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THE LAW OF HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 


CHAPTER I. INTRODUCTION 


By the time of the establishment of the American Government the 


practice of the nations with regard to their mutual obligations had begun 
to resolve itself into fairly well-defined principles. Among these was 
` one to the effect that one state must prevent the use of its terri tory and 
resources for hostile attacks upon its neighbors with which it is as peace. 
In the beginning this rule was evolved from the relations of neutrality; 
for the more pressing needs of the- time of war tended to crystallize usage 
applying to it, while other practice was still incoherent. But obviously 
the law thus defined was only a phase of the general uty of a state to 
prevent injurious and offensive acts against friendly countries, The 
obligation is based upon the complete and exclusive control which the 
sovereign is presumed to. exercise over its subject persons.gnd territory. 

The authority of the sovereign exists alike in time of war and time of 
peace; and the requirement of the law extends as weil to normal relations 
as to the exceptional conditions of neutrality. 


l. RELATION OF THE AMERICAN PRACTICE TO 1 IH SUBJECT 


The United States was early called upon to apply this principle in both 
its phases. -As a neutral during the French revolutionary wars it applied 
it the more strictly because of its desire to disengage itself from the 
embroilments of Europe. But at the same time, the unsettled condition 
of the neighboring Spanish colonies, and the uncertainties of interna- 
tional politics affecting the American continents, tempted the American 
frontiersmen to’ take the destinies of these lands into their own hands, 
and directed the attention of the government to this newer phase of its 
duty. In 1792, President Washington, in his annual message to Con- 
gress, particularly recommended to its consideration “the means of 
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preventing those aggressions by our citizens on the territory of other 
nations, . .-. which, furnishing a just subjecs of complaint, might 
endanger our peace with them.” 1 

Both phases of the law were soon put into the form of a a statute, but 
no violation of its provisions hes been a more continucus source of diffi- 
culty and annoyance than the fitting out of hostile military expeditions. 
The annexation of Louisiana, Texas, Canada, and Cuba have been 
inviting prospects, and only recently has difficulty from this source 
appesred to cease. The independence of various colonies furnished the 

motive for the filibusters: the revolutionary wars in South and Central 
` America, and the patriotic movements in Texas and Cuba have been 
seconded by American adventurers. Often, however, less generous im- 
pulses have ace the 4libusters, and love of adventure and excite- 
ment, and the chance of persoral gain, have been the real or sole mo- 
tives back of the unlawful enterprises.. 

Very recently (1911), the United States has been compelled £3 con- 
ecntrate an army of twenty thousand men on the Mexican border for 
the purpose of enforcing the neutrality laws and to prevert the crossing ` 
cf Lostile parties into Mexico.? Apparenily the story of flibustering 
is not a clused chapte:. : 

The number and variety of the causes present to Induce enlortakings 
of this sort Lave giver. Ateric3 numerous osc. slons for the Bere 


s „e pated da? 
of the principle of internations] law. The number of these: j* "us 


ey) ot 

renders ins practice of the United T especially valuable in ws. Jd 
of ihe law. The matter is particularly American, so much so that scant 
atiention has been siven the subject in most text books. Filibusters are 
raver peculiar to America. The conditions which have offered the 

ecension for their occurrence have existed chiefly in the western hemi- 
sphers. The sparseness of population, the backwardness of many small 
indensndstt states in economie cevelopmcnt, intolerable or inefficient 
governments in these countries, @ restless and migratory popilation iu 

! Richardson, Messages ard Papers of the Prasidenis, 1, 125, 128. See WVashing- 
ton’s Annual Address, 3 Dec. 1798, American State Papers, For. Rel. L, 21. 

"e The American troops have beon sent to form a solid military wall asiong the Rio- 
Grande to stop filibustering and to sze that there 13 no further smugglins cf arms and 
mer °crvss the interzati ional boundary.” Press correspondent with President Taft, 
Auguste, Ga., March 8, 1911. See Review of iieviews, Vol. 43, p. 406 (April, 1014), 
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the United States,—these have combined to create situations favorable 
to depredations of all descriptions. Perhaps the protected position of 
the Latin-American governments has prevented such forcibie reform 
as would have effectually altered such a situation. Europe has had oc- 
casional expeditions, it is true, but they have been directed for the most 
part against western countries. Whatever the reasons, these peace-tine 
aggressions on the part of individuals have been of Jess concern outside 
of America. And the practice of the United States is the more valuable 
because it has been most often on the defensive, and has developed a 
standard of obligation to be enforced almost 2ntirely against itself. 

The principle of international law is, of course, not regarded as depend- 
ent on the will of any particular state: sorne further authorization is 
necessary. This is well recognized by the United States ia the fulfillment 
of its obligation with regard to hostile expeditions. The American 
courts, in so far as they are not bound by statute, apply the law derived 
from the practice of all nations and.are not restricted to purely American 
authorities.” But in the absence of clear and definite rules developed 
by long custom in the world at large, we are comipelled to resort to the 
evidence of the most. extensive precedents. In one sense the practice 
of the United States is to be regarded as a source of the principle of 
international law. It is that most extensive practice wherein the best 
evidence of the law is likely to be found. Furthermore, since this is a 
country wich has had much to do with expeditions, the consensus of 
international opinion is incomplete without large regard for the American 
‘attitude toward the subject. The principles with regard to the present 
gubject have come to be recognized largely through their appiicaticn by 
the United States, and the working out of their details have here re- 
ceived the fullest attention. 

The municipal law of any country may be framed with the intention 


3 The law of nations is the great source from which we derive those rules, respect- 
ing belligerent and neutral rights, which are recognized by all civilized and commercial 
states throughout Europe and America. ... The decisions of the courts of every 
country, go far as they are fouuded upon a law common to every country, are received 
not as authority, but with respect. The decisions of every country show how the 
law of nations, in a given case, is understood in that country, and will be considered 
in adepting the rule which is to prevail in this.’ Chief Justice Marshall, in Thirty 
Hogsheads of Sugar v. Boyle, 9 Cranch,.19i, 198. Sce also the Paquete Habana, 175 
_U.S. 677, 700, and Respublica v. De Longchamps, 1 Dallas, 111. | 
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infractions of neutrality. But when the state goes so far as to provide ; 
organized armies it has destroyed the status of neutrality. 

The second phase of the. obligation requires-a state to take reasonable 
measures to prevent action by private persons within ‘its jurisdiction, E 
. directed against the peace and safety of friendly states or their citizens. m 
Some of these offenses require to be punished.as a matter. of. general . 
public policy,.and for the welfare and security of the state punishing 
them. That is the case with offenses against resident aliens, and-with - 

. counterfeiting. These are crimes in the view of the ordinary municipal 
Jaw. But of more obvious international consequence are the strictly — 
political offenses. It is in this class that we find hostile expeditions. 

In time of wat. the scope of this second tule is greatly. increased. 
It is then necessary to restrain belligerents as well as individuals. 
Overt hostile acts within the neutral jurisdiction are‘to be prevented, 
and. there are numerous proximate acts .of hostility which both the 
-belligerents and the neutral’ nat‘onals may: undertake ae are included © 
in the general prohibition. . . | 

The third rule goes-to the enforcement of the prohibition A the state ae 


` „lable to injury, It requires acquiescence: în such action on the part’ of 


the offended state as, miey be necessary: ‘for its selfflefense, or such as ` 
- maybe justified by. tke failures of the sovereign within whose jurisdic: ù 

tion the objectionable ation i js begun. We aie familiar with such action j 
. by belligerents for the enf :: amheht cf blockades and of the law of con- ` 
traband:. Nations are accustomed to tolerate interference: with ‘their 


trade and with the liberties of their citizens for these Purposes. ‘They 


--’- are also.subject to such risks.and damages : arising out of the siate of war. 


. So in time of peace a hostile’ expedition may give cause for. similar. 
. measures‘to which no valid objection may be raised.® 


° The following outline is illustrative of the classification here adopted: 


Duty of Non-interference and Neutrality l 
1. Intervention in inter- |i. Directly | ag 
7” © onal attains injurious {™ Armed assistance to the 
Abstention acts © | eine i A gl 
from 2. Violation of territory si mdrany a. Sale of munitions, loans 


of money, ete. : 
b. Grants of discriminatory _ 
privileges, 


injurious 
acts 
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The broadest and most important division of the subject so classified, 
is that dealing with proximate acts of hostility: It is so by reason of 
the number of the offenses included there and because of the extensive 
practice of which it has been the subject. Nevertheless it is here that 
considerable looseness, and even confusion, of terms has occurred. The 
greater number of the specific offenses under this heading are grouped by 
one author under the “use of the territory of a neutral as a base of opera- 
tions.” © Another employs the same phrase to apply only to use of the 
territory by a belligerent."t A third makes continued use the crucial test 
‘of.a base of operations.’* Likewise, in a broad sense, any act in aid of a 
belligerent is an “augmentation” of his fighting strength; but the term 
“augmentation of forces” is applied commonly to an increase of equip- 
ment within neutral jurisdiction. Sometimes, therefore, hostile expedi- 





` Duty of Non-interjerence and Neutrality 
1. Political i Hostile ý Overt a. Attacks on vessels of war 
expedi~ LOpsile 
offenses : b. Capture of merchantmen _ 
II. fic 18 acts ty i , l 
Prevention a. Counter- a. Fitting out of hostile expedi- 
Ao feiing . tions 
s A b. Maravd- b., Recruiting 
2. Criminal | `. ee aoe s 
offends ag ji, Proz- |C £ s o out of ships of war 
c. Offenses imate anc cruisers 
against | acts d. Service to enemy fleet ` 
citizens of hoz >. Establishment of bases of 
tility communication, ete. 
f. Abuse, | In sheltering war- 
of -ships 
asylum |In sheltering prizes 
For base of attack 
By augmentation of 
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10 See Holland, Thos. E., Neutral Duties in Maritime War, Proc. Brit. Acad., II, 
55 


11 See Moore’s Digest, Chap. XXVIII, III, 6. 
12 See Hall, W. E., International Law, p. 605. 
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tions are not clearly distinguished from other unlawful operations. 
No doubt an expedition may be an augmentaticn of the fighting power 
of a belligerent, and a hostile enterprise may make neutral territory its . 
base of operations, if by base is meant place of departure. The term, 
“hostile expedition,” itself is made to describe very different things, 
In one case the regularly organized forces of a belligerent are considered 
as an expedition; in another, the term refers to vessels built in neutral 
ports for the commissioned service of a belligerent; 1% and sometimes it 
is used to refer to tinauthorized combinations of individuals for warlike 
purposes. A more restricted use of these terms will enable us to dis- 
tinguish expeditions from other well-defined classes of offenses. | 
A hostile expedition is a combination of individuals, subject to the- 
jurisdiction of a particular state, for the purpose of conducting military 
operations against another state in its political capacity, the two states 
being at peace with each other. The idea here conveyed is meant to 
embrace action by citizens and by aliens, instigated. by private persons 
or by foreign governments. It excludes action by individuals sep- 
` arately; it excludes non-military operations and attacks on private 
persons as such. Hostile expeditions will not be confused, therefore, ` 
with mere marauding invasions which are undertaken for the piratical 


ends of rapine and plunder. The concerted action of organized com- . . 


panies is clearly distinguishable also from the. recruiting of individuals 
for the regular forces of a belligerent state. Every individual enlisted 
is, of course, an element of strength to the party that enlists him, but 
he is not a unit capable of immediate hostilities. The hostile expedition 
involves the preparation on friendly soil of a force capable of immediate 
and independent action against the state, and presumably able to de- 
fend itself. The individual recruit is so much material for-warfare, but 
the expedition is itself a warring party. l 

In a similar way the fitting out and arming of ships of war and cruisers 
by belligerents in neutral waters is to be regarded as the addition of 
‘units to the fighting forees of the government that commissions them. 
It is an increase of equipment. But a hostile naval expedition exists 
only when the vessels are manned and prepared for independent par- 


13 See 1 Amer. St. Pap., For. Rel. 608; and Davis, Elements of International Law 
(8rd ed.), p. 404. ~ 
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ticipation in the hostilities. Likewise the furnishing of supplies to 
belligerent fleets only indirectly 1 injures another state,—no direct attack 
is involved. 

The law requires the state to prevent tke use of its territory for the 
establishment of stations of supply and communication, or as the base 
of attack against another state, but it would stretch the word expedition 
too far to include within its meaning the regular military and naval 
forces of a belligerent in the ordinary pursuit of their enemy. 

Thus expanded, the idea of a hostile expedition is that of the nec- 

essary elements of a fighting force, combined into an effective unit, 
organized on friendly soil; designed for. independent operations, and pro- 
ceeding, not to union with belligerent armies or navies primarily, but 
to the attack of some friendly nation. Through other violations of the 
‘duties imposed by neutrality, a belligerent may receive the increase of 
men or equipment, he may have the privilege of a base for his operations, 
or the protection of a friendly asylum; but through an expedition, the 
belligerent acquires the assistance of a new party to the war. Some- 
times there is only the indirect benefit of the attack on the enemy; in 
civil wars it frequently amounts to an alliance. To the offended state, 
‘on the other hand, the delinquency of the offender is more than partiality 
toward the enemy; it is a positive aggression against itself. It is-a 
direct attack equally offensive in time of peace and time of war. 

Hostile naval expeditions do not differ in their essential features from. 

“military expeditions. The distinction is of little legal consequence and 
of scarcely more practical importance. Frequently the two are found in 
‘combination. Completely organized naval expeditions are of rare 
occurrence because of the difficulties in fitting them out secretly, and 
because of the fact that hostilities on.the part of lone vessels are com- 
paratively ineffective when directed against the land or against fleets of 
warships. Naval expeditions have, therefore, usually taken the form 
of privateers.. Especially in the early part of last century the frequency 
of their occurrence made them of great importanée; but for the future 
they are hardly to be considered. With the passing of privateering, the 
opportunity for naval expeditions is largely removed. We shall, there- 
tore, disregard the few exceptional considerations affecting them, and 
confine our discussion entirely to military enterprises. 
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CHAPTER I]. UNLAWFUL DISTINGUISHED FROM LAWFUL CONDUCT oF 
INDIVIDUALS 


The character of the act of the citizen or subject who makes war upon - 


& country which is at peace with his own is such that.its unlawful nature 
cannot be mistaken. But before his unlawful purpose can be realized, 


he will have passed beyond the jurisdiction of his sovereign and beyond . 


its power to restrain him or control his conduct. Consequenily, if the 
sovereign is to prevent his hostile action, it will need to restrain him 
while his attack is still in preparation. It is for this reason that the 
government finds itself under obligation to perform its duty of preven- 
tion while expeditions are still in their incipient stages. To do this 
effectively, it is compelled to regard not only the internationally offensive 
stages of these warlike undertakings as unlawful, but also all those 
steps in preparation which are taken within its jurisdiction. Viewed 
from the standpoint of the state charged with responsibility, the whole 
undertaking from beginning to end must be regarded as contrary to law. 
The statutes of the United States impose penalties on all who “begin or 
set on foot or provide or prepare the means for any military expedition 
or enterprise” which is to be carried on from this country.™4 


Sb et, ity stints ite ther O E Leet Ht tk d 


Í. THE HOSTILE INTENT 


Naturally it is impossible to define with precision, even in the munic= 


ipal law, the specific acts which are to be prohibited. The acts done 
within jurisdiction will be only part of a plan, the preliminaries to the 
real offense which is to be committed later. _These acts in themselves, 
no doubt, would ordinarily be considered entirely innocent; they become 
culpable only because of their connection with other inherently objec- 
tionable acts. So it happens that the same things, entirely innocent in 
the one case, may, in another, result in a marauding raid or in a military 
expedition; and the preparations themselves are not sufficient to deter- 
mine the innocence or guilt of the parties making them. 

In distinguishing military from non-military invasions (in Chapter I), 


~ 14 Act of March 4, 1909, sec. 13, “An Act to codify, revise, and amend the penal 
ae: of the United States. a 
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we employed the test of intent. In distinguishing now the conditions 
under which the same acts may be considered innocent, on the one 
hand, or guilty through connection with a military enterprise, on the 
other, we are compelled to resort to the same test. .Obviously, it is-the 
purpose toward which the conduct in question is directed that stamps 
it with an unlawful character. It is the design to invade another country 
and.to attack Its government that attaints these otherwise harmless 
acts. Itis through the intent, the evidence of the probability of unlaw- 
ful consequences, that the prohibited conduct is to be defined. The- 
presence of all the elements of an expedition, or the inadvertent associa- 
tion of individuals capable of such hostilities, is not objectionable so long 
as there is no purpose to do an unlawful act. For the intent is requisite 
to á violation of the law. Said Chief Justice Marshall: “War may be 
levied without a battle, or the actual application of force to the object 
on which it is designed to act; (that) a body of men assembled for the 
purpose of war, and being in a posture of war, do levy war... . But 
the intention is an indispensable ingredient.” 15 
The intention contemplated by the law is an individual intent. No 
person is held to answer for the crimes of the expedition unless his own 
conduct and intentions are unlawful. So the person who voluntarily 
joins an expedition is not guilty unless he is aware of its unlawful nature; 
and the individual who takes part in the undertaking unwillingly does 
not violate the law, however unlawful the expedition as a whole may be. 
—~~ Certain American citizens who had taken part in the expedition led by 
Miranda against South America were captured and imprisoned by Span- _ 
ish authorities. They sought the interposition of the United States for 
the purpose of securing their release, and alleged that they had unwill- 
ingly accompanied the expedition, having keen deceived by false state- 
ments. When they became aware of Miranda’s purpose, they had been 
forcibly prevented from leaving his service. The desired interposition 
was granted, the grounds alleged being considered sufficient to free the 
parties from all culpability. | 
When it is sought to punish individuals for their part in expeditions. 
already carried out, the evidence of events subsequent to their departure 


15 U, S. v. Burr, Coomb’s Trial of Aaron Burr, 377 (Fed. Cas. 146948). . 
6 T loyd’s Trial of Wm. S. Smith and Samuel G. O gden (Moore's Digest, VII, 917). 
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from the country is usually available to determine their hostile intention 
and to fix the resulting guilt. Such testimony is then always to be con- 
sidered.” It will not always be necessary to establish the immediate 
consummation of the purpose of the undertaking. The təmporary 
deviation of the expedition from its actual purpose, or an attempt to 
evade the law by the pursuit of a circuitous route or by.transshipping, 
are sometimes evidence of unlawful intentions rather than lawful. The 
guilt of the offenders is not diminished by such facts as these. The 
real proof of the hostile intention is to be found in the ultimate result 
of the enterprise and the final conduct of the parties thereto.® 

But when the participants are prosecuted for their part in the prepara- 
tion of an expedition not yet carried out, there is seldom sufficient testi- 
` monial evidence to show the intent. The necessity for secrecy.is present 
at all stages of these proceedings. The conspirators must guazd against 
the frustration of their attempt by the authorities of both countries 
concerned. Consequently the government must depend largely on - 
the circumstantial evidences of the unlawful character of the enterprise. 
The circumstances which are material to this point will vary greatly 
in different instances. Secrecy and mystery in the arrangements and in 
the departure of suspected persons and arms is ordinarily ar. evidence 
of criminality to be considered, but, of course is not conclusive.’ It 
may happen that purely commercial undertakings will require secrecy 
to prevent the confiscation of contraband goods by a belligerent. Thus 
the difficulty of laying down fixed rules is apparent. The evidence of 
hostile intent is to be found in the conformity of an undertaking in © 
question to the ordinary and requisite characteristics of such enterprises. 
. But more definite rules are impossible, 

The application of the test of intent to certain somewhat questionable 
transactions will serve to eliminate them from the category of unlawful 
conduct. The shipment of arms and munitions of war has been of fre- 
quent occurrence. When destined to a belligerent country or to an 
insurrectionary faction in some eun it is very certain that the arms 


17 U. S. v. Nunez, 82 Fed. 599, 609. 

33 U. S. v, Smith, Fed. Cas. 16342a. Also U.S. v. Rand, 17 Fed. 142. 

1 U., S. v. Nunez, 82 Fed. 599; also U. S. v. Hart, 78 Fed. 868; and U. S. v. Pena, 
69 Fed. 983. 
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_ will be used, and are intended to be used, for warlike purposes against 
a friendly state. But this fact in itself is not sufficient to condemn the 
transaction. It is not the purpose of the law to prohibit the shipping 
of arms and materials of war when the parties making the shipment are 
engaged only in a commercial venture. So far as such shipments are 
contrary to the interests of other states, they will be subject to the risk 
of capture and confiscation as contraband, or to seizure when landed in 
the port of their destination. But it is nécessary that the transportation 
of the arms be free from all features of a military character, and that the 
persons supplying or carrying them shall not in any way be parties to a 
conspiracy against another government, or have any intention of directly 
using the arms in a hostile way.” Furthermore, there must be no inten- 
tion to turn these munitions over to those having such hostilities in 
view, nor a purpose that men shall be added in the course of the trans- 
portation so as to render them capable of en unlawful use. This inten- 
tion changes at once the commercial character of the act, and carries 

-with it the liability for a violation of the law. In the absence of:the 
hostile intent the same vessel may transport arms and men—it may even 
carry a cargo of arms and a military expedition, and the unlawful char- 
acter of the latter will not affect the lawful transportation of the arms. 
But the absence of hostile designs is indispensable.” 

It is not forbidden the citizens of one country to join the armed forces 
of another. The rule applies alike to regular forces and to revolutionary 

_._—or-insurrectionary armies. It is, therefore, not a crime against the 
municipal law to leave the country with an intention so to enlist. For 
this purpose, citizens or aliens may leave the country in any way they see 
fit, provided only that they are unarmed and have no intention of com- 
bining for hostile attacks or aggressions before reaching their destination. 

`- The sovereign of those so enlisting assumes no responsibility. for their 
action.22 It is true, an intention to enlist involves a purpose ultimately 


2. S. v. Pena, 69 Fed. 983; U. S. v. Nunez, 32 Fed. 599; U. S. v. O’Brien, 75 
` Fed. 900; 13 Op. At. Gen. 541. 

21 U. S. v. Rand, 17 Fed. 142; U. S. v. Murphy, 84 Fed. 609; U. S. v. Hart, 78 Fed. 
868; U. S. v. The Mary N. Elogan, 18 Fed. 528; U. S. v. Two Hundred and Four- 
teen Boxes of Arms, 20 Fed. 50; U.S. v. The Conserva, 38 Fed. 431; 21 Op. At. Gen. 
267, 271. 

2 U, S. v. Pena, 69 Fed. 983; U. S. v. O’Brien, 75 Fed. 900; Chacon v. Eighty- ~ 
nine Bales of Cochineal, 1 Brock, 478 (Fed. Cas. 2568). 
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to take part in the war, but the hostile action there contemplated will 
necessarily originate and be completed entirely beyond the jurisdiction 
of the state from which the person came. An intention, however, to use 
force to reach the army in which enlistment is to be made, cr to do any 
forcible act before joining the belligerent army, is sufficient to render 
the proceeding unlawful. For the means of doing the forcible acts will 
have been secured within the bounds of the friendly state, and for even 
these slight offenses it must be held responsible.”* 

The presence of large bodies of men who intend to enlist for a foreign 
war is not substantial evidence of the existence of an unlawful enterprise. 
They may even be associated and intend to enlist in a body; but if they 
are unarmed and unprepared for military action, they are incapable of 
such direct injury to a foreign state as calls for any intervention for its 
protection.?4 It is no offense to transport companies of this sort, nor 
to carry arms with them intended for use in the same war or even by 
these same men.?° Where men and arms had both been landed in a . 
foreign country by a ship sailing out of the United States, and it was. 
proven that the men afterwards handled and carried the arms, the court 
instructed the jury that the evidance was not absolutely conzlusive of- 
a military expedition, it being possible that’ the men might intend to act 
merely as individuals and simply‘s porters of the arms. In other words, 
in the absence of the hostile intent, the shipment of men with arms is not 
contrary to law.” | 

The above illustrations of the applications of the rule are concerned 
only with the question of the existence of the requisite intention. But, 
granted its existence, it is yet possible that circumstances may exist ‘to 
nullify its effect. The intent may be not absolute; it may be dependent 
on contingencies which remove its unlawful character. The contin- 
gency, however, must be one which forms a condition precedent to the 
intent itself. If preparations have been made for hostilities, to be used 
only at-a time and under circumstances when their use would de lawful, 
there is no occasion for interference by the government. Thus there is 


23 U, S. v. Hart, 74 Fed. 124, 

a” U. S. v. Pena, 69 Fed. 983; MS. Notes to Spain, VII, -79 (Moore’s Dar VII. 
927). 

25 13 Op. At. Gen. 541. 

2 U. S5. v. O’Brien, 75 Fed. 900. See also U. S. v. Hart, 78 Fed. 868. 
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nothing unlawful in the intent or the preparations if the means provided 
are to be used only on the occurrence of a war which would render the 
undertaking legitimate.?” The occurrence of the war is an indispensable 
. element of the plan; it is the condition on which alone the expedition is 
to be carried out. l 
On the other hand, a condition precedent only to the undertaking it- 
self is not sufficient. To have set on foot an expedition dependent alone 
on securing ships for transportation is unlawful, for the condition is one 
which may simply operate to defeat the entérprise, while it in no way 
modifies the nature of its purpose. It would be no defense to the offend- 
ers to show their expedition to have been dependent on the removal of 
certain difficulties in the way. 
- Finally, a condition subsequent to the intent will not legitimize ac- 
tion otherwise illegal. A declaration of waz creates a situation in which 
expeditions are not prohibited. But the state of war offers no defense 
to one whose conduct had not been contingent on its occurrence. A 
citizen cannot with impunity anticipate his government’s action in 
declaring war unless the prosecution of -his enterprise depends upon its 
taking place.” 


2. THE ORGANIZATION OF THE BXPEDITION 


The hostile purpose of the individual is to be accomplished by means 
‘of an expedition. In the word expedition itself there is implied the 
~@omibined action of a number of individuals. To this extent, the term 
is expressive of the magnitude of the undertaking the law requires to be 
prevented. No definite number of men may be specified as necessary 
‘ to the formation of an expedition, but it cannot be constituted by one 
or two men no matter what their intention or how disturbing their con- 
duct. Something more is requisite, however, than a mere aggregation 
of persons. The common purpose which all must have in mind neces-. 
sitates their association and organization for the accomplishment of 
that purpose. The hostile intent is something more than unanimity of 
sentiment or the incidental agreement of the members in their personal 
27 U. S. v. Lumsden, 1 Bond, 5 (Fed. Cas. 15641). 


2 U, S. v: Burr, Coomb’s Trial of Aaron Burr (Fed. Cas. 14694a).- 
_ & U.S. v. Hart, 74 Fed. 724. 
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intention. It is a positive and aggressive purpose on the part of the 
expedition as a whole. Consequently, the intention will not be found in 
the absence of an express or tacit agreement to act together. There will 
need be at least that mutual understanding of aims and purposes which . 
will make possible effective action. To this end the expedition must be 
‘ organized and prepared for the attainment of its object. 

The degree of organization and the means and methods to be em- 
ployed, as the number of individuals, are variable factors. Some degree 
of organization is certainly indispensable. It is essential to that unity 
of action without which the term expedition would be a misnomer. But 
it is of very little legal importance that there be complete or perfect 
organization.*° Defects which would render the success of the enter- 
prise uncertain or improbable in no way affect the guilt of the parties 
to the undertaking. The means to be employed and the strength of the 
combination are of little consequence in determining the character of 
the offense or the culpability of the offenders. Nor can the actual danger _ 
to which another state may be subjected increase or diminish the obliga- 
tion to prevent the unlawful attempt, or .the ability of that state to — 
defend itself relieve the obligated government. 

The expedition is, of course, a military expedition; it must have some-. 
thing of a military character. “It must have been shown by competent 
proof that the design, the end, the aim, and the purpose was some 
military service, some attack or Invasion of another people or country as 
a military force.” 3? This much is necessary to the establishment of the 
fect of its hostile intention, and evidence to this effect is often to be. 
found in the organization of the men into regiments, the presence of 
arms, or the purchase of military supplies.** The designation of officers 
and leaders, and that concert and unity of action which implies their 
presence is valid and important evidence.*? 

Ultimately the military character must appear in the form of the ex- 
pedition’s organization. The courts-of the United States have some- 
times inclined to require that there be a combination intending to be- 


3 Wiborg v. U. S., 163 U. S. 632; U. S. v. Hart, 78 Fed. 868. 

31 U. S. v. O'Sullivan, Fed. Cas. 15975. 

32 U, S. v. Ybanez, 53 Fed. 536. 

33 U. S. v. Nunez, 82 Fed. 599; U. S. vo. O’Brien, 75 Fed. 900; U. S. v. Ybanez, 53 
Fed. 586. : 
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- come a military organization before reaching the scene of action.** But 
it has not been deemed necessary that it possess all the characteristics 
‘of a military body at the start. Rather, there is no particular element 
of a military organization that has been considered necessary. The 
expedition need not be organized into regiments of infantry or cavalry, 
nor according to any system of military tactics.** It is not necessary ` 
that the men be drilled or: uniformed or prepared for efficient service. 
However much, therefore, the military organization may add to the 
completeness.and efficiency of the expedition it is not essential to unlaw- 
ful conduct. | 
It is immaterial whether the expedition is to act independently or in. 
conjunction with belligerents or insurrectos in the country which they 
are to attack. For when organized for concerted action, and intending 
to engage in hostilities as a unit, it is to be considered as unlawful regard- 
less of its subordination to a higher organization." The fact of participa- 
tion in regular warfare has no direct bearing on the nature of the under- 
' “taking. There is the obligation to observe the laws of war under any 
circumstances. It follows, therefore, that the belligerency of the offended _ 
state is not a matter to be considered in dealing with the offenders. 
Once the organization of the expedition is so far accomplished that the- 
action of its members loses the character of individual enlistment in a 
belligerent force, the codperation or union of the party, subsequently, 
with an army in the country of their destination does not oe the 
< __ eharacter of the expedition as an unlawful enterprise. 

The uncombined and unorganized elements of a hostile enterprise 

34U. S. v. Hart, 74 Fed. 724. 

- 38 Wiborg v. U. S., 163 U. S. 632, 653-654; U. 5. v. Murphy, 84 Fed. 609. 

3 U. S. v. Hart, 78 Fed. 868. 

3 Wiborg v. U. S., 163 U. S. 632. , 

But when the protection of an enterprise is scught on the ground that it is ap- 
_ proved by the government of the country to which it is directed, it may become nec- 
essary to determine the status of that governmen:. Such an occasion arose in 1855, 
when a certain Mr. Fabens sought the aid of the government of this country to pro- 
tect the “Kinney expedition” to Nicaragua. The professed object of the undertak- 
ing was colonization, but it had been denounced by the government of Nicaragua 
as an unlawful expedition. The authority of that goverament was questioned, but. 
Mr. Marcy, Secretary of State, declined to act, since our minister had recognized 


it as holding the executive power of the state. 44 MS. Dom. Let. 173 (Moore' S 
7 Digest, VII, 924). 
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are not regarded as in themselves unlawful. But they become so when 
so organized as to constitute an expedition; that is, whenever they are so 
combined that there exist the means of hostile action. The extent of | 
the organization thus becomes the test of the existence of an expedition. 

` When applied to the case of elements departing from the country as yet 
uncombined, their capability of proximate combination into an efficient 

unit will determine their character as an expedition. 

In general, the possibility of immediate or proximate employment for 
warlike purposes may be considered the measure of the organization 
and preparation which are necessary to such an undertaking as the state 
is under obligation to prohibit. The United States applied this test. 
during the Franco-Prussian war, when several hundred Frenchmen 
embarked at New York for the purpose of joining the French army. The 
vessels in which they sailed carried also large quantities of arms and am- 
munition. The United States Government took the view that this could | 
not be looked upon as a hostile undertaking, since the men were. wholly 
unprepared for the use of the arms.* 

It is not necessary, however, that all the elements to be combined 
should be present at the time of departure. Men or arms are sometimes 
added or secured in transit. The possibility that the one element when 
leaving may later be effectively combined with others for warlike action 
is sufficient to involve those concerned in'a ‘violation of the law.“ In 
1895, the American ship Laurada, sailing from New York, stopped out- 
side Sandy Hook and took on men and arms. The men drilled during 
the voyage and prepared for the use of the arms. In remanding the 
men for trial, the test of the capability of proximate combination was 
the decisive factor. “However legitimate it may have been to have 
taken aboard his ship either the men or their arms, or both, for trans- 
portation to the island of Cuba, as soon as it became apparent that it 
was an organized force, capable of proximate combination for offensive 
purposes, it took on a new character . . . the enterprise became hence- 
forth essentially a military expedition.” 4! 


3 U. S. v. Hughes, 70 Fed. 972, citing Hall, International Law, p. 609; see also 
Wiborg v. U. S., 163 U. S. 682, 653-0654. 

3 See Hall, Taternational Law, p. 607. 

aU, S. v. Maoh, 84 Fed. 609; U. S. v. Nunez, 82 Fed. 599. 

4. U. S. v. Hughes, 70 Fed. 972. 
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3. THE QUESTION OF JURISDICTION 


It is only from the standpoint of the particular states affected that 
expeditions are considered unlawful. They are not of the nature of 
piracy, to be repressed by all states wherever found. But for every 
attempted hostile undertaking of this sort some state is charged in & 
measure with responsibility. Its responsibility is dependent on the fact 
of the connection of the expedition in some way with its territory, or 
the commission of some act within its jurisdiction over which it may be 
presumed to have had control. Therefore, in the view of that state, 
only those expeditions are unlawful which are carried. on from its terri- 
tory, or which have been prepared through the use of its resources and ~ 
under the protection of its jurisdiction. 

The extent of the action necessary to be taken within its EEA 
in order that the government will take cognizance of the expedition as a 
violation of its law, or as an undertaking for which it must assume 
responsibility, is only so great as the exigencies of prevention demand. 
‘The inception of the conspiracy, and the formation of plans and organiza- 
tion may have occurred in some other country than that from which the 
expedition finally sets out. The individuels may have associated in a 
` foreign country for the purpose of carrying on an expedition from this. 
But if they have made use of this territory, the government must take 
steps to thwart their purpose. In 1817, a number of foreigners enlisted 
or engaged in Holland to join the revolutionists in South America, and 
“embarked for the United States with their military equipment, intending . 
to obtain passage from this country to the scene of operations. They 
arrived under the command of a leader who exercised the authority 
of a commander during their stay at Philadelphia. He ordered them 
to a place of rendezvous, and drilled them. When they were about to 
depart, the boat in which they had taken passage was stopped by 
admiralty process, and the members of the expedition were held for 
trial. The court decided that in such cases the state is compelled to 
assume responsibility if the expedition is allowed to depart from its 
shores.** It is possible, of course, that the other state, if found negligent 
in the matter, could also have been held responsible. But the lability 


42 Ex parte Needham, 1 Pet. C. C. 487 (Fed. Cas. 10080). 
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of the United States would be in no wise diminished., It is under obliga- 
tion to prevent the use of its territory and resources, whether by citizens: 
or by aliens; and expeditions elsewhere organized cannot be allowed the 
privilege of a protected position within its jurisdiction for the furtherance 
of their enterprise. ** | 

The actual contact of the members or elements of an expedition within 
the territory of the responsible state is not indispensable.“4 It is easily 
possible that the unlawful organization may be otherwise effected. 
When a body of men depart with a common objective point, and acting 
in coöperation, some previous preparation is almost to be presumed. 
The ability of the members to assemble beyond the limits of the state- 
-is in itself an evidence of prearrangement within the state. It will 
matter little whether the men have actually met, or have acted entirely - 
through the intermediation of their common leaders, provided only 
the expedition was set on foot within the state which is charged with its 
prevention. Members of many expeditions held unlawful departed as: 
passengers, and frequently the arms and the men were sent out from 
different ports. It is not to be expected that expeditions will depart. 
openly and with no attempt to conceal their real purpose. To depart. 
as individuals and meet beyond the boundaries of the state is a common. 
ruse to evade the officers of the law. If the entire law of prevention is 
not to be nullified, the government must prohibit and punish these 
expeditions though the actual combination occurs beyond the ordinary: 
range of its authority. 

While the authority of the state.is thus extended to cover podik 
originated abroad and finally formed abroad, it is always necessary that. 
in some way the expedition shall have been put together within its juris- 
diction. Since the entire enterprise need not have been prepared within. 
a single state, the place of the occurrence of any particular part of the- 
undertaking is immaterial. But some preparation must have been 
made in the particular territory in question in order that some ground 
for the state’s interference may be established. There will need to have 
been an enlistment of men, the acquisition of equipment, the perfection 

of plans and organization, the training or drilling of the men for service, 


43 Charge to Grand Jury, 5 Blatchf. 556 (Fed. Cas. 18264). 
“U, S y. Murphy, 84 Fed. 609. 
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or such other things as will offer the possibility of governmental repres- 
sion. Only then may the expedition be said to have been set on foot 
within that territory. . 


4, ACCESSORY CONDUCT 


In general, the same rules are applied to the action of accomplices as 
to that of direct offenders. Since the efforts at prevention of these 
enterprises are directed largely toward the preparations for hostilities, 
those who are to be direct participants in the attack or invasion cannot 
easily be separated from others indirectly concerned. The state would 
find prevention impossible if it attempted to punish only those who were 
to engage in the actual fighting. Those who provide or prepare the 
. means for an expedition are in fact the real offenders at municipal law, 
whether they are acting as principals or accomplices. For they commit 
the abuse of the territory and resources which the state is under obliga- 
tion to prevent. Therefore, the law of tae United States regards the 
accessory as equally guilty with the member of the expedition and im- . 
poses the same penalty upon him. | | 

Where contributions of money, arms, or other provisions have been 
made, the hostile purpose is very apparent. These are things which 
will be a material aid to the expedition and will add to its chance of 
success. These and other things which tend to forward the enterprise 
and make it possible show on their face such collusion as to involve the - 


„contributor in the designs of the direct participants., But in testing 


a given situation to determine whether or not such collusion exists, we 
may not rely entirely on the fact that assistance is rendered. The final 
question of guilt or innocence turns here, as in the case of principals, 
on the fact of intent. © 

- Difficulties will most often be presented in the case of vessels fur- 
nishing transportation to an expedition. Vessels engaging in hostilities 
are, of course, considered as part of the enterprise. But more frequently 
ships are employed merely for the transportation of the men to thé scene 
of their operations, or of arms for the use of the expedition. The officers 
of a vessel so used can only escape the charge of intending to forward the 


46 Charge to Grand Jury, 4 Wkly. Law Gaz. 214 ijj Cas. 18268). Same, 5 


McLean, 306 (Fed. Cas. 18267). 
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‘enterprise if the destination and unlawful character of their cargo was 
_ unknown at the time of embarkation.“ Mates of a vessel, sailing from 
a port of the United States, which had transported an expedition con- 
trary to law, were held guilty of no offense if, at the time of sailing, they 
did not know that the vessel was to carry an expedition, and did not 
learn the fact, until they met, beyond the three mile limit, another 
vessel containing men and arms.” | 

The owner of a vessel so employed is equally guilty if he provides her 
for that purpose, or has knowledge of the use to which she is to be put.® 
In the case of Hart,* the defendant was president of a company owning 
a, ship which carried men, weapotis, and military supplies from a point | 
off Barnegat to the island of Navassa. The court instructed that to 
have so provided the means of an expedition with knowledge of the 
character of the undertaking was contrary to law. | 

Whether or not the officers of a ship may escape responsibility entirely . 
in case an expedition is taken on unwittingly, and its unlawful character 
only discovered after sailing, depends upon the absence of the fact of 
subsequent collusion with the members of the expedition. For instance, 
the master of an American steamship took on-board, after leaving port, 
men and arms, not being at that time to all appearances a military organ- 
ization. But during the voyage, the men were allowed to take the arms 
and continue their preparations by organizing and drilling as though for 
warlike maneuvers. These facts were considered evidence of the collu- 
sion of the master of the vessel, who was held for trial as an accomplice.” 

It is immaterial in any case that the assistance so furnished continues 
during only a part of the voyage. Frequently expeditions are trans- 
shipped at an intermediate port to escape detection. But transportation 
during only a part of the course does not differ in the matter of illegality 
from transportation during the whole journey, though perhaps more 
often in the former case the master of the vessel may be unaware of its 
destination and unlawful purpose. So in the case of Hart,®* the expedi- 

4 Hart v. U. S., 84 Fed. 799; U.S. v. Hart, 78 Fed. 868; U. S. v. Rand, 17 Fed. 142. 

s Wiborg v. U. S., 163 U. S. 632. 

8 U. S. v. O’Brien, 75 Fed: 900. 

9 U. S. v. Hart, 78 Fed. 868; Hart v. U. S., 84 Fed. 799. 


50 1]. S. v. Hughes, 75 Fed. 267. 
51 Supra, note 49. 
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tion was transferred at the island of Navassa to another ship which then 
proceeded with it toward Cuba. But the knowledge of the one that pro- 
vided the first-ship, of the final destination of the men was sufficient f 
convict him. 

. Where: assistance is secured through compulsion, no collusion may 
of course be presumed. An accomplice is a voluntary assistant in a 
crime. In admitting the testimony of witnesses in the case of an expedi- 
tion across the Mexican border, those who claimed they had been cap- 
- tured and compelled to join the expedition under pressure of force ane 
threats of violence were not regarded as accomplices. °? 

There appears to be no obligation on the part of one country to punish 
persons for assistance rendered to expeditions proceeding entirely from 
other countries. The existence of an expedition is a necessary condition 
precedent to the existence of accessories: When the fact of an expedition 
is a matter beyond the power or province of the government to ascertain, 
no expedition exists in the view of the law. It will then have no obliga- 
tion to prevent the action of accomplices. To convict of providing the 
means for a military enterprise, it must be proved that the enterprise 
was organized in or carried on from the country, as well as the fact that 
some one was preparing the means for it.°* In 1891, during the Bal- 
maceda revolution in Chile, arms and ammunition were purchased in 
the United States, and were sent away in the armed transport of one 
of the parties. While this was perhaps not clearly a commercial venture, 

~~ the expedition, if there was such, could not be said to have been carried 
on from the United States.°* Likewise, contributions made directly to 
armed forces in a foreign country are not within the prohibition of the 
law,- For however much such donations may further the hostilities, 
they are not contributions to P aii a put together in or 
carried on from a friendly state.” 

But once the fact of the expedition is established, then any action over 
which the state has control, or the action of any person over which the 
state has jurisdiction is unlawful if it contributes to an offense, even 


5: U, S. v. Ybanez, 53 Fed. 536. 

5 U, S. v. Hart, 78 Fed. 368. l 

54 U, S: v. Trumbull, 48 Fed. 99, 103; see also U. S. v. The Itata, 49 Fed. 646; and 
the case of The Wahlberg, For. Rel. 1895, II, 867-876. 
' 5 H, Ex. Doc. 74, 25 Cong. 2 Sess. p. 7. 
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though it takes effect beyond the boundaries. When the captain and 
‘mate of a vessel, knowing the character of their cargo and its intended 
purpose, had transported arms from a port in the United States to a _ 
foreign port together with men and stores to be used in a military 
expedition from this country, they were found guilty of a violation of the 


law.5€ The taking on board of expeditions on the high seas is an oft- ` ` 


repeated offense of this sort. On returning within jurisdiction, the 
officers of the vessel are liable to prosecution and punishment as though 
their act had been completed within the territorial waters. 


0. THE CONSUMMATION OF THE OFFENSE 


Inasmuch as the state is most largely concerned with the attempts at 
setting on foot expeditions, it is necessary to consider how iar the in- 
dividual must have gone before the government will take cognizance of 
‘his action as unlawful. 

Though the fact of a hostile intention is usually a point most difficult 
of proof, it occasionally happens that the unlawful purpose of some 
person is openly declared. ‘When this. occurs in the absence of any 
positive evidence of its substantial nature, as is generally the case, the 
question arises as to whether or not the intent in itself constitutes an 
offense within the meaning of the law. On this point, however, there can 
-be little controversy. The intention to commit a crime is not per se a 
crime. “Mere words, spoken or written, though indicative of the most 
determined purpose to do the forbidden acts, will not constitute an 
offense.” “The offense is not Gai araoa gome overt or definite 
act.” 57 

Of more frequent occurrence has ma the Sanaian agitation 
within the United States against other countries, unaccompanied by-any 
‘declaration of hostile purpose. Organizations have been created for the 
‘purpose of stirring up or fostering rebellion abroad. Notorious among 
these have been the “revolutionary aid -societies” and “immigrant 
associations” of the Irish, and the Fenian brotherhood, They have been 


ʻu 56 U.S. v. Rand, 17 E Fed. 142. 
5 U. S. v. Tamaden: 1 Bond, 5 (Fed. Cas. ikea See also S., Ex. Doc. 57, 31 
Cong. 1 Sess. p. 48. S 


LAW OF HOSTILE MILITARY EXPEDITIONS AS APPLIED BY THE U. S. 25 l 


a source of trouble for the United States with other countries; and the 

inability of the government legally to suppress them has made more 
‘difficult the performance of international duties. 

In 1885, Mr. Valera, the Spanish minister at Washington, deia a 
note to the Secretary of State in which he seemed-to hold it “the duty of 
@ government to repress outward manifestations which may result in 
overt violations of the law.’ But the Government of the United 
‘States refuses—in fact it has not the power—to interfere with expres- 
‘sions of individual opinion unless some overt act accompanies the . 
opinion which it is desired to punish. - “ We do not punish such proceed- 
ings until the spirit of interference which induces them reaches its 
natural consummation, that of ‘attempts to interfere in the affairs of a 


) _ foreign country by force.” ® The Robert Emmett Club of Cincinnati 





(1885) was an organization having for its object the overthrow of the 
English Government in Ireland. It undertook the uniting of all Irish- 
amen in America for this ultimate purpose. But the members confined 
themselves entirely to moral agitation, and were guilty of no overt act 
which would justify their punishment. It was therefore impossible to 
suppress their activities. In connection with the Fenian expeditions 
from the United States into Canada, this government maintained that 
_ it had performed its full duty in repressing. only overt acts, not de- 
` nouncing the disturbers while they. confined themselves to moral agita- 
‘tion.®! 
The consummation of the offense, then, 1s ‘the commission of an arate 
act. It is the taking of the first definite steps in the enterprise, “ pro- 
viding the means for the expedition, furnishing munitions of. war or 
-Money, enlisting. men, and, in short, doing anything and everything 
that is:necessary to the commencement and prosecution of the enter- 
prise.” © It is-simply some definite act which leads, to an attempt at 
forcible interference in a foreign territory. It is obvious, of course; that 
these acts must be sufficient to show the intention to’ set on foot an 
. § From the reply of the Secretary of State, Mr. Bayard, For. Rel., 1885, 776. 

& Mr. Cushing, At. Gen., to Mr. Marcy, Sec. of St. Dee. 2. 1856, 8 Op. At. Gen. 
‘216. 

© U. S. v. Lumsden, 1 Bond, 5 (Fed. Cas. 15641). ` 


61 Dip. Corres. 1865, II, 103; 1866, I, 77.. 
$2 Charge to Grand Jury, 5 McLean, 249 (Fed. Cas. 18266). 
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expedition,®* for otherwise an essential factor of unlawful action would 
_be lacking, But given the hostile intent and the overt act, the actual 
setting forth of the expedition is 4n unimportant question in the prosecu~ 
tion of the offenders. The inception of the expedition is a violation of 
the law. a 


Y 


CHAPTER III. INTERNATIONAL DISTINGUISHED. FROM Seen CIPAL 
PHASES OF THE LAW 


1. BEARING OF THE MUNICIPAL ON THE INTERNATIONAL LAW 


The definition of unlawful conduct which has formed the basis of the ` 
practice of the United States is set forth in the municipal law. As we. 
shall see presently, individuals are only indirectly parties +o the inter- 
national delict. In one sense, therefore, the law applied to them can. 
be none other than municipal. But we shall find also that only through 
their action is an occasion for the international delict created, and that. 
their conduct may have international consequences.® In another sense, 
then, the law governing their conduct is international. It is for the pur- 
pose of controlling the relations of the citizens of one state with another 
state, and it has important effects in the relation of government. to 
government. This law, consequently, tends to conform to the require- 
ments of international obligations, and thus to express the law of nations. 
which has called it forth. 

Reference has previously been made to the fact that the law on 
hostile expeditions, adopted by the United States, originated in the 
development of foreign relations. The offense it purports to pro- 
hibit is an aggression against a foreign government, and, in the ap- 
plication of the law, the direct interest of the government has sel- 
dom been other than the preservation of peaceful relations with other 
states. While, therefore, the special relation set up by this municipal 
law is one of the state and its subject, it arises out of the efforts of the 
state to make the conduct of its subjects conform to.the requirements 


63 Charge to Grand Jury, Fed. Cas, 18265. 

e U. S. v. O'Sullivan, Fed. Cas, 15975; U. S. v. Ybanez, 53 Fed. 536. 
65 Infra, sec. 2. 

6 Supra, I, 1. 
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= of international obligations. This fact has appeared in the discussion 
given to the various principles applied to individual conduct. Never- 
theless, if this municipal law has in fact departed from the strict neces- 
sities created by the law of nations, in so far as it has, it must be regarded 
as of only local validity. It may be intended to serve the ends of local 
regulation as well as international, but its effect in the fulfillment of the 
state’s obligations must be in conformity with international law if its 
principles are to be acceptable to other states. . 
The international significance of the distinctions between lawful and 
unlawful conduct of citizens or subjects appears when they are considered 
from the standpoint of interstate relations alone. The United States 
interferes with the conduct of individuals only upon evidence of their 
hostile intention. It is obvious that the interests of other countries will 
not demand the restraint of undertakings not directed toward an offense — 
against them; that is, of undertakings in which there is no hostile pur- 
pose.. Conduct in which that purpose is lacking is ordinarily not objec- 
tionable to the foreign state, and is, consequently, not prohibited by 
international law. The duty of prevention requires the repression of- 
attempts at and preparations for hostilities only. It is difficult to form 
a statement of the duty which does not involve the idea of a hostile de- 
sign or intention. Therefore while any state may employ its own 
methods in the performance of its duty, and may prohibit whatever acts 
it chooses for the purpose of forestalling expeditions, it will find no war- 
rant in international law for interfering with other acts than those which 
~are coupled with an intention of attacking a friendly state. Any rule of 
prohibited conduct which may possibly fail to include all undertakings 
so intended falls short of the requirement of the international obligation. 
The only evidence which is material to the proof of an internationally 
forbidden act in the preparation of an expedition is that which establishes 
the intention subsequently to commit hostilities. The immediate acts 
are notin themselves a test of innocence or guilt. It is only the evidence — 
of the ultimate purpose of these acts which establishes the duty of the 
state with regard to them. 
The absence of the unlawful purpose, in absolving the individual, at 
_ the same time frees the state from culpability. The lack of any evidence 
of hostile intent is the most complete defense of the state charged with 


28 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


failure in the performance of its duty. When the United States decided, 
in the case of the transportation.of arms and men to France during the 

Franco-Prussian war, that there was no evidence of such hostile pur- 

pose on the part of the persons concerned as would justify interference,. 
it in fact decided that no international delinquency would be occasioned. 
by the refusal to prevent their departure. The intent of the individual. 
is thus first to be proved in order to establish a possible liability on the 
part of the state. Whatever further is necessary to fix that liability, 

this much is requisite. The rule of hostile intent is, therefore, consistent. 
with the international obligation and with the law that creates it. 

The law of the United States considers an expedition to be an organ- 
ized body of men capable of military action. But even these qualifica- 
tions of the term are so construed as to include any number cf men, in 
. whatever manner organized, which could commit that offense against. 
a friendly state which the government is bound to prevent. ‘Thus 
construed, the rule of the municipal law becomes definitive rather than. _ 
restrictive. It specifies the prohibited undertakings without excluding 7 
anything demanded by the general law. | 

Only those expeditions are punished which proceed from the United 
States. In other words, the United States denies its responsibility for 
all expeditions not set on foot within or carried on from this country. 
This fixes the liability of the state as well as the subject. The chief 
purpose served is to distinguish between unlawful conduct for which the 
state is internationally responsible and that for which it is not. It is 
by this rule that the connection of the government with the offense in 
question is to be ascertained. The rule is in such agreement with the - 
principles of state responsibility that its validity as well as international | 
application is evident. 

There has been no interference with suspicious enterprises by the 
government of the United States until some overt act has been com- 
mitted. Since the completion of the internationally forbidden act. 
is effected entirely beyond the Jurisdiction of the state atiempting 
to prevent it, it is necessary for that state to fix the point beyond 
which its subjects may not go with impunity. This is primarily a ` 
municipal regulation, since it is only for the purpose of facilitating the . 

© Supra, IT, 2. 
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execution of the law: It does not purport to define in any sense the 
offense which is forbidden nor the extent of the state’s responsibility. 
It establishes only that point at which the government will take cog- 
nizance of conduct suspected of being unlawful in its character and pur- 
pose. The question as to how far expeditions shall be allowed to go, 
or how complete an organization may be efiected, before there shall be: 
interference, is a matter entirely for the state within whose territory 
the acts are taking place. It is a question of expediency in the preven- 
tion of expeditions. . a 
It is not to be denied, however, that the preparations for expeditions 
are of international concern. Foreign governments are more desirous 
of the prevention of undertakings which may cause irreparable damage 
to their country than of the enforcement of the liability of a delinquent 
state. Their representatives frequently protest against the seeming 
negligence of the government in respect to preparations for unlawful 
enterprises. In this they are entirely within their right, but the legal 
consequences of their protests are extremely limited. The duty of the 
state against whose inactivity the objections are made is the prevention 
of hostilities rather than the prevention of preparations. The extent of 
the restraint exercised within its territory need be only that which is 
sufficient to the fulfillment of the duty. No liability is incurred unless 
-there is failure,—unless forcible acts are in fact attempted against 
another country. Failing in that duty, there is no doubt the state will 
find its defense the more difficult and its liability the greater if it appears 
~that-it negligently delayed its preventive measures, or’ refused to take 
cognizance of alleged unlawful acts. The foreign government is con- 
cerned, therefore, with the rule as to the ccmmission of an overt act in 
so far as this rule may be urged as a defense or the overt act as an evi- 
dence of delinquency. But it can have no right to require that action be 
taken against individuals at any particular stage of the proceedings, 
neither at the time the hostile intent is first suspected, nor after prepara- 
tions have begun. . 
Consequently, while it is necessary that action be taken at some time 
during the setting on foot of an expedition, it cannot be said that the 
rule applied by the United States is based on international law. That 
law makes only the general requirement that cognizance of expeditions 
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be taken in sufficient time that the power of prevention may be effect- 
ively exercised. On the other hand, the rule of the municipal law is in 
ample fulfillment of that requirement. ) 


2. THE RELATION OF THE INDIVIDUAL TO THE LAW 


Individuals are not persons in international law. The .aw binds 
states only. It deals, it is true, with the rights and duties of citizens and 
subjects. It guarantees them privileges, and imposes limitations upon 
their conduct. Thus they become the subjects of international laws. 
But they are not parties to the law in the sense that their rights and 
duties may be personally enforced through its remedial processes. What- - 
ever rights they enjoy under it belong to their sovereigns, and whatever 
obligations are imposed upon them are enforced through their own 
government, or with its acquiescence. Consequently, while a state may 
be bound under the law of nations by the duty of abstention from inter- 
ference in the affairs of foreign states, its subjects are not bound in the 
same manner by the same lavw.® It is for that reason that the state is 
given, the further duty to prevent like interference on the part of private 
persons. This added obligaticn is likewise limited to the state on which 
it is imposed. It does not, ipso facto, create a corresponding duty on 
the part of the citizen. So far from his having a duty to another state, 
he is free, for all the international law affects him, from any responsibility: 
to his own state for such objectionable conduct. That responsibility 
can be created only by municipal law. Though international law in- 
directly renders his act unlawzul, it is only unlawful in the sense that it 
` must be prevented. If the offender is to be punished for his act, it must 
be done through some municipal law applicable to him, at the hands of 
a government having jurisdiction over him. If the state chooses to 
regard the individual act as lawful, there is no power to regard it as un- 
lawful, within the sphere of that state.” For the effect of the inter- 
national law is not to impose obligations on private persons but only on 
the state itself, and to compel it to assume responsibility for objection- 

e Wharton, Criminal Law, sec. 1901. See convention relative to the creation of 
an international prize court, Hague Peace Conference, 1907. Article 4 allows an 


appeal to the court by individuals directly in some cases. 
6 7 Op. At. Gen. 367, 381 (in connection with enlistments). 
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able private ‘acts. From the standpoint of an offended state, it is the 
failure to meet this obligation that gives ground for international action; 
and the offense of the individual is dealt with by it only through the 
local law. Properly speaking, there cannot be a violation of inter- 
national law on the part of an individual. 

The members of a hostile expedition are, however, ordinarily offenders 
against the states concerned with their undertaking. It is, of course, 
conceivable that the state within whose territory the expedition -orig- ' 
inates might attempt the frustration of its designs without regarding 
the enterprise as unlawful.” But so long as the expedition remains 
under the control and within the jurisdiction of that government, its 
only offense will be against the local sovereign. As against this state, it 
may be regarded as offensive from more than one view-point. It may 
be regarded, in the first place, as having injured a friendly state; and the 
individuals will be punished by the government in behalf of the one they 
would have attacked. In the strict theory of international law, this 
would seem to be the proper conception of.the offense. The act is re- 
garded as criminal because of the injury which might be done to a 
friendly country, and out of international considerations the government 
punishes the offenders.’!. In the second place, they may be punished 
in the interest of their own state primarily; because it is necessary to 
the maintenance of orderly and peaceable foreign relations and the ful- 
fillment of the state’s obligations. The citizen is not permitted to haz- 
ard the peace and safety of his own state by any aggressions on another 
“Yor whatsoever reasons they are undertaken.‘ The crime is thus consid- 
ered as consisting in acts which involve the government, in difficulties. 73 
In addition to these aspects of the offense, most states, no doubt, regard 
such conduct as destructive of the domestic tranquillity. Furthermore 
it-is in derogation of the sovereignty of the state, and in contravention 
of the sovereign will. Aside from the statutory offense, unauthorized 
acts of war are a violation of the national jurisdiction.” To declare and 

7 This was the case before the enactment of the Neutrality Act of 1794.. -~ 

71 This is implied in the statement of the statutes of the U. 5., and England. See 
Chap. VI, sec. 1. 

72 Fillmore, Annual Message, Dec. 2, 1851, Richardson, Messages, V, 118, 115. 


73 'This is implied in the statements of European legislation. See Chap. VI, sec. 1. 
"U. S. v. The Three Friends, 166 U. S. 1; For. Rel. 1886, 57. . 5 Ibid, 
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-carry on war is a fundamental prerogative of the sovereign; and the at- 
tempt on the part of citizens to exercise the power is essentially unlawful. 
“ No citizen has a right to go to war on his own authority ... . . indeed 
nothing can be more obviously absurd, than to say that all the citizens 
may be at war, yet the nation at peace.” These acts must, conse- 
quently, be prohibited as a mere matter of internal a ii if 
nothing more. 

From whatever standpoint the nature of the crime is considered, its ` 
punishment is entirely a local affair. A foreign government cannot be 
regarded as a party to an action against the individual, beyond its 
jurisdiction.” The acts thus punished are forbidden to the individual 
only by the municipal law, and, legally considered, his offense is com- 
mitted against only the one state. Another government can concern 
itself in the matter only by diplomatic representations. . 

On coming within the jurisdiction of the state against which they 
intend to wage war, the members of an expedition are at once subject 
to the municipal law of that state. If they come to be recognized as 
belligerents, they are, of course, subject to the special laws of war, and’ 
they may receive the special privileges accorded to belligerent parties. 
But aside from this limitation, the state they attack is free to apply 
the penalties of its own law to them. They are regarded, personally, 
as offenders against it. “The nature of their crime will be defined by 
its municipal law. Ordinarily the common criminal statutes are sufi- 
_ cient for this purpose. The expedition will, perhaps, have taken lives, 
destroyed property, or committed other acts of violence in the nature ` 
of common crimes. Or they may have attempted to usurp governmental 
authority in a treasonable way. Thus they become criminally liable to 
the offended state, and are subject to such just and reasonable punish- 
ment as the government may choose to inflict upon them.” They are 
now offenders against this state and it alone; and-in dealing with them 
there need be no account taken of their origin in another country. 


1 Mr. Jefferson, Sec. of St., to Mr. Morris, Min. to France, Aug. 16, 1793, Anean 
State Papers, For. Rel. I, 167, 168. 

7 For. Rel. 1885, 776, 778. - 

78 For instances, see Chap. VI, sec: 2. Being a political offense, it affords no ground 
ior extradition. (Wharton, Criminal Law, sec. 1908.) . 
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On the other hand, the protection afforded to inoffensive citizens 
abroad makes it very important that there be no intérference with sus- 
pected parties until some real offense is at least imminent. There can bè 
no complaint against organizations whose activities are confined to the 
country of their origin. We may take this a step further: the departure 
of an expedition is not in itself an offense. Itmust appear that there has 
been committed a distinct wrong against the state in question in addition | 
to the mere fitting out of the expedition. The undertaking must have 
arrived at the point where some attempt at‘ forcible interference has 
been made. In observing this condition, the state: which is to be the 
object of attack may, no doubt, take preventive measures for its protec- 
tion. It need not await the direct attack of the offenders, but may act 
whenever their purpose is apparent. But it could not proceed to the 
. punishment of the members of the expedition as though they had com- 
pleted their anticipated offense.” It must have regard to the extent 
of their wrongdoing. And if the state has deemed interference neces- 
sary while there still remained a locus penitentie to the individuals in- 
volved, it is questionable that any punishment may be inflicted. 

It is important thus to determine the position of the individual under 
international law, and the nature of his offense against the local law, in 
order to arrive at the distinctly international phase of the subject. This. 
latter is a matter primarily of the relation of states. But the individual 
action does bear a relation to the international offense which is not to be 
neglected. ‘ The carrying on of hostile expeditions is the situation which |. 
the law is designed to remedy; it is the whole concern of the international 
law in that particular. This law has no occasion to be applied until the 
personal offense has been committed or attempted. The setting on 
foot of a hostile expedition creates the situation which gives rise to the . 
international obligation. It is a fact always first to be proved, and the 
guilt or innocence of the individual is the first fact to be considered in. 
the evidence of an international delinquency. 

But while the expedition is a necessary fact precedent to the delin-. 
quency of the state, the relation of the two facts is not that of cause and. 
effect. The international delinquency does not follow, ipso facto, from 
the expedition.. Some added act or failure to act on the part of the state. 


8 Op. At. Gen. 216; S. Ex, Doc. 57, 31 Cong. 1 Sess. p. 48. 
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is requisite. While the fact of the expedition is a necessary condition, 
there is further to be proven the actual delinquency of the state itself. 

That there is any relation at all between the individual act and the 
international duty of the sovereign arises in this case out of the fact 
that the territory and resources of the state, over which the sovereign 
is supposed to have complete control, have been used to the disadvantage 
and injury of another state. If only the immediate attack on the foreign 
country be considered no international consequences result; for the gov- 
ernment is not responsible for citizens beyond its control. But in con- 
nection with their acts which injure other nations while the citizens are 
within the-control of the sovereign, the government does have an inter- 
national obligation. In this case, it is the use of its territory and re- 
sources, and the abuse of its protection, for wrongful purposes that 
renders the state liable for the subsequent hostilities. From the stand-. 
point of the citizen, that is an act against his own government. But 
internationally considered, it is the fact that connects his state with the 
attack on the neighboring state. In this way the citizen involves his 
country in his offense; he makes it a party to the act by the-use of its 
property, or through receiving its protection for his unlawful enterprise. 
Thus the two states are brought into conflict, an international obligation 
is involved, and, so far as it fails m meeting that obligation, the sovereign 
itself becomes an offender. 


3. THE INTERNATIONAL DELINQUENCY _ 


Whenever the state itself becomes a direct party to the carrying on of 
a hostile expedition, it is, of course, directly liable to the offended state. 
The expedition itself is then the immediate international o-fense, and . 
the government is compelled to assume full responsibility for the enter- 
prise. ‘The participation of the government destroys the semi-private 
nature of an expedition, and it becomes a public undertaking. It is 
in such cases that the original and direct responsibility of the state is 
most evident. But they can.occur only when the state has acted through 
its government or agents. Expeditions so carried on are, in fact, acts 
of war on the part of the state, and are removed from the category of 
peace-time aggressions. _We are directly concerned, therefore, only 
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with unauthorized expeditions, and with the responsibility of the state 
for them. | 

The international law, in creating an cbligation to prevent hostile 
attacks on other states, establishes a presumption of responsibility for 
those attacks that are not prevented. The sovereign state is considered 
to be able to control the. use of its territory; it is presumed to have the 
power to prevent hastile expeditions. Its failure to prevent is, therefore, ` 
regarded as a refusal to exercise that power; and for this the state is 
responsible. But this is a presumption which may be overcome. The 
control of private conduct is not as absolute in fact as in theory. The 
state may have ample power, and have diligently sought to exercise it, © 
and yet may fail to accomplish the object enjoined by the law. Its 
responsibility may, consequently, be rebutted if the difficulties in the 
way of the prevention of an expedition were so great as to make it im- 
possible, or to require a greater exertion than was warranted. There is 
then no delinquency and no liability.®* 

The responsibility which a state does incur through failure to prevent 
expeditions under other conditions is a direct responsibility. That is to 
say, in case of a failure through some fault of its own, it has incurred not 
merely a vicarious responsibility for the acts of the individuals involved, 
but is itself guilty of an international delinquency. This follows from 
_ the fact of the definite duty. of prevention. This duty would mean noth- 
ing if it might be performed by such subsequent action as is otherwise 
demanded in satisfaction for-individual misconduct. If the responsibil- 
ity were purely vicarious, the practice with regard to hostile expeditions 
would be confined entirely to the punishment of offenders and to securing . 
reparation by them, or at most to voluntery prevention.. The obliga- 
tion, not being directly enforceable, would give no right of action against 
the negligent state. A failure would then not amount to a delinquency, 
and there could be said to be no legal duty of prevention. It is true, the 
state may prefer to meet its responsibility in the matter by redress to 
the offended state. But the responsibility it assumes is for its own de- 
linquency, and must be met in addition to any vicarious responsibility 
it may otherwise normally have.** 


8 Charge to Grand Jury, Fed. Cas. 18266. | 81 Infra, Chap. IV, sec. 2. 
82 Charge to Grand Jury, Fed. Cas. 18266. See also the cases submitted to arbi- 
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The direct liability of the government concerns only the conduct of 
expeditions while within its own jurisdiction. Whether or rot it has 
been guilty of delinquency in the prevention of an undertaking, it is not 
considered an offender at international law by reason of the subsequent 
conduct of the individuals involved. The state is, however, under a 
relative responsibility for their actions which injure another country. 
Though it is not itself-compelled to make reparation, nor secure satis- 
faction to the wronged state, it is required to deal with the offending 
parties as circumstances will permit to compel them to redress the wrong 
done or pay the penalties of the law. Because the injury done is usually 
not such as may be repaired by the individual offenders, the infliction 
‘of criminal penalties is all that is demanded.®? 

The state itself becomes directly responsible again if is refuses or 
neglects for any reason to meet the just requirements of its vicarious 
responsibility. The nation then becomes a party to the wrong, and 
direct reparation may be demanded of it in lieu of the private versons.*4 

Expressed thus negatively, the wrong committed by the state is a 
failure to meet a certain international requirement. That, we have 
considered the real offense et international law, and have excluded: 
‘private. offenses. But when viewed positively, the wrongful ect of the 
state appears to consist in complicity in hostile attacks on friendly states. 
The authorized and direct complicity of the government in the expedition 
itself has been excluded as actual war. The negligence and carelessness 
of the state, however, in the prevention of such enterprises amounts 
to virtual complicity in the undertaking. If there is such an attitude 
. on the part of the government as indicates a disregard of its international 
obligation, it may be considered as having consented to the attack which 
is to be made; it may even be regarded as assisting in the hostilities by 
protecting the persons engaged, and allowing“them its territory as a base 
for organization. If the sovereign has knowingly suffered che harm to 
be done to another state, it may be said to be an accomplice in the act 
itself, ° 


tration, referred to in Chap. VI, sec. 2. For the means of enforcement of the direct 
responsibility, see Chap. V. 

83 See infra, Chap. IV, sec. 2. 

84 Charge to Grand Jury; 5 McLean 306 (Fed. Cas. 18267). 
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The reception of offending individuals after their crime has been 
committed is likewise an act of complicity. It is often as essential to 
the success ‘of the enterprise that retreat be afforded the participants 
as that they be sheltered or.aided in the preparation of their undertaking. 
The government of the state receiving them consents to their offense 
after the act, and furnishes them aid or protection. It offends thus-by 
complicity after their act as well as by complicity in the beginning. 

The international delinquency is the act or omission of a state in 
complicity with a hostile expedition, or in disregard of the international 
obligation to prevent hostile attacks on friendly states. - 

i Ror Emerson Curtis. 


[This article will be concluded in the next number of the Journat.] 


TWO REPRESENTATIVES OF THE GROTIAN SCHOOL 


The growth of international law, both in precision and in scope, has 
been one of the marked features of the general development of law in 
_the nineteenth century. It is true that even at the present day the 
reproach is often cast upon international law that its content is un- 
settled, its authority vague, and its method unscientific. But one has 
only to compare the standard text-books of the present day with the 
treatises that were quoted as authorities in the beginning of the nine- 
„teenth century to realize the great progress which has been made towards - 
the establishment of international law upon a truly scientific basis. It 
cannot fairly be expected that international law should have as yet 
attained, or shall in the- near future attain, the precision and definite- 
ness of municipal law. The last: decade of the century did indeed wit- 
ness the first sitting of an international legislative body in the form of a 
conference at The Hague, which enacted what may be called interna- 
tional statutory law. But apart from the fact that this body was com- 
_ posed of the representatives of independent, not of federal, states, and 
therefore its rulings could not be final, the subject-matter with which it 
dealt was in many cases not such as would admit of definition and 
analysis after the methods of municipal law. The states composing 
the family of nations present differences of physical, mental and moral’ 
characteristics far more marked than those exhibited by the individuals 
within a given state, and it is but natural therefore that it should be 
correspondingly difficult to codify in a precise and scientific manner the 
rules governing their mutual relations. But while the difficulties attend- 
ing the codification of International law cannot be denied, thera is reason 
to believe that the growth of international law during the twentieth 
century will proceed towards its appointed goal as steadily as it has done 
during the nineteenth century. . 

Side by side with the increase of definiteness in the rules embodying 
the practice of nations, there went a development in the theories con- 
cerning the nature and character of the rules of international law. - Gro- 

38 
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. tius had drawn the distinction in 1625 between the natural law of na- 
tions, and the voluntary law of nations. This distinction formed the 
very basis of his system, and from its adoption by the majority of the 


writers of the seventeenth and eighteenth centuries arose what has been - - 


called the Grotian school of writers. The system inaugurated by Gro- 
tius recognized the moral authority of the natural law over the existing 
practices of nations, and was to that extent purely deductive in charac- 
ter; but at the same time it was ready to infer from the universality of . 
certain accepted customs, a proof of their conformity with the natural 
law, and was to that extent inductive in character. . . 
In contrast with the Grotian school of writers, a school of which 
Pufendorf may be regarded as the leader laid chief stress upon the de- 
ductive elements of international law, regarding the law which results . 
from the actual practice of nations as possessed of no authority what- 
ever. On the other hand, another school, which has been given the. 
name of the Positivist school, attached little or no weight to the natural 
law as a source of international law, but turned to the treaties and cus- 
toms of nations as embodying the effective positive rules of international 
law. The Naturalist school of Pufendorf had, éxcept for the publication 
of Lorimer’s volumes on the Institutes of the Law of Nations in 1883- 
1884, practically ceased to essert’ itself during the nineteenth century, 
while the doctrines of the Positivist school came more and more into 
favor through the influence cf such important works as those of Heffter, 
Phillimore and.Hall. The Grotian school held its ground quite steadily, 
and`while it had fewer adherents in Great Britain and Germany, it 
claimed the majority of the prominent French and Italian writers. . 
In 1894 appeared two important French treatises which are fairly 
representative of that recent school of writers who, while seeking to be 
practical in their treatment of international relations, at the same time . 
do not lose sight of the theoretical principles underlying the rules of 
international law. Both of these treatises have recently appeared in 
new editions,’ and although they differ somewhat in their estimate of 


1 Manuel de Droit. International Public, par Henry Bonfils, Sixième Edition, Revue. 
et mise an courant par Paul Fauchille. Paris: Arthur Rosseau. 1912. pp. vill, 1121. 
Cours de Droit International Public, par Frantz Despagnet, Quatriéme Edition, 
Complètement Revue, Augmentés et mise au courant par Ch. de Boeck. Paris: 
Larose et Tenin. 1910. pp. vi, 1430. 
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_ the nature of international law, their general method and scope ‘are 
sufficiently the same to make it possible to examine them side by side 
after a parallel method of criticism. 

In order to determine what he calls the “basis of E law,” 
Bonfils lays down the propositions that. international law is rooted 
deeply and strongly in human nature itself, in the instinct and need 
which man has for progress and for the society of his fellows, and that 
the creative cause of international law is therefore to be found in the 
international community of organized states, while the occasional (ac- 
cidental) cause is to be found in important historical facts, in the pro- 
gressive development of- civilization. After a discussion of the manner 
in which a sense of community of interests has grown up between states, 
Bonfils defines international law as “the law of a union desired and 
recognized by states, which maintain relations with other states in the 
interest of morality and justice, which consider these relations as indis- 
pensable to the needs of civilization, which recognize them as an integral 
part of a general order which the prosperity of humanity imposes upon 
them.” 2 In conformity with this definition Bonfils asserts, witha 
reference to Holtzendorf, that the idea of international law supposes 
the concurrence of three elements: The coexistence of. several. autono- 
mous states; the fact that these autonomous states maintain systematic 
and permanent relations with one another; and the agreement of these 
states to recognize one another as subjects of international law within 
the limits of their community.’ , 

- Having laid the basis of international law upon T a priori founda- `. 
tion, Bonfils accepts the definition of international law adopted by 
Grotius as being “at once the most simple, concise and exact.” 4+- Theo- 
retical or natural international law consists of certain fundamental prin- 
cipłes which human reason deduces by a necessary and logical process 
from the existence of a community of independent states. These prin- 
ciples are entirely independent of custom, and the obligations which 
they impose are negative rather than positive in character, consisting 
chiefly in the duty of a state not to violate the liberty, independence 
and honor of other states. 

In contrast with theoretical or natural international law, there is posi- 


2 Op. cit. 5. 3 Ibid, 7. 4 Ibid, 14. 
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tive international law, which consists in certain accidental, variable and 
secondary. rights and duties established by international custom or by 
treaties and conventions. Now it often happens that, owing to the 
selfishness and evil passions of states, the rules of positive international 
law are in conflict with the principles of taeoretical international law. 
Positive international law is. accordingly in a state of permanent evolu- 
tion during the course of which theoretical international law furnishes 
the criterion or standard: by which the rules of positive law are to be 
judged, and at the same time offers the means whereby gaps in the posi- 
tive law may be filled up and improvements in it be prepared. The 
author tŁus ranges himself among the followers of Grotius, who con- 
stitute what he calls the Eclectic school of international law. This school 
offers a compromise between the extreme views of the Positivist school, 
on the one hand, and the school of Natural Law, on the other. It ac- 
cepts the facts of international life as embodied in usage and treaties 
and subjects them to the test of analysis and criticism according to the 
principles of theoretical international law. 

In contrast with the metkod of determining the basis of international 
law adopzed by Bonfils, Despagnet looks first to the facts and ‘then to 
the theories underlying them. He recognizes that a law between states 
is a necessary result of the relations which states by their very nature are 
Inevitably led to maintain with one another; but instead of deducing 
certain abstract principles from that relationship, he turns first to the 

_actual.ru‘es governing international relations and finds in the fact of 
theii+ existence the implied consent of nations to abide by those rules. 
It is this consent, this voluntary adherence of states to the rules under 
which they live which constitutes the foundation of international law 
and gives to it a positive character.” Despagnet thus formally rejects 
the system of Grotius, Wolff and Vattel, which he denominates as an 
a priori end theoretical system built up without attention. being first 
given to the rules actually observed. Theoretical international law 
being, he says, “historically subsequent tc positive international law, 
it must be regarded not as a purely rational and a priori conception, 
but as the criterion of positive law already in existence.” 6 “The true 
method,” he continues, “is to observe the facts, that is to say, inter- 

5 Op. cit. 48-49. , 6 Ibid, 51. 
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national relations and the manner in which they have been regulated in 
the course of their historical evolution, which leads us to a knowledge 
of positive international law; then, by a process of scientitic synthesis, 
to select the relations which appear to be sufficiently permanent and . 
universal, so as to arrive at the formulation of laws expressing those — 
relations.” So far Despagnet would seem to belong rather to the Pos- 
itivist than to the Grotian school. . But there is a further step ùo be 
taken. Positive international law must be tested by a standard em- 
bodying the principles of theoretical international law. “Finally,” 
says Despagnet, “and this constitutes the art of the international jurist, 
by the criticism of the results obtained in the positive law already in 
force and by the union of the general laws of international relations we 
may come to create particular institutions or rules of a character tend- 
ing to produce better results from the point of. view of the interests of 
states.” 7% | . , f 

It will be seen, therefore, that both Bonfils and Despagnet, in spite 
of the difference in their points of approach, recognize clearly the dis- 
tinction between the rules actually in force between nations and the rules 
which should be in force between nations; between the law that is and 
the higher law to which it is desirable that the practice of nations should. 
conform. Just what are the precepts of that law, neither has under- 
taken to determine. Nor is the determination possible except in a very 
‘general way. - Bonfils, arguing a priori, refers us to the principles of the 
law of nature, and while it may be difficult to find an agreement as to- 
the proper application of those principles, there are at least certain. 
general conceptions of international right and wrong upon which all men 
are agreed. Despagnet, arguing a posteriori, proposes that an abstrac- 
tion be made from the historical facts of international life, the result of 
which will be to furnish us with principles of international conduct. In 
either case we are brought back to a standard of international morality 
consisting of those abstract rules of justice which have been consistently 
proclaimed in principle by the consensus of the civilized werld. | 

Both Bonfils and Despagnet agree in holding that international law is 
true law. Bonfils states clearly and forcibly the three objections brought 
by writers of the school of Heffter, Bentham and Austin: “Law, it has 
l 1 Op cit, 51. 
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‘been said, supposes an organized supreme power which gives it life and 
which implies the coexistence of three authorities: A legislator, whose 
duty it is to formulate rules of law; a judge, whose duty it is to apply 
those rules to various individual cases; a police body, whose duty it is 
to execute the decisions rencered. Now, it is further asserted, no or- 
ganization of this or of & similar kind exists between independent and 
sovereign states.” In brief, there is ‘no code, no court, no police.” 8 
` In answer to the first of these objections Bonfils points out the dis- 
tinction which must be made between the terms droit and lot, between 
“what may be described in English as the unwritten or customary law 
and the statute law. It is undeniable that if law be limited to statute 
law, the so-called international law is not true law. But this would be 
to overlook the part which custom has played in the formation of writ- 
ten law; for custom is not only the chief source of national codes, but 
still constitutes in many countries a part of municipal law. In like 
manner Despagnet remarks that municipal law during many centuries 
of its early existence was generally customary; and he points out that 
the constitutional law of many countries, which is thoroughly positive, 
often consists merely of ancient traditions. 
In answer to the second objection, that there is no court competent 
to give decisions in matters relating to international law, Bonfils shows 
that law is anterior to judicial decision, which presupposes it, and hence- 
can not be an essential condition of it. Moreover, in many cases the 
rules of international law receive incidental application and interpreta- 
tion in the decisions of municipal tribunals and particularly in the de- 
cisions of prize courts. Similarly, Despagnet points out that the ab- 
sence of a judiciary merely proves that international law is in a state of 
imperfection, that it is passing through an early stage of its evolution, 
a stage through which municipal law itself passed without racte being 
any doubt as to its positive character. 

In answer to the third objection, that there is no organized public 
power to enforce respect for international law, Bonfils lays stress upon 
the moral sanction which brings its pressure to bear against violations 
of international law. “The ettitude,” he says, “of other states, the good 
offices ‘of friendly powers, the official declarations of the diplomatic 


8 Op. cit. 10, il. 
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body, the threats of powerful states, the verdict of public opinion pro~ 

nounce upon the Justice or injustice of claims made or acts performed.” °- 
{n support of this Bonfils cites the coalitions of neutral states in 1780 ` 
and 1800, which forced Great Britain to withdraw her excessive claims, 
and the conduct of Germany in the Schnaebelé incident of 1887, as in- 
stances of the pressure of moral sanctions, the one of fear, the other of 
respect for public opinion; but it must be noted that Bonfils expressly 
repudiates the idea of war as a juridical sanction of international law. 
On the same point Despagnet shows that the sanction of publie au- 
thority did not exist in the early stages of municipal law, and that while | 
the sanction of international law may not be definite and organized, it 
is to be found “in the ordinary consequences of acts done in violation of 
the rules * * * of international law.” These consequences may not 
appear immediately, but they are none the less certain to follow. “If 
we regard,” he says, “the current of events taken as a whole and by 
long periods, we are struck with the evident harmony which exists be- 
tween the respect for international law shown by nations and their 
prosperity, between their sins and the evils that have come upon them”; 

and he cites the answer made by von Ranke to the question addaa 
by Thiers to Germany after the fall of the Second Empire: “ Upon whom 
are you making war?” “ Upon Louis XIV.” © In the words of Schiller, 
Despagnet tells us that “the history of the world is the world’s tourt of 
judgment,” and one is reminded of the words of the Latin poet: 


“Raro antecedentem scelestum 
Deseruit Poena pede claudo” 


Retribution, though lame of foot, rarely abandons pursuit of the fugitive 
criminal. . -> 

Both of the treatises before us are so comprehensive in their scope 
and are so elaborate in their treatment of specifie questions, and offer 
such a wealth of illustration upon the subject under discussion, that 
it is impossible to criticise them in detail. Perhaps an idea may best 
be had of their method in the treatment of practical questions of inter- _ 
national law if we study the-attitude of the two authors upon disputed 
questions towards which French writers have to some extent a national 


2 Op. cit. 12. nF; Op, cit, 45-46. 
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tradition to follow, and with regard to which the French Government 
took a definite stand at the Hague Conference of 1907 and at the London 
Naval Conference of 1908-08. 

It lias always been a disputed question with writers of international 
law whether hostilities may be begun without the necessity of a formal 
declaration of war on the part of the belligerent states. All parties are 
agreed that it would be a violation of good Zaith between nations—and 

‘the principle of good faith is a recognized rule of international law—if 
a state were to deliver an attack upon its neighbor before the dispute 
between them had reached a more or less acute stage; but they are not 
in accord as to whether formal notice to the anemy must be given before 
the first blow can be struck. The'school of the Grotian tradition has 
insisted upon one form or another of a declaration, and that in spite of 
the fact, that the practice of nations during the eighteenth century, and 
the greater part of the nineteenth has been to the contrary. Bonfils 
treats the subject fully but somewhat inconclusively. He first argues 
a priori and offers as the chief reason for the necessity of a declaration — 
the fact that “the peaceful relations existing between states make it 
necessary for them to warn one another that the state of peace has ceased 
to exist,” that is to say, mutual confidence would be destroyed if hos- 
tilities could be begun without notice.! ` But this abstract argument is 
sufficiently answered by the fact that the strained relations existing 
between two states prior to war are in themselves a warning of danger ` 
ahead. A further argument that without a declaration of war the law 

eh th would still be in force and the troops of an invading army might 

be treated as bandits is too theoretical to call for comment. But in a 

later section Bonfils observes that “it is no longer considered indispensa- 

ble to address the declaration directly to the. government of the enemy 

state,” and that “the form of the declaration is of little importance; what 

is of importance is the notice and statement of intention, and the precise 

determination of the date of the commencement of the state of war, 

since, that state entails specific obligations upon the belligerents.’’ 1? 
Does this imply or not imply that notice must be given to the enemy? 

Despagnet’s treatment is more satisfactory, but even he leaves us in 
doubt as to the precise point at issue. He argues that a preliminary 

11 Op. cit. 682. | 12 Tbid, 686-687. -- 
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notice before engaging in hostilities is required of a state in reason and 
equity in order to give an opportunity for a friendly settlement, in order 
to avoid the distrust in international relations which the possibility of 
an unexpected attack might give rise to, and in order to fix the precise 
moment when the rights and duties which a state of war imposes upon 
belligerents and neutrals come into effect.’ These are admitted proposi- 
tions. He then states that no formal procedure is necessary in declaring . 
war, and that it is sufficient if war results from an explicit act, which 
may be found in a direct notice to the foreign government, or in the pub- 
lication of a manifesto or in the presentation of an ultimatum. Despag- 
net vigorously combats the British and American doctrine that a formal 
declaration of war is unnecessary because the date of the commencement 
of hostilities is marked by the first act of aggression, holding that this 
doctrine authorizes attacks by surprise and creates a situation of dis- 
trust in international relations. 

Both authors show a tendency. to rely too much upon E AE reason- 
ing and both seem to miss the practical points at issue. The object de- 
sired is that neither party to a war shall take the other by surprise, and 
if this duty of good faith be observed it is of little consequence whether 
the date of the opening of hostilities be marked by a formal declaration 
or manifesto or by the commission of a hostile act. - Hall, who always 
keeps in touch with facts, argues convincingly that “no forms [of notice] - 
give security against disloyal conduct, and that when no disloyalty 
occurs states always sufficiently well know when they stand on the 
brink.of war.” 4 At the Second Hague Conference an agreement was - 
reached that hostilities must not commence between the contracting 
‘parties “without a previous and unequivocal warning, which shall take 
the form either of a declaration of war, giving reasons, or of an ultima- 
tum with-a conditional declaration of war.” An effort was made to 
secure the adoption of a provision that hostilities should not commence 
until a definite period has elapsed after the declaration or conditional 
ultimatum has béen issued; but it was thought that this provision would 
be an obstacle to military strategy, and the amendment was defeated. 
It is still possible, therefore, for one state to take another by surprise by 
issuing an unexpected ultimatum and following it up by an attack. But 

18 Op. cit. 812, . M International Law, 5th ed. 
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the possibility is somewhat remote. As Lawrence well observes, “neither 
states nor individuals can afford to stand before the world as open and _ 
unabashed villains. They assume a virtue if they have it not; and in the 
particular matter now before us the assumption of virtue means clothing 
unreasonable demands in diplomatic language and going through some 
sort of discussion upon them, that is to say, the very notice to the other 
side of its danger wee it is the object of the Hague regulation to se- 
cure,” 15 
Both authors trest in an admirable way the much disputed question 
of the character of contraband of war. Bonfils defines the subject with 
his usual analytical skill and shows, first, the provisions of treaties be- 
tween separate states, next, the legislation cf individual states, and then 
the doctrines of international jurists. He accepts, in contradistinction - 
to the majority of French publicists, the British and American doctrine 
of absolute and conditional contraband, as well as the doctrine of “ con- 
tinuous voyage.” 18 Despagnet, on the other hand, after a like careful 
analysis of practice and doctrine, distinctly rejects the idea of relative 
or conditional contraband, and’ considers the position taken by Great 
Britain and the United States on this point as violating the fundamental 
principles of neutrality. The point of view of Great Britain, he says, 
is that of a belligerent looking primarily to the protection of a belliger- 
ent’s interests, whereas the proper point of view should be that of the 
neutral state whose commercial interests are not to. be interfered with 
- go long as it does not participate in hostilities by furnishing to a belliger- ` 
ant te the very nature of which indicates that they are to be used in 
Despagnet likewise repudiates the doctrine- of “continuous voy- 
je ” as tending to destroy the liberty of the seas by conferring upon 
‘belligerent states the right to paralyze the commerce of neutrals by con- 
demning vessels upon mere suspicions.’ The Declaration of London 
[Articles 30, 35] accepts the doctrine of ‘continuous voyage” with re- 
spect to absolute contraband and rejects the doctrine when applied to 
conditional contraband. Despagnet characterizes this compromise as 
unreasonable and unjust, although he says that “when: one considers 


18 International Problems and Hague Conferences, 89. 
` 8 Op. cit. 994-1012. 
1 Op, cit. 1255-1274. 
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that this compromise was imposed upon the plenipotentiaries at London 
by hard necessity, it is intelligible.” 
On the law of blockade Bonfils anc Despagnet both follow the French 
rule that a general notification, through diplomatic channels, of the es- 
tablishment of a blockade does- not render a ship liable to capture for 
breach of blockade unless the general notification be supplemented by 
a special notification made on the spot by an official of the blockading 
fleet. Bonfils argues in favor of the necessity of a special notification — 
on the ground that “this notification is the sole method, which is at 
once.certain and not arbitrary, of proving a knowledge of the blockade 
on the part of the neutral.” 18 Despagnet justifies it because of certain 
theoretical inconsistences which he finds involved in general notifications, 
and because of practical difficulties in the enforcement of them. Both 
authors seem to overlook the point that the French doctrine makes it 
possible for a neutral ship to make a first attempt to break the blockade 
without liability to. capture.. If a special notification were necessary in 
every case, a much larger blockading fleet would be needed than is re- 
quired where neutral ships, having keen warned of the blockade by a 
general notification, are restrained by fear from attempting a breach 
of the blockade. The objections raised by Bonfils and Despagnet seem 
inconsiderable, provided the general notification is supplemented by a . 
special one in cases where the former cannot fairly be held tc have come 
to the knowledge of the neutral ship. It is the abuse of the British and 
American doctrine in the interest of belligerents, not the proper applica- 
‘ion of it, which is at the bottom of the French rule. The Declaration of 
London [Art. 17] offers a compromise in the form of a provision that 
‘neutral vessels may not be captured for breach of blockade except 
within the area of operations of the war-ships detailed to render the 
blockade effective.” Thus neutral ships lose the opporttinity to test 
the effectiveness of a blockade, while balligerents (British and American) 
abandon their claim to seize ships at any point on their intended voyage 
to a blockaded -port. 
_ The question of the desirableness cf making private property of the 
enemy immune from capture upon the high seas offers an instance of the 
abmirable manner in which Bonfils and Despagnet deal with proposed 


8 Op. cit. 1059. = BOp.cit. 1008. 
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reforms in the rules of international law. Bonfils first gives an excellent 
historical sketch of the practice of nations, showing that the right of 
capture has been regularly exercised, except when voluntarily aban- 
doned, as it was by Austria, Prussia and Italy in 1866. He then cites a 
list of resolutions either offered in legislative bodies or taken by com- 
mercial associations in favor of the abolition of the right of capture, 
showing to that extent the attitude of public opinion upon the subject. 
This is followed by a careful study of the opinions of statesmen and 
international jurists. British and American writers for the most part 
defend the practice, while German and Italian writers condemn it. 
French writers are to be found on both sides, the majority however being 
against the practice. After an: array of arguments on both sides, Bonfils 
declares himself in favor of a modified form of the right of capture, ac- 
cording to which private enemy vessels would be subject to the rule 
governing private enemy property on land, namely, that they might be 
captured by way of requisition, subject to payment at the end of the war. 
‘The absclute inviolability of private property he considers “visionary 
and impracticable, in that it does not take into account the object and 
. necessities of war.” * 
Despagnet furnishes a similar though briefer historical sketch, fol- 
. lowed by an excellent résumé of the discussion of the subject at the 
Second Hague Conference, ‘which he concludes by observing that, al- 
thcugh an agreement was not reached, the discussions “leave the im- 
pression that a future understanding upon the subject is in no way 
—impossib.e.” #4 In a succeeding section he.justifies the proposed inviola- 
bility of private property at sea by appealing to the well known but none 
the less convincing argument that war is a relation between state and 
state, ani that the recognition of this principle contained in the exemp- 
tion from capture of private property on land should logically be ex- 
tended to the exemption of private property at sea. In answer to the 
objection of the advocates of the right of capture, that enemy commerce 
by sea is an element in the resources of the country, the destruction of 
which would tend to bring the war to a close, Despagnet asserts that 
“it is Impossible to cite a single war in which resistance to the enemy 
has been actually overcome in consequence of the losses inflicted upon 
2) Op. cit. 866. 21 Ibid, 1071. 
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` its merchant marine; in those wars in which the captures of commercial 
vessels have been most numerous, it has always been strictly military 
acts, victories over the land or naval forces of the enemy, which have 
brought about this result.” 2* 
-It will be’seen from the above illustrations that both authors are in 
touch at once with practice and theory, with historical fact and abstract 
_principle, and that they are both not content with merely stating the 
law but are ready to criticize it when it appears to them to be based . 
upon principles not consistent with international morality. In this re- 
spect the two treatises would, if translated, be a valuable addition to 
English and American text-books, which are generally more concerned 
with practice than with theory. The editors of the revised editions of 
the two treatises, M. Paul Fauchille for Bonfils and M. Ch. de Boeck 
for Despagnet, by the addition of valuable supplemental matter dealing 

with the results of the Second Hague Conference and the Declaration 
of London, have Prout both works fully abreast of the times. 

. . CHARLES G. FENWICK. 
4 Op, cit. 1072. 


: A PRACTICAL PEACE POLICY 


The corfusion of thought in which the modern world likes to dwell is 
‘nowhere greater than in those things which come within the survey of 
the peace movement. Even its most enthusiastic supporters are unable 
to show that their efforts have tended to make wars less frequent than 
heretofore. Neither can they prove that any nation has yet submitted 
a single question to arbitration over which it would have gone to war if 
the Hague Tribunal had not existed. They must honestly acknowledge 
that wars occur less often now than in the past, partly because a great 
number of questions, as, for example, those of nationality and of col- 
onization, which formerly led to war have now, to a great extent, been 
solved, and partly because the civilized nations have reached such a 
stage in tàeir development that they no longer are inclined to draw the 
_ sword for the comparatively unimportant objects for which they were 
unsheathed at a time when the death and ruin of thousands meant little 
to the government. 

Yet, in spite of the diminution in the niinihier of wars, the preparations 
for war steadily increase. Half a century ago the taxpayer everywhere 
paid his customary toll to the armies and navies with great reluctance. 

~~ Regiments and ships led a very peaceful existence. Then came the 
; three wars of Prussia. A great change came over the military classes. 
- The national leaders, who mostly belong to the classes from which the 
officers of the fighting forces come, were induced to paint the colors of 
the international situation in the darkest hues. They called upon the 
military and naval expert, who gradually succeeded in so perverting the 
public prass that today very few journalists are capable of dealing with 
intémational politics without attaching undue importance to things 
military and naval. Their superficial knowledge of these matters 
naturally leads them to all kinds of exaggerations. And-so it has come 
to pass that the man in the street is at present everywhere fed with 
thoughts of ships and cannon, while the governments lotidly disclaim all 


intentions of aggression. In the meantime, the number of persons © 
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directly or indirectly dependent upon the maintenance of the war serv- 
ices constantly grows. The- burden of taxation increases in leaps and 
bounds. The general discontent and restlessness threaten the existence 
of the privileged classes. The powers that be feel insecure. They look 
for the support of the existing order to the army and the navy, where 
timehonored discipline still overcomes the spirit of revolt. The monarchs 
clearly see that they can only keep their thrones by leaning on uniforms. 
and sermons. They understand that they would seem ordinary mortals 
in case the war lords and the grand admirals should disappear with the . 
archbishops and the lord chamberlains. Thus all sorts of parasites and 
sycophants are enlisted on the side that tries to turn the earth into an. 
armed camp. . 

This in itself contributes to augment the number of the pacifists... 
Yet the mere fact that the increase of armaments grows in intensity, the. 
more the latter make themselves heard, is a warning which deserves 
more than a passing consideration. In reality the double connection 
between the peace movement and the growth of armaments is perfectly 
natural. As long as the former places itself on a national. basis it is 
bound to attack the national war interests. These have it is true,. 
gradually become international, though with a vengeance. Shipbuilders, 
armor manufacturers, gun makers, torpedo engineers form at present 
a sort of international guild, whose interests know no frontiers and who. 
control the most powerful. organs of the international press. At the 
same time the feeling of professional comradeship is growing in all the 
armies and navies of the world. The officers now look upon each other 
with far more sympathy than they accord to the peaceful citizens of 
their countries. Against the pacifists of their own land they display a 
remorseless hatred. Before the common danger of the peace movement, 
whose success threatens them with annihilation, the different war 
interests are indeed obliged to clothe their fraudulent internationalism 
in the deceiving garb of militant patriotism. Thus the ultra-nationalist 
revival of the last two decades has really been brought about by the 
foolish way in which the pacifists have proceeded. The peace move- 
ment has as a matter of fact been pouring oil into the fire which it started 
to extinguish. . 

To persevere in this mad course can only lead to the most disastrous 
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results. The preparations for war lengthen the hours and shorten the 
purse of every worker on the globe. They absorb many. of the best 
technical and organizing brains of mankind, so sorely needed for the 
rearrangement of the outworn machinery of distribution. . And the 
physical training which the armies and the navies are supposed to give 
to the young men in reality does more harm than good. It is limited to 
that fit half of a country’s manhood, which least stands in need of it. 
They are obliged to pass several years in the cities, where they contract 
habits which.in many cases lower their vitality and make them reluctant 
to go back to the ecuntry homes whence they came. During these years 
they: are debarred from marriage, whereas nothing prevents the less 
developed young males whom the services reject from becoming fathers! 
The weak, the decrepit and the malformed are not called to the drill 
walls. Neither do they go to sea. 

But the armaments not only limit existing resources and retard the 
development of new treasures; they also contravene, hamper and tram- 
mel individual liberty in an ever-increasing degree. There can, indeed, 
be little doubt that the terrible recrudescence of State interference which 
is observable all over the world is just as much due to the immense 
growth of the preparations for war as to the iniquity resulting from a. 
too great concentration of capital. The connection between these two 
phenomena is evidently much greater than is generally assumed. At 
the back of both of them looms the vicious doctrine of national self- 
sufficiency. | . 

The preparations for war embrace today every possible phase of | 
- human activity. They necessitate an ever-increasing extension of the 
authority of the State, and the wielders of the Iron. Fist and the Big 
Stick are really the natural forerunners of those curious friends of hu- 
manity who desire to turn every prospective mother into. a slave of the 
State. Notwithstanding their revered titles, these two, Emperor and 
President, are the most dangerous of demagogues as they incontinently 
appeal to the timehonored sentiments and carefully nurtured feelings of 
the unthinking subject instead of to the free reason of the citizen.. 

If the pacifists really are in earnest they ought at once to abandon 
their national platforms and constitute themselves into an independent ` 
planetary association. Then, and only then is there some hope that they 
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could work without arousing the different war interests to renewed 
activity. As the world at present is constituted such an association can 
only bring its influence to bear upon mankind at large through the 
agency of one or two great Powers. 

The choice of the pacifists is at the same time extremely limited. 
Amougst the great Powers there is to-day only one single nation where 
the war interests are comparatively insignificant. This Power is the 
United States of America. Its proud resolve to keep outside the quag- 
mire of European conflicts has up till now been easily fulfilled. But there 
are ominous signs on the international horizon which make it certain 
that the splendid isolation of the Great Republic is soon bound to be a 
thing of the past. The ever-increasing interdependence of trade, ship- 
ping, and finance, of science and of social legislation, is daily making a 
planetary fabric of the old European net-work. The severing of but — 
one or two of its intricate meshes affects no longer Europe alone. It is 
felt all over the globe. After the ‘piercing of the Panama barrier this” 
planetary interdependence. of all the different parts of .the globe will 
be still more acutely felt. The United States will come in closer contact 
not only with Australasia and Asia but also with those European Powers 
which strive to draw the lands bathed by the Pacific into the orbits of 
their political combinations. At the same time the northern neighbor of 
. the United States with whom its intercourse is daily increasing stands, - 
so to speak, at the parting of the ways. None can yet tell whether — 
Canada will become a willing satellite of European aspirations and fears- 
of the motherland, or whether she and her sister Dominions will be 
strong and clear-sighted enough to prevent Great Britain from forgetting. 
that it has a greater réle to play as the center of a globe-scattered empire, 
than as one of the historical powers of Europe. 

Whether they desire it or not, the people of the United States will 
thus soon have to make up their minds as to what their policy i in the 
new planetary epoch is going to be. They cannot, as in the nineteenth 
century, simply leave the Eastern Hemisphere alone. In the twentieth 
century the policy of the hemispheres is doomed. Our era demands 
a planetary policy, and both our era and our pane have aan things 
to expect from the United States. 

It would perhaps be rather difficult, though by no means impossible, 
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to prove that the general discontent of the present day is everywhere 
greater than it ever has been; but the assertion that the prevailing social 
discontent is for the first time in human history of a planetary import 
needs no demonstrations to be accepted as an incontrovertible fact. 
Neither will anybody try to deny the appalling truth that mankind 
grows more dissatisfied the more its power over natural resources is 
extended. This in itself is a warning that the civilization of wan we 
so wantonly boast is in great danger. 

To an open and unprejudiced mind it is not astonishing that such 
should be the case. It is a long time since the fatal separation of politics 
and ethics began. The former have always, as Bismarck said, belonged 
to the science of possibilities; the latter have so far never been adjusted 
to the possibilities of science. And though science to-day is more univer- © 
sal than ever, the absence of ethics in politics was never more con- 
spicuous than to-day. ‘This, of course, applies particularly to inter- 
national politics, while the inherent goodness of man is still from time 
to time able to assert its humanizing influence in the affairs of the com- 
monwealth. ; 

The tremendous counteraction between internal a external politics 
is nowhere understood. If the voices which cry out when the ethics of 
the community are trampled under foot by local politicians are few and 
feeble, those who heed the actions of national Jeaders are as rare as they 
are mute. Dishonesty and unreliability which would disgrace private 
individuals are tolerated in political life. They are almost looked upon 
as public virtues in international dealings. Any one who knows and 
remembers the official and the secret history of the international politics 
of the last ten years would, as a private individual, turn his back on and 
refuse his hand to most of the heads of state and the leading ministers 
of Europe. The exalted positions which they occupy naturally bring 
their craft and their insincerity to bear upon the nations at large. And 
the evil influence is perhaps more pernicious in a self-governing nation 
where every citizen, in a measure, is responsible, than in an autocracy 

where he has nothing to say. Thus it is difficult to see from whas 
~ quarter redress could come. 

The United States has so far a rather clean or, at any rate, the cleanest 
record in this respect. But her morality in international behavior is 
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snibably specially due to the fact that the Government at Washington 
has until lately had very few international dealings-on its hands. - Pro- 


~ vided the honorable traditions of such Secretaries_of State, as, for ex-. 
ample, John Hay, are kept up, the increasing contact wita the outer | 


‚world, which is unavoidable and in fact already apparent, cannot fail 
to have a most beneficial influence on the internal affairs of the American 
Commonwealth. 

Few indeed will dispute that E and never was a high ethiċal 
purpose more needed. Through the divorce of ethics and politics the 
true interests of the majority have long been sacrificed to the momentary 
benefit of some thousands of unscrupulous individuals. The reaction 


which at last has set in is equally dangerous to self-government and . 


individual liberty. The people cannot always hope to have a Woodrow 


Wilson at the White House. It would be but natural that the trend of . 


` reaction would follow the lines which it has taken on the other side of 
the Atlantic. But the immense growth of Stateism which rowhere has 
‘been so patent as in Great Britain, notwithstanding its name of the 
home of liberty, is in itself contrary to the principles of the American 
Constitution. In reality there is very little difference between the 
tyranny of a comparatively small number of private individuals and 
the yoke imposed by a host of so-called servants of the State. Through 


both agencies the free citizen is turned into a fettered subject. It may . 


be that his position is less enviable under an all-powerful State whose 
’ manifold machinations are often hidden under misnomers. Every one 


imagines himself to have something to say in controlling the public 


servants. The greater their number, the more difficult it becomes to 
exercise this control. The votes of the servants of the State are ever at 
the bidding of those who voice the tyranny of habit. And the untold 


ramifications of State authority do not allow the down trodden to focus 


their revolt: against a personality. 

If liberty is not to become merely a dim constitutional phrase, it 
behooves the American people to take instantanéous action. The 
-urgency and the gigantic complexity of the task demands, however, a 
complete unity of purpose between every kind of internal and external 
‘policy. There is not the slightest hope for success unless the polity is 
moved by one of those ethical revivals which lays the foundation for a 
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new epoch in human history. Most of us admire and envy the men and 
women of the past who were privileged to live through similar renais- 
sances. To-day the chance is with the people of the United States! 
And the privilege is unique and greater. than it has ever been. They 
can act, not only for a town, a country, or a continent. What they do 
‘will affect the whole planet. 

The glorious work that is before the people of the United States 
demands the adherence to but one single principle, the principle of per- 
sonal responsibility. But it is a responsibility which is no longer re- 
stricted to the family, the tribe, the nation, or the race. Each personality 
has at last become responsible to humanity as a whole. For the first 
- time in the wonderful romance of our evolution distance has been elim- 
inated. In one sense we have reached a final stage in our development. 
For the first time we know the ultimate sphere of our activities. All 
parts of the earth are explored and put into communication with each 
other. There are no longer unclaimed territories to conquer. Every 
bit of land belongs to some organized community which forms a more 
or less influential part of the international Aeropagus. 

Consequently the action of each separate organization is bound to 
_ influence the whole of mankind as never before. Therein lies the great- 
ness and beauty of national efforts of to-day, therein the excuse for our 
pleading for energetic participation in international affairs by the United 
States. If they are really concerned with the liberty of their citizens, 
_they must to-day work for the liberty of mankind. In this respect 
inaction is just as full of consequences as action. In our planetary 
- epoch, everything which they fail to do for the benefit of mankind will 
ultimately be to the detriment of their own citizens. 

But however influential the voice of the United States may be in 
international affairs, it is not powerful enough alone to lead. mankind. 
out of the morass cf the confining conceptions of nationhood. For- 
tunately, however, its citizens form a part of a greater whole, the Anglo- 
Saxon world. Whatever may have been their failings in the past, all 
Anglo-Saxon peoples to-day stand out and in unison as the upholders 
of the fundamental doctrine of self-government, which is the only true 
foundation for peaceful intercourse between the different nations of 
the earth. The depth to which this principle has zaken hold of them is 
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borne out by the fact that neither the United States nor the British - 
Empire nor the British. Dominions could to-day be found willing to 
assume the government of new conquests. On the contrary, both the 
United States and the British Empire are unceasingly endeavoring to 
educate toward self-government the less developed races whom the 
relentless onward march of civilization has happened to place under 
their temporary control. That is the avowed colonial policy of both 
the United States and the British Empire, and of them alone among the | 
colonizing nations of the earth. 

The unique position of the Anglo-Saxon peoples is apparent in another 
and equally important aspecs. They form through the ethics, which are 
the keystone of their theories of government, the only possible tribunal 
before which to-day any disturber of the international peace, that is to 
say any transgressor of the principle of self-government, can in justice 
be arraigned. . They also, and they alone, possess the means of letting 
any number of offenders feel the force of the Law of Nations. Though 
they cannot, even if they so desired, prevent all wars, they are to-day 
in a position to hinder any disturbance of peace on the two great oceans 
which form the highways of international commerce. It is a position of 
great responsibility, but also full of marvelous possibilities. If recognized - . 
and duly accepted it is a position which ultimately will lead not only 
to naval, but to military disarmament. Thus mankind will at last be 
freed from those huge forces on sea and land which, with all the untold 


interests centering round them, far from preparing for peace, still nur-. _ . 


ture and foster the. primitive war spirit of civilization’s infancy. 

But the opportunity which is now open to the Anglo-Saxon peoples 
may be of very short duration. Who can tell what strides aviation may 
make in the next twenty years? Perhaps flying-machines will eventually — 
make it impossible for the Anglo-Saxon peoples to control the high seas. 
Then the unique chance for a graphical and unobjectionable demonstra- 
tion of the futility of interfering with the peace of the oceans which the 
present offers will forever be gone. The ruinous waste of the wealth 
created by the labor of the humble will be transferred from the water 
and the land to the air. The fraudulent fraternity of the warlike pro- 
fessions and industries will be continued by the mutual bestowal of the 
dignity of High Flyer among the sovereigns of Europe! The wings of 
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the eagles will batter the wings of the doves, while our miserable descend- 
ants will curse the memory of fathers who failed to make-use of the hour 
which once gone never recurs again. 

By limiting their interference with war to the keeping of the peace 
of the Atlantic and the Pacific, the Anglo-Saxon peoples insure the 
success which is the unfailing due of a practical policy. They, hereby, 
in no sense whatever transgress the principles of self-government. The 
high seas belong to nobody. Peaceful intercourse on their waters is a 
necessity for the steady development of those relations which put the 
so wonderfully diversified resources of our beautiful globe within the 
grasp of each one of us. When the Anglo-Saxon world combines to 
protect the fastnesses and the shores of the two great oceans, it works, 
therefore, not only for that third part of mankind, which in one way or 
another owes it allegiance, but for the. whole of humanity. 

Herein lies the moral strength of the proposition. To make-it equally 
unassailable from a naval point of view, the simplicity of its conception 
must be followed by a corresponding simplicity in the execution of the 
policy. The simpler the lines on which the policy of keeping the peace 
of the great seas is carried out, the more efficacious it willbe. The lighter 
the burdens it throws on the Anglo-Saxon communities, the more 
readily its aims and necessities will be understood by those who have 
to bear those burdens. Fortunately the geographical position of the 
two oceans is such that a clear division of the naval responsibilities of 
each group, which together form the Anglo-Saxon world, is possible. 
Thus-the unity of action, the unity of command, which is so essential 
to true economy in the employment of naval forces, can easily be secured. 
Just as the underlying idea for the co-operation between the United 
States and the British peoples, on account of its simplicity and of its 
stability, requires no central authority, nor even a formal treaty of 
alliance to make it clear and acceptable to all concerned—the carrying 
out of its naval consequences needs no formal consecration. And last 
but not least, the co-operation between the United States and the British 
peoples entails for each partner a poreotee lightening of the burden 
of armaments. 

The common work demands, of course, that each partner. should 
absolutely trust the other. If the pacifists, and particularly those who are 
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British or American citizens, have any misgivings concerning the possibility 
of the enduring establishment of absolute confidence within the Anglo-Saxon. 
combine, they might as well openly acknowledge that the whole peace move- 
ment is a farce. If common ideals, common traditions, common interests. 
and common language cannot bridge national distrust, an agreement. 
between all the nations of the earth for the abolition of war or the 
curtailment of armaments is clearly an impossible absurdity and the _ 
pacifists ought at once to cease a propaganda which is as wasteful as it. 
has been proven to work against its own ends. 

But in case the Anglo-Saxon peoples are able to trust each other, the 
division of labor between the partners of the combine is extremely simple.. 
After the completion of the Panama Canal it will be easy for the United 
States to concentrate her whole fleet in the Pacific, even though the 
bulk of it must continue to be’constructed in the already existing yards 
of the Atlantic. Without any increase in her naval armaments she will 
then be able to guarantee the peace of the Pacific, which forms the 
natural field for the exertion of the civilizing power of her enterprising 
industry. More than any other nation, the United States has an interest 
~ in keeping the open door in China. The American fleet can, single- 
handed, prevent any oversea attack on the Chinese Republic. It may 
by so doing perform immense services to China herself. Safe from 
aggression over the water, the government of Peking will be enabled to 
concentrate its military expenditure on its land forces and thus be in a 
_ better position to withstand possible attacks from powerful neighbors. 
than if it also had to squander money on naval defenses. | 

With the whole American fleet in the Pacific, the Canadian west, 
Australia and New Zealand, and all the possessions of the British Empire 
-in those waters would be absolutely secure from oversea attack, as any 
such aggression could only come from nations whose expansion would be. 
equally fatal to the United States themselves. Consequently neither the 
British Empire nor the British Dominions need to expend any money in 
providing. against attacks coming over the waters of the Pacific.. The 
naval ‘efforts of the British Empire in the Pacific could, in fact, be 
limited to the policing. of the Persian Gulf and other purely local ne- 
cessities, l 

While the stars and stripes would thus secure the peace òf the Pacific, 
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the white ensign would render the same service in the Atlantic. The 
east coast of the whole American continent would be made safe by the 
-only European Power which has explicitly recognized the Monroe Doc- 
trine, and it would-be perfectly possible for the United States to econo- 
mize on her coasts defenses in the Atlantic. The condition is, of course, 
that the British fleet on its waters should be kept up to a strength that 
precludes any possible danger of attack across the Atlantic. 

The naval burden which, through such a division of labor, would fall 
on the British Empire is much heavier than that assumed by the United . 
States. Furthermore; it must for many different reasons, which cannot 
be detailed here, be borne primarily by the United Kingdom. Its close 
proximity to the armed continent of Europe makes it even imperative 
for Great Britain to provide for a not inconsiderable home defense army 
in order to be able to repel a possible invader who, however great the 
naval armament may be, under specially unfavorable meteorological 
conditions, might manage to escape the British fleet. In view of these 
considerations, justice and equity make it seem appropriate that any 
contribution which the British Dominions may think it their duty to 
offer to the common work of the Anglo-Saxon peoples, be it in money 
or in ships, should be applied toward lightening the heavy burden of 
the British Empire. | 

In the opinion of the writer, much confusion of thought would be 
avoided if the appellation “ British Empire” was reserved to that portion 
of the British realm over which the Imperial Parliament at Westminster 
has any real authority. It comprises the United Kingdom of Great 
Britain and Ireland, with all the Crown colonies, India, Egypt, and all 
the other dependencies and protectorates. Canada, Newfoundland, 
Australia, New Zealand, and South Africa are de facto outside the proper 
sphere of.any imperial authority, and must for practical reasons con- 
tinue to be so, unless unsolvable questions of race and immigration 
shall unavoidably shatter the whole imperial fabric. But notwith- 
standing the lack of any central machinery for the co-ordination of the 
self-governing peoples who cluster round the symbol of the British 
crown, naval co-operation between the five Dominions and the United 
Kingdom appears more practical than, let us say, between Australia 
and the United States. A combination of the naval efforts of the British 
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peoples seems, so to speak, to be in the natural order of things. Their 
display in the Atlantic under one single supreme command has, besides, 
a very high ethical purpose to fulfill. There can be no doubt that the ° 
United Kingdom even to-day shows a much greater proportion of 
jingoes than either the United States or the British Dominions. It is of 
the highest importance for the success of the great pacifying task of the 
_ Anglo-Saxon combination, with which these lines are concerned, that this 
ugly blot on the character of the beloved motherland of self-zovernment 
should be eradicated. It is a mission which can best be accomplished 
by those daughter-nations whose growth to full mdependence:is of so 
recent date that the mother has not yet lost the habit of listening 
to their voices. Surely the old English spirit, which has created the 
. wonderful domains cf the Anglo-Saxon world by fostering the natural 
tendency to self-reliance and self-hely inherent in every real man, is not 
yet dead among the inhabitants of those small islands in the North Sea 


which form the center of the greatest Empire that ever was. Ifsuchis . ` 


the case, the mother will be proud of her daughters when they, as grown= . 
up sister-nations, tell her that their co-operation can only be had at the 
price of making the family policy worth while for all its members. 

Now none of the Dominions have the slightest interest in the European 
entanglements of the United Kingdom. The overwhelming majority 
of the citizens of the Dominions are strongly and rightly opposed to lend- 
ing their support to any policy which possibly might involve the em- 


ployment of their direct or indirect contributions to a British navy for _ .. 


_ purposes quite outside their concern. If, therefore, the statesmen of 
Great Britain are sincere in their so oftenly expressed desires to curtail 
the heavy naval and military expenditures of the United Kingdom, the 
first thing they ought to do is to revert to that policy of splendid isola- 
tion from European political squabbles which in the past. has so well 
served British interests. 
As soon as the whole might of the British navy is exclusively reserved 
for keeping the peace of the Atlantic, none of the Dominions worthy of 
the name of Anglo-Saxon, which stands for fairness and justice between _ 
man and man, will stand aloof. Made secure in the Pacific by the Amer- 
ican fleet, Australia and New Zealand can cease to squander millions 
on the maintenance of citizen armies, as unnecessary as they would be 


Ne a > A PRACTICAL PEACE POLICY 63 


inadequate if the American fleet did not control the Pacific. . The navies 
of Australia and New Zealand would find their. proper sphere in the 
Persian Gulf and fcr showing the British flag wherever the Australasian 
situation should require it. Their naval harbors would always be open 
to the American fleet. Canada, which has to thank the United States 
for the safety cf her Pacific coast, would be fair both to its southern 
neighbor and tc the motherland by assuming her part of the burden of 

_the Atlantic. I she devoted the millions she now wastes on a militia as - 

useless from a military point of view as it is superfluous from any polit- 
ical consideration tc the upkeep of the British navy she would materially 
assist the United Kingdom and openly proclaim to all the world how 
firmly her interests are bound with those of the United States. 

The idea that the Dominions should keep military forces which could 
be employed in India is one of those confusions of the British mind which 
sooner or later would wreck the British Empire. The Dominions can 
have no moral right to shut out Indians from their frontiers unless they 
keep outside the British Empire and leave the United Kingdom well 
alone in its complex task of looking after its many millions of different 
races. l i . 

The natural complement of the Anglo-Saxon policy of limiting any 
active interference to the keeping of the peace on the two great oceans 
is a British withdrawal from the Mediterranean. In reality it is already 
an accomplished fact. The few British warships which ply its unruly 
waters represent no serious strategic factor. An increase of their number 
to aitything corresponding to the rival fleets of its riverain powers would 
mean so serious a financial responsibility for the people of Great Britain 
that it is not likely to take place in spite of all the talk of that section 
of the British public which is unable to see that the European situation 
has changed since Nelson’s time. Yet an explicit declaration of with- . 
drawal from the Mediterranean is necessary. The presence of any 
number of British warships there, in excess of the local requirements 
of the. British possessions, is incompatible with the avowed intention. 
of the British peoples not to interfere with European politics. 

The Mediterranean is of no particular value to the Dominions, and 
even to the British Empire it is only of secondary importance. If the 
British fleet is unable to guarantee the safety of its blue waves, the route 
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round the Cape of Good Hope has to be sufficient for imperial purposes. 
But as the co-operation between the British peoples and the United. 
States would guarantee both the Atlantic and Pacific coasts of the French 
possessions from oversea attack, the chances are that the shorter route 
to India always would be open. France would be able to concentrate 
her available naval resources in the Mediterranean, where she can count 
upon the co-operation of both. Spain and Greece. The former has 
identical interests in always keeping open the communications with 
North Africa. The latter could never throw in her interests with both 
of the Mediterranean Powers of the Triple Alliance. To further facilitate 
France’s task it would be in the true interest of the British Empire ‘to 
accompany her withdrawal from the Mediterranean by removing its 
objection to the opening of the Bosphorus and the Dardanelles to the 
Russian fleet. As long as militarism holds its sway over Europe, France 
and Russia must march together. France has now reached the climax 
of her expansion. There is nothing left which she can henceforth hope 
to lay her hands upon. Syria, upon which French chauvinists sometimes 
cast longing eyes, is perfectly capable and willing to take care of herself 
in case.the Turkish Empire should fall asunder. It is therefore difficult 
to conceive of a repetition of the old French antagonism toward England. 
On the other hand, there would be no wheat-ships from Odessa if Russia 
became hostile. As long as France and Russia are allied they are bound 
to act in conjunction with regard to the bulk of those British food- 
supplies which pass the Straits of Gibraltar. In this respect the posses- 
sion of Gibraltar, Malta, and Egypt is a valuable British contribution 
toward the safeguarding of those Mediterranean communications which 
really matter for the United Kingdom. Apart from adequate localized 
defenses these Mediterranean possessions of the British Empire are 
mainly secured by the inevitable interplay of ‘rival European interests. 
As for the pretended danger to India in case the Russian Black Sea 
` fleet were able to enter the Mediterranean, the foregoing considerations 
have already given this side of the question its true importance. But as 
a general proposition, the present Viceroy of India, who possesses special 
qualifications for his judgment, having been both British Ambassador’ 
in St. Petersburg and head of the permanent service in Downing Street, 
was undoubtedly right when he publicly stated his conviction that a 
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Russian intention to’attack India has never really existed. At. any 
rate, there is no fear of such an aggression to-day.’ A Russian attack on 
India will always be impossible unless aided by the Indian peoples- 
themselves. ` They are already to-day much further advanced toward- 
self-government than the great mass of the Russian people. There is no 
likelihood whatever that they would prefer to exchange the gradually 
relaxing rule.of the British Raj for the tyranny of the Czar. 

In-order to win the full and unstinted support of the Dominions, Great 
Britain ought also to release herself from’ those treaties which imply 
armed interference on the European continent. Such a step will, more 
than anything else, convince the outside world of the absolute rectitude 
and unselfishness of the Anglo-Saxon co-operation. It will give the dis- 
trusting peoples of Europe a tangible proof of the sincerity of the British 
intentions. The organization of the British army can be adapted to 
` colonial purposes exclusively. Quite apart from these consideratiens, it. 
is difficult to conceive how any serious political or military thinker 
could in our age have contemplated the employment of the expeditionary 
force on the battlefields -of Belgium or France. The telegraph would 
send the news ‘of its disembarkation on the European continent to ` 
every corner of the British Empire and so flame thg spirit of unrest 
wherever it may be smoldering. 

As a matter of fact, the openly avowed desires of the powerful military 
circles in Great Britain to interfere on the Continent are at the back of 

the latest increase of Europe’s armaments. It may not be surprising 
that-these desires should have found a warm welcome among the rank 
and file of the Tories who look to ‘conscription. as the best means to — 
“discipline” the discontented working-men. Nor -is it astonishing that: 
their unscrupulous leaders saw a legitimate party weapon in the German 
scare. The disquieting feature of the situation is that the military caste 
has also succeeded in making the Liberals believe that England needs 
France more than France needs England. During the Moroccan crisis , 
. of 1911 jt was the leading Liberals who pronounced those ridiculously 
exaggerated and grossly unfair speeches which are the main cause of the 
revival of French chauvinism and German popular.hatred of England. 
Thus the latter really reaps what she has sown. 
On the whole the German people may well be excused. They at 
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least have enough sense to understand that the sending of a gunboat 
with a crew of a hundred men to Agadir could not possibly aim at any- 
thing else than to direct French public opinion on the necessity of fair 
play in Morocco, already endangered by the contradictory tactits of the 
three foreign ministers who succeeded one another in Paris in the-space 
of less than four months: To the Germans at large the British outburst — 
was incomprehensible. Yet the Kaiser ought to bear the full share of 
his responsibility. For years the wearer of the shining armor has: been 
studiously nursing the warlike temper of a people which for generations 
has passed through the mill of universal military service. 

The objection that a refusal to defend the neutrality of Belgium would | 
ultimately involve serious dangers to Great Britain cannot be taken 
seriously. Germany could not afford to conquer and keep either Bel- 
gium or Holland. The modern world knows, or at least ought to know, 
_ that nationalities can no longer be absorbed and the German Govern- 
ment has already enough troubles of this kind on its hands. It has had 
large experience of what nationalist parties mean in its Danes, its 
Guelphs, its Alsatians, and its Poles. It is unthinkable that it should 
wish to weaken the dwindling monarchical majority by making it pos- 
sible for a new Belgian or Dutch party to swell the ranks of its opponents. 

Nay, taken all round, considered from every possible point of view, 
the explicit and irrevocable withdrawal of Great Britain from European 
politics would be of incalculable service to the British Empire, to the 
Dominions, to the United States, to mankind as a whole. It is the 

primary condition for a successful combine of the Anglo-Saxon peoples 
on which the satisfactory solution of the problem of peace and disarma- 
ment hangs. Great Britain need feel no, false shame in taking this 
essential step. ‘It is by no means a confession of weakness! Buf to 
entirely counteract any possible misinterpretation of the courageous 
initiative, the strongest naval Power should accompany its voluntary 
withdrawal from the European card-table by a gift of singular mag- 
nanimity. Great Britain should withdraw its opposition to the ex- 
pressed desire not only of the United States, but of Germany, Austria- 
- Hungary, and seventeen other countries, that private property should 
be immune from capture at sea as it already is on land. It is, of course, 
extremely doubtful whether the general acceptance of this principle 
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would in itself make for a decrease in the armaments of the world. . The 
naval profession, the royal and imperial admirals, and the captains of 
industry who live cn the money. sunk in warships would at once bolster 
up the supposed and enticing needs of.coast defense both at home and 
‘jn the colonies. Yet at least the excuse for the barbarous conversion 
of merchantmen to cruisers on the high seas would be gone. And what 
is more, the moral position of Great Britain would be immeasurably 
enhanced if she made it perfectly evident that she had nothing up her 
sleeve. 

Standing quite outside the orbits of the two groups in which the armed 
camp of Europe is divided, Great Britain’s influence in the unharmo- 
nious concert would be far greater than when she endeavors to play the 
trombone herself. When it is no longer directly concerned with the 
balance of power, Downing Street can always raise its voice in favor of 
moderation and count upon that respectful hearing from both parties 
which is the reward of any honest broker in a-disinterested mediation. 

The opportunity for a withdrawal from any direct participation in the 
quarrels of the dynasties of Europe is at present particularly favorable. 
The recent increase in the Belgian defenses together with the outcome 
of the crisis in the Balkans, where Greece.and Bulgaria balance each 
other, while Roumania and Servia may add their forces to those of the 
Dual Alliance in preparing for the fulfilment of legitimate national 
. aspirations, and a sober Constantinople might be expected to concen- 
trate its energies upon consolidating Asiatic Turkey, enable France 
and Russia to looz with equanimity on any further increase of the 
military forces of the Triple Alliance. There is now a balance of power 
between the latter and the Dual Alliance unaided by Great Britain. 
Thus her withdrawal, not from her friendships, but from her European 
engagements, admitted or not openly avowed, though generally under- 
stood, becomes almost imperative. It.would tranquillize c one side without _ 
endangering the other. 

Among all the severe criticism which has been heaped on the present 
policy of Great Britain, it should not be forgotten that the United 
Kingdom in one respect occupies a unique position which makes her . 
singularly fitted to play a leading part in a planetary movement. Alone 
of all the great nations cf the earth the United Kingdom is an adherent 
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of free trade. Products of all countries can pass her own borders and: 
the borders of her vast empire and compete on equal terms with the 
results of the labors of her own citizens. It is a truly magnificent posi- 
tion for a preacher of universal peace and good-will, a logical outcome 
of that principle of self-government of which the ultimate aim is the 
greatest human liberty imaginable; the possibility to move unhindered 
all over the globe and to enjoy its infinite resources as far as the limits of - 
time permit. i 

In order to emphasize the sincerity and unselfishness of their safe- 
guarding of the highways of international commerce, both Great Britain 
and the United States should once for all make it clear that they would 
henceforth abstain from seeking any concessions for their private 
citizens. The diplomatic, military or naval pressure which a government 
‘is able to exert abroad is due to the sacrifices of all taxpayers, to the 
exertions of the whole nation. There is no valid reason why it should 
be exercised-on behalf of any private interests, whether they are those 
of an individual merchant or financier or the big armament firms, 
which in more sense than one masquerade as a national asset. Neither 
should missionaries be supported. They have no more right to concern 
themselves in the affairs of other nations than those unscrupulous 
financiers who furnish funds to foreign countries to enable them to pro-. 
vide the armaments necessary for a devastating war, after which the 
money-lender can renew his loans at a higher interest. 

Yet-whatever may be the relative position that each member of the 
Anglo-Saxon community occupies, every one of them has a splendic rôle 
to play in the glorious task which lies before them. Though it is a 
common work for the British peoples and the United States, it needs no 
higher authority than the full understanding of what self-government 
really implies. None of them need to exact anything from another that 
each would not be willing to grant. And one and all they are perfectly 
willing to let the peoples outside the Anglo-Saxon combine do as they 
please, provided nobody disturbs the peace on the great highways of 
international intercourse. Possessing no armies that can possibly com- 
-pete with those of the great military powers, having abandoned the 
idea of interfering with private commerce, they have every right to be 
believed when they assert that their naval preparations only aim to’ 
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prevent war. by. making them powerful enough to destroy every fleet 
which leaves its own shores with aggressive purposes. 

The United States, the. British Empire, and the British Dominions 
need only show a little patience and consistency soon to see the inevitable 
result of a single-minded purpose. Before long peace will reign supreme 
on'land as well as on sea, not because it is enforced, but because the 
strides which the Anglo-Saxon world will make under its shelter will-be- 

S0 ‘great as to compel all other nations yeoman to abandon their 
ruinous preparatiors for war. 

.The strategical distribution of the British and the American fleet will 
in n iteelf be a most valuable geographical demonstration of the unshakable 
purpose of the Anglo-Saxon co-operation. From the moment the Ger- 
man. people realizes that the British fleet under no circumstances what- 
ever can be lured away into the Pacific or the Mediterranean, the pre- - 

-amble of the German Naval Bill will cease to have an appearance of . 
reasonableness. It says that “Germany must have a fleet of such 
strength that even for the greatest naval Power, a war with her would 
involve such risks as to imperil its own supremacy.” But if the superior 
British fleet is always concentrated in the Atlantic and seeks no suprem- 
acy elsewhere, the Germans would be no better off if they sacrificed their 
whole fleet in an effort to diminish the British than they were before. 
What was left of the British fleet would still control the Atlantic! 
Logically, therefore, the German people will soon be led to constrain. 
—__ the imperial government to curtail the heavy expenditure on a navy 
' “which.evidently has no reasonable purpose to fulfil. 
The Japanese would be in the same happy position. Knowing that 
nothing could entice the American fleet to leave the Pacific, they ‘can 
well ask their Government for what purpose it burdens them with 
naval estimates when it is evident that Japan is both secure from oversea 
attack and unable to undertake any aggression across the water. From 

_ the actions of the United States in voluntarily abandoning the Boxer 
indemnity, in withdrawing its Support to the Six Power Loan bankers, in 
announcing its intention gradually to give complete independence to 
the Philippines, the Eas has learned to trust to the purity of American 
desires and in the circumstance that the Great ‘Republic practically 
shoulders the whole responsibility of her old British ally in the Pacific 
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Japan should see a special proof cf the sincere disinterestedness of the 
Anglo-Saxon combine. -- = 
The Anglo-Saxon combine canaot fail.to create a most profound 
impression on South America. The spectre of a European invasion 
would forever be gone. The fear of a misuse of the Monroe Doctrine 
would share the same fate, -as it is evident that neither the United 
States nor Great Britam would ccnsent to such a distribution of their 
fleets as has been here advocated, unless they both trusted each other to 
leave the republics of South America undisturbed. None of them would 
any longer resent a doctrine which in fact had become but a part of a 
-~ greater whole: Pax Maritima. Neither can any legitimate objection be 
raised anywhere when it becomes evident that the codperation of the 
British peoples and the United Stetes does not aim at the protection of 
their own concession hunters, bui on the contrary precludes any ex- 
ternal pressure from being exercised in South America, where hence- 
forth all investors would meet on equal terms. At the same time the 
British and American fleets are so immeasurably superior to the navies 
of the different South American S:ates that it would be sheer folly for 
the republics to continue to sguarder money on ships which under no 
circumstances whatever would be permitted to fire a shot at each other. 
Gradually the same sort of reasoning will be done everywhere: In 
Europe one may perhaps confidensly expect that Norway and. Holland 
with their intelligent populations will be the first to see the folly of 
wasting millions on doll navies wken their coasts are amply protected 
- by the British fleet.. And the recuction of the British and American _ 
navies which will immediately follcw any diminution of the naval forces 
of Germany and Japan will hasten both this reasoning and the process ` 
of naval disarmament. Eventualy the naval interests will become 
silent. . 
That this return to common serse will have a powerful influence on 
popular opinion even concerning purely military armaments needs 
scarcely to be demonstrated. It will be heightened by the illuminating 
spectacle of seeing the great naval Powers of to-day diverting hundreds 
of millions of dollars from ships to 2ducation. And lest the Continental 
Powers of Europe should be tempted to increase their land forces by 
devoting the money saved on the navy to the army, let them become 
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aware of what will happen in Great Britain. The co-operation of the 
United States and the Dominions will enable the United Kingdom to 
save so-many. millions on her naval and military estimates that she can 
henceforth proceed to train her whole youth for the serious business of 
life. With every British boy and girl fully prepared to take part in the 
work of manhood or womanhood, it will be impossible for Continental 
Europe to compete in international commerce, unless it ceases to turn 
its cities into barracks. It will have to stop the mad proceeding of letting 
those of its workmen who least need physical improvement get stale 
through long years of military service. All nations must instead em- 
brace a far more sensible fashion. Military disarmament will follow 
naval disarmament. The international competition will be transferred 
to the fruitful field of education. i | 

In Great Britain vast sums will immediately be available. The 
withdrawal from the Mediterranean and the Pacific, where the British 
flag would be sufficiently represented by the navies of Australia and New 
Zealand, together with an adequate contribution from Canada and 

` possibly South Africa, would make it possible to cut down the naval 
estimates of the United Kingdom by something like nine million pounds 
sterling. Yet a fleet of one hundred dreadnoughts and the necessary 
number of small crafts could be kept in the Atlantic. This could and 
ought to be done without any of those sensational parliamentary out- 
bursts which of late have embittered international relations, because the 
. simplicity and thoroughness of the Anglo-Saxon combine makes it 
ils to adhere to a simple standard of strength implying a fixed 
yearly shipbuilding program. Another nine million pounds would be at 
the disposal of the national exchequer if the antiquated and unneces- 
sarily costly organization of the British army were overhauled. Thus 
some eighteen millons could be made free for educational purposes, and 
it may be asserted that no other European nation would under present 
financial conditions be able to find anything like this amount without 
cutting down its naval or military expenditure. 

The savings of the United States would in the beginning not be quite 
so large. For some years they would still have to lay down two battle- 
ships a year. This program would give them a fleet which if concen- 
trated in the Pacific would make it impossible for Japan ever to hope to 
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do something with her navy which is already grinding her taxpayers to 
starvation. Yet the economies to be effected on coastal defences and 
smaller craft, and which would immediately come into play, amount to 
many millions of dollars. a . | 
Thus the peaceful import of the Anglo-Saxon combine will at once be 
translatable into figures felt by their own citizens and evident to the 
whole world. The foreign policy of the British and American peopler 
_ will rest on the only secure foundation the ingenuity of man will ever 
discover. It will be to the advantage of the whole of humanity. Seeking 
no mean advantages from any nation, requiring no alliances with peoples 
who have not-yet been able to attain self-government, neither the United 
States nor the British peoples need to pander to monarchical or oligar- 
chical interests. True to their own principles both in internal and ex- 
ternal policy, the statesmen of the Anglo-Saxon world can carry high the 
torch of liberty. Hidden by no protective screen, its vigorous light will 
soon illuminate the darkest corners of our globe. Self-government will 
everywhere come to its right. The idea that a self-governing community 
should wish to interfere with another will become as obsolete a concep- ` 
tion as it is dn illogical thought. The ethics which regulate the relations _ 
of the different communities will be the same as those which serve be- 
tween man and man. The new-freedom will be complete. The State will 
become the servant of the individual. It efforts will be exclusively 
directed toward preventing interference with liberty, not toward organ- 
izing its destruction. a : 
| A. SCHYAN. 


THE RESPONSIBILITY OF THE FEDERAL GOVERNMENT 
FOR VIOLATIONS OF THE RIGHTS OF ALIENS ` 


“The only government of this country, which other nations recognize 
or treat with, is the Government of the Union; and the only American 
flag known throughout the world is the flag of the United States.” ! The 
Government of the Union, as the only internationally recognized agent 
of the state, bears the responsibility for any violations of the rights 
which it owes to aliens. whether these rights are the result of treaty 
obligations or of international law. | l 
. Aside from particular obligations arising under treaties, a state is 
obliged to secure to aliens which it has admitted within its territory not 
merely the same extent of protection of the person and of vested property 
rights as the native ordinarily receives, but the extent of protection to 
which the native is legally entitled.? However, in the United States the 
central government, which bears the responsibility for the fulfillment of 
the international obligations of the state, has not the power under the 
Constitution to enforce by direct action on the individual respect for 
these obligations. Ftirthermore, the various branches of the Federal 

~~ Government itself may disagree and block the necessary action. 

The first important case of the inability of the Federal Government 
to carry out its obligations was that of McLeod in 1841.2 McLeod was 
arrested by the pclice of New York and charged with the murder of 
those killed in the destruction of the Caroline. Although Great Britain 
took up the destruction of the Caroline as an act of state and demanded | 
McLeod’s release, the Federal Government was unable to free him ’be- 
cause the case was pending in the State court. This situation was made 
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thenceforth iposi by the extension by Cis of the Habeas 
Corpas Act to cover such cases.‘ 

A similar case the following year was that of the Northeast Boundary. 
“Besides the serious difference in the point of view of the two nations’ 
concerning some of the questions nvolved, a special obstacle to agree- 
ment lay in the fact that there were really four parties to be consulted 
instead of two; in addition to Webster and Ashburton, commissioners 
from the interested states of Massachusetts and of Maine also took part. 
The legislature of Maine had passed a resolution refusing to regard the 
acknowledgment of her claim to ary portion of the disputed territory as- 
an equivalent for the surrender cf the rest.” 5 The Federal Govern- 
ment finally satisfied these two Naw England States with various con- 
siderations, including $150,000 each. 

The affair at New Orleans in 1891, in which several Italians were 
lyncked with the connivance of th2 police, is of more importance today 
as it is of likely occurrence at almcst any time. The United States was 
-unable to agree to the Italian demand for the punishment of the offend- 
ers. The question of punishment has come up in other cases, the most 
notable being those of John H. Tunstall’s murderer’ and of the anti- 
Chinese rioters? at Rock Springs, Wyoming, Denver, Colorado, and 
elsewhere. 

Twice within the past decade th2 United States has had disputes with 
Japan over the treatment of the Japanese in the State of California. 
In 1206 President Roosevelt and -n the present year President Wilson 
have had to face the Empire of Janan on the one hand and the ae of 
California on the other. 

The United States has never denied its obligations in such matters. 


_ 4 Revised Statutes, sec. 753; C. H. Batler, Treaty Making Power of the United 
States, I, p. 148, note. 

5 Garrison, ‘‘Westward Extension” (Am. Nat. Series, Vol. XVII), pp. 81-82. 

6 Blaine to Porter, 29 March, 1891, 1891 For. Rel. 675; i to Marquis Im- 
perial, 1 April, 1891, 1891 For. Rel. 676. 

7 Evarts to Thornton, 7 March, 1881; Moore, Digest, VI, 663, ; 

8 Evarts to Chen Lan Pin, 30 Dec., 180; 1881, For. Rel. 319; Moore, Digest, VI, 
820-822; Charles H. Burr, “The Treaty Making Power of the United States and 
the Methods of its Enforcement as Affecting the Police Powers of the States,” Pro- 
ceedirgs of the Amer. Philosophical Soziety, Vol. LI, No. 206 (Aug.~Sept. 1912), 
p. 377. 
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Its attitude has been that the central government is responsible for the 
punishment of offenders, ete., but that this responsibility, in cases where 
the central authority cannot control prosecutions, may be satisfied by 
means of a money indemnity; in other words, the United States main- 
tains the right, whenever it is impossible to give specific performance 
because of the political structure of the government, to pay damages for 
non-performance. | l 
The United States is not alone among the nations a government with- 
out power to enforce internally its external obligations. “These ques- 
tions are of interest not only to American publicists, but also to English- 
men, for they are questions which may in a different, but, perhaps, not 
less serious, form arise out of the anomalous position in which Britain now .- 
stands to her great self-governing colonies.” ® The case of the Montijo 
- against Colombia in 1871 touched on this question of internal relations.” 
Secretary Fish in 1875 argued the responsibility of Brazil for the acts 
of the authorities of a province.’ Mr. Finley, the umpire in the United 
States and Venezuelan Claims Commission under the convention of 
5 December, 1885, was called upon to declare the responsibility of the 
Government of Venezuela for the acts of one of the § independent” 
States composing Venezuela.!2 
-In the United States all cases in which an alien is a party may be 
reached by the Federal courts. The second section of Article 3 of the 
Constitution opens to aliens the Federal courts. In spite of the fact 
that the United States has taken in general the stand that so far as the 
al responsibilities of the state are concerned an alien domiciled 
here is not to be corsidered a foreign subject, +° our courts have held that 
so far as concerns the right of an alien to sue in the Federal as well.as in 
the State courts his status is not changed by domicil, or even by a 
formal declaration of intention.!4 For instance, in the recent (1893) 


9 James Bryce, “Legal and Constitutional Aspects of the Lynching at N ew Or- 
leans,” Littell’s Living Age, Vol. 189:579. 

i0 Moore, Arbitrations, pp. 1421-1446. 

11 Fish to Partridge, No. 141, 5 March, 1875; Moore Digest, VI, 816. 

12 Moore, Arbitrations, 2971. 

ts For instance, 1893, For. Rel. 97-109; Moore, Digest, II, 757-795; 1885, For. 
Rel. 450-459; 1898, For. Rel. 529. l 

14 Breedlove v. Nicolet: 7 Pet. 413-432. Tucker, The Const. of the U. S. (1899), 
II, 797; on verification, Tucker’s references seem insufficient. 
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Circuit Court case of Minneapolis v. Reum,!® 12 U. S. App. 446 (8th 
Circuit), it was held that “A foreigner, resident in the United States, 
- who has declared his intention of becoming a citizen, but has never done 
more, in compliance with the naturalization laws, although by the con- 
stitution and laws of Minnesota, where he resides, he has the right to 
vote and all the other privileges of citizenship, and has actually mene at 
a congressional election, is none the less an alien.” 

Further, the Federal Government can now control certain cases by 
habeas corpus. But there is no real control except in this negative way. 
- The attendance of a representative of the Federal Government at the. 
trial of an offender against the rights of aliens has no legal effect. And 
- the influence of a president in limiting ill-advised legislation, powerful 
though that influence be, is not at all conclusive. 3 

The possible methods of avoiding international complications of the 
kind indicated above are (1) the drafting of treaties as legislative acts, 
(2) the extension of jurisdiction by ‘statute, and (3) constitutional 
amendment. : 

The decisions of our courts in regard to the extent of the subjects on 
which treaties may be made may in general be reduced to the statement 
shat the President and Senate may include in a treaty any of the or- 
dinary subjects of treaties. The purpose of the makers of the Constitu- 
‘sion was to obtain on the necessary matters a uniform rule of action. 
This must have included all necessary matters, the necessity being deter- 
mined, in the absence of special circumstances, by the ordinary presence 
or absence of such provisions in treaties. If the matters of which a treaty 
might treat are limited to matters under the jurisdiction of the Federal 
(Government only, there are numerous matters which because the State 
(Governments may not make treaties cannot be put into an mternational 
agreement. It seems illogical to think that the makers of our Constitu- 
tion did not wish the govérnment to have a free rein in case of unlooked- - 
for occurrences. Again, words are to be interpreted in their ordinary’ 
meaning if that meaning makes good sense. The fact that the makers 
of the Constitution failed to insert any definition of a*treaty or to put 
down specific. limitations is an indication that the word treaty was under- 


15 Summary from Lewis’ Digest. 
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stood in its usual meaning and as nwOWInE the ordinary matters con- 
tained in treaties. 

In spite of the fact that ae the Conun a treaty i is the law of 
the land in the same way as an act of Congress, the courts are not able 
to apply to any particular case the general provisions of the ordinary 
treaty, obviously in need of supplementary legislation concerning pen- 
alties, procedure, etc. “A treaty which merely stipulates for future 
legislation, addresses itself to the political and not to the judicial depart- 
ment; and the latter must await action by the former.” © Of course, 
this does not apply where there is no need of specific provisions; for 
instance, a treaty provision that aliens may hold land on the same terms 
as natives is applicable by the courts, since the provision may be brought 
up as the ground for a suit or as an exception against one. But, ordi- 
narily, “if rights of action are to be given, those rights should be pre- 
cisely set forth; if violations of treaty provisions by mobs or otherwise 
is not to be encouraged, provisions for the punishment. of violators 
should be added and stated with the meticulous phraseology of @ orim- 
inal statute.” 1 

James Bryce looks upon the substitution of specific provisions in 
treaties as a possible solution for the United States to adopt. However, 
this would not be a complete solution of the problem to be met. The — 
question is as much one of the protection of aliens in their rights under 
international law es it is one of the protection of the treaty rights of 
aliens. And this proposed solution leaves unprotected, in the absence 
of treaty provisions, the rights of aliens derived from international law. 
As no system of treaties, no matter how widely extended to the nations 
of the earth and no matter how well they may for the moment codify 
international law, can exactly specify all the rights of aliens under 
our ‘constantly changing international law, the legislation possible by 
Congress must. be looked to as part of the remedy of thè present 
conditions. 


x Foster v. Neilson, 2 Pet. 253; this duanan is the summary from Kinney’s Di- 
gest, II, 1890. 

17 Charles H. Burr, quoted above, p. 395. l : 

18 James Bryce, “Legal and Constitutional Aspects of the Lynching at New Or- 
leans,” Littell’s Living Age, Vol. 189, p. 584. 
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' There is already a law regardirg cases affecting public ministers.” 
There is one regarding the freeing >y habeas corpus of those setting up 
a defence based on alienage, foreign domicil, and the fact that the act 
complained of was done under orcers from a foreign sovereign.”” The 
Constitution allows an alien: to briag suit in or have his suit transferred _ 
to a Federal court. But there is nc provision regarding the punishment 
of those who by violating treaties or international law may plunge this. 
nation into war. The Constitution prevents a State from being sued 
“by citizens or subjects of any “oreign state”; but this would not 
apparently prevent the Government of the United States, after having 
been forced to pay a foreign claim from suing the individual State for 
the recovery of the money. 
“A bill to provide for the punishment of violations of treaty rights of 
_ aliens was introduced in the Senate March 1, 1892, and reported favor- 
ably March 30. * * * The bill so introduced and reported provided 
that any act committed in any Stat2 or Territory of the United States in 
violation of the rights of a citizen or subject of a foreign country secured 
to such citizen: or subject by tresty between the United States and 
such: foreign country and constituting a crime under the laws of the 
State or Territory shall constitute a like crime against the United States 
and be cognizable in the Federal ccurts.” °? The bill was not enacted 
nor was a similar one in 1902. Harrison, McKinley, and Roosevelt 
recommended such a law. - | 
The cases decided by our courts seem to indicate that Congress may 
punish violations not only of treaty rights but of rights arising under 
international law as well. For instance, the case of United States v. 
Arjona ?? upholds, though not as part of the fundamental reasoning, the 
power of Congress to legislate to punish violators of international 
obligations, since Congress is expressly authorized “to define and pun- 
ish * * * offenses against the law of nations.” The decision in 


19 Revised Statutes, secs. 4062-4064; act. of April 30, 1790, 1 Stat, 117, 118; Moore, 
Digest, IV, 623, 631, VI, 814-815. . 
20 Revised Statutes, secs. 752, 753, 754; C. H. Butler, cited above; I, 148, 
note. l 

21 Annual Message, 1899, For. Rel. xxiii: Moore, Digest, VI, 846. 

22120 U.-S. 479; Samuel McClintock, ‘Aliens under the Federal Laws of the 
United States,” Ill. ‘Taw Rev., 1909, p. 94. note. 
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-the case of Baldwin v. Franks ** is even stronger, but applies only to the 
protection of treaty rights. This case, while denying that Congress had 
taken such action; declared that it had the power to punish attacks on 
aliens protected by treaty. | 

Any such legislation, if it is to have effect, should include definite 
provisions for the use of Federal police within the ‘boundaries of a State. 
In that case the Federel Government would not be obliged to delay 
its protection until invited by the State. 

In case it should prove that these proposed acts are unconstitutional, 
certain constitutioral amendments would solve the problem. 

Switzerland, in many ways not so highly centralized as the United 
States, may give us example. In Switzerland, each Canton has the 
power of making treaties, which, however, in the case of objection by 
another Canton or the Federal Council, must be approved by the legis- 
lative body of the federation. Otherwise the power to make and enforce 
treaties is exclusively in the hands of the central government. The 
legislative body has the power to adopt measures for fulfilling federal 
obligations.*4 ‘The Federal Court, assisted by a jury to decide upon 
questions of fact, has criminal jurisdictionin * * * crimes and mis- 
demeanors against the law of nations. * * *” 25 Jtshall further have 
jurisdiction in cases of “complaints of violation of the constitutional 
rights of citizens, and complaints of individuals for the violation of 
concordats or treaties: * * * In all the forementioned cases the 
Federal Court shall apply the laws passed by the Federal Assembly and 

“those resolutions of the Assembly which havea general import. It shall 
in like manner conform to treaties which shall have been ratified by the 
Federal Assembly.” 7° | 7 | 

These provisions of the Constitution of Switzerland provide for the 
enforcement by the central government of obligations arising from inter- 
national law as wall as of those arising from treaty provisions. This 
would be, if the unconstitutionality of the statutes before mentioned be 


23 120 U. S. 678 (1886-1887). 

4 Constitution of Switzer’and (translation by Prof. A. B. Hart, Old South Leaflets, 
Vol. I, No. 18), Art. £5. 

25 Sarma: Art. 112. 

26 Same, Art. 113. 


80 — -THE AMERICAN JOURNAL OF INTERNATIONAL LAW — 


admitted, a valuable amendment to the Constitution of the United 
States, with the addition of a specific recognition of the power. of the . 
Federal Government to guard by means of a Federal police against 
expected violations. 
Ea NELSON GAMMANS. 


REPRESENTATION IN PUBLIC INTERNATIONAL ORGANS ! 


. The recommendation included in the Final Act of the Second Hague 
‘Conference provides for a preparatory committee to-elaborate a pro- 
gram and adds: “This committee should further be entrusted with the 
task of proposing a.system of organization and procedure for the Con- 
~- ference itself.” ? 

Presumably the next conference will take place in 1915 and therefore 
the time is ripe to consider matters which will become subjects of im- 

“portance in the body of the conference. Within a comparatively few 
- months the governments of the world will be actively engaged in study- 
ing the questions which should be brought before the conference in 
_ accordance with the above recommendation. Any suggestions on mat- 
ters to be-taken up by the conference should be elaborated by those 
` -who have ideas to offer before the official machinery looking toward the 
calling of the conference is actively in motion. It is with this purpose 
that the present study of the basis of representation in international 
` organizations has been made. 


1 A partial bibliography on the subject follows: 

“Notes on Sovereignty in a State,” by Robert Lansing, 1 this JOURNAL, 105-128 
and 297-320; “The International Congresses and Conferences of the Past Century ag 
Forces Working toward the Solidarity of the World,” by. Simeon E. Baldwin, 1 
JOURNAL, 565-578; “International Unions and Their Administration,” by Paul S. 
Reinsch, 1 JOURNAL, 579-623; and the same author’s work entitled ‘‘Public Interna- 
tional Unions”; “Recommendation for a Third Peace Conference at The Hague,” 
Dy James Brown Scott, 2 JOURNAL, 815-822; “International Administrative Law and 
National Sovereignty,” by Paul S. Reinsch, 3 Journat, 1-45, especially 25-26 and 
26-33; “The Fourtk International Conference of American Republics,” Paul S. 
Reinsch, 4 JOURNAL, 777-798; “The Equality of States and the Hague Conferences,” 
by Frederick Charles Hicks, 2 Journat, 580-561; “Equality of Nations,” paper by 
Frederick C. Hicks and discussion by John W. Foster, L. B. Evans, N. Dwight Harris, 
F. W: Aymar, Theodore P. Ion, E. C. Stowell, and Lyman Abbott, Proceedings of 
American Society of International Law, 1909, 238-257; Institutes of the Law of 
Nations, by James Lorimer, Chaps. XV and XVI; Annuaire de la Vie internationale, .. 
1908-9, 1910-11. 
~ 28ee2 et this JOURNAL, 28; Scott's Texts of Hague Conferences, pp. 139%- ; 
140. 
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Since the close of the Second Hague Conference international ad- 
ministration and its problems have come much to the fore. The Office 
Central des Associations Internationcles,? having for its object the specific 
purpose of studying and promoting international organization, began. 
its active existence in 1907. The Cernegie Endowment for International 
Peace * has been established and tie World Peace Foundation has set. 
to work; the whole pacifist movement is more and more emphasizing 
internationalism as a fact and a desideratum. These and many other 
significant developments—such as she beginning of codification by the 
- American Society of International Law,® the formation of the Pan- 
American Commission of Jurists anc of the Comité juridique international. 
de l’aviation ®—indicate that the time has arrived for more proficient. 
international administrative machirery than is now provided by formal. 
diplomatic relations between civilized countries. Such matters as the 
codification of international law anc the drawing up of a model of alaw 
to regulate aeronautics lose much of their force if adequate governmental 
machinery is not available. 

Many of the most uncertain queszions arising under ‘ternational law 
have been solved or are on the way to solution by the Hague Confer- 
ences. Much more remains to be done, it is true, but it seems to the 
writer that it might be well to consider the organization of international ` 
administrative functions at the next conference, in addition to the ques- 
tions of law which will be brought before it. And, in fact, representative 
organization was the very rock on which the Court of Arbitral Justice. 
foundered; so that representation ai least is a practical problem. 

World-wide conditions in the last fifty years have to a remarkable 
extent brought the states of the four continents which are inhabited by 
sovereign nationalities to the necessity of meeting in diplomatic and 
private conferences and congresses z0 decide matters of importance for 
all. Nearly a hundred such gatherinzs—mostly of private associations— 

re held annually, and the number is constantly on the increase. Essen- 

3 See 4 JOURNAL, 1012; Annuaire de ta Vie aa) 1908-9, 1910-11, and 
La Vie internationale, 1912. 

4 See 5 JOURNAL, 210 and 448, and Year>ooks.of the Endowment. 

5 See 4 Proceedings, 27 and 193; 5 ibid., 19, 312, 320. 


€ See H. Doc. 1343, 62d Cong., 3rd Sess.; La Revue juridique internationale de la. 
. Locomotion aérienne and 4 JOURNAL, 696. 
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tial to the proper conduct of their business is the establishment of a 
recognized code of procedure which will serve as a skeleton into which 
their specific discussions may be fitted so that each state or delegate 
may get his rights to the floor, have his vote counted justly and secure 
the influence in the gatrering to which he is entitled. For official con- 
ferences and organizations,—which are headed by the peace meetings 
at The Hague and the permanent machinery established there,—the 
matter is of prime importance, and practice regarding the basis of repre- 
sentation in their case comes into direct opposition to the long-honored 
shibboleth of international law that sovereign states are equal and en- 
titled to a like voice whether their sway is as large as Britain’s or as 
small as Luxemburg’s. 
Theoretically sovereign equality was absolute as between states when 
the system of international law under which we exist came into being, 
that is, after the Peace of Westphalia. But, like many another legal 
theory, it has never been actually realized, for complete isolation alone 
would permit the perfectly free operation of all sovereign functions. 
‘The fiction was therefore altered as to its phraseology, and instead of a 
claim to actual equality respecting sovereign functions only the right 
_to sovereign equaity was asserted, and remains to-day as the basis of 
international law. That theory is workable, and not until the world 
becomes a governmental unit—if that ever comes—can the theory it- 
self be discarded. For as a theory it simply means that sovereign func- 
tions are the normal attribute of the state, and it puts the burden of 
proof against change affecting them; in no way does it prevent any of 
them—the functions of existence, independence, equality, jurisdiction, 
property and intercourse—from being constructively or actually di- 
minished; but, to use a military term, the principles of sovereignty are 
always entrenched, and the effort to dislodge them always has the dis- 
advantage of the attack with which to reckon. Even the most cursory 
glance at treaty literature will indicate to the technical mind that sover- 
eign attributes arə in some slight degree restricted by every agreement 
of a state to do anything. In practice, and even by servitudinous or 
protectorate treaties, absolute equality has been so diminished; but in 
general equality, especially in respect to voting power, has been the 
- most jealously guarded of sovereign attributes. Perhaps the explana- 
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tion is that it has been less affected by practical considerations than: 
_other attributes, the attacks on it bing mostly academic or reformatory 
in character. Yet the recurring Hazue Conferences render the examina- 
tion of juridic equality itself a praczical question, and the acceptance of 
the Convention for the Establishment of an International Prize Court 
in 1907, involving. inequality, undoubtedly showed a trend in diplomatie: 
affairs. Though the Court of Arbitral Justice failed to reach the con- 
vention stage, record of its desirakility was unanimously made in the 
Final Act and it is significant that the only scheme for selecting judges 
that received seriously sustained attention provided for disregard of 
strict juridic equality. ‘The Prize Court Convention—already accepted. 
by the signatures of 32 states—prcvides for as great a departure from 
the strict interpretation of the equality principle. The belief is wide- 
spread that attempts will be made at the Third Hague Conference on 
the part of the larger states to secure a voice approximating their actual 
stake in international affairs. It is therefore a pertinent inquiry -to 
investigate objectively the character of representation already existing 
in diplomatic or semi-diplomatic organs. oo 

When the co-operative work of the sovereign states in diplomatie 
and administrative matters was non-existent or very small, the unit. 
rule of sovereignty was a very satBfactory solution of the problem of 
precedence. With the increase of international relations and the emer- 
gence of the definite ideas and plars of internationalism, however, the 
latent objections to the unit rule have come into prominence. This rule 
has heretofore been accepted by tha mere fact of its existence and the 
lack of material with which to make a practical attack upon it; for it has. 
long been irksome to the great enlightened Powers to find themselves 
thwarted in international matters ky backward states. The successful . 
` states have usually become so large in area and so diversified in interests. 
that the rule of one vote to each sovereignty is now rather a rule of in= 
equality than of equality. Moreover, in the developments of recent 
years such large aggregations of territory as the British Empire have 
shown:-a tendency to break up inte self-governing dominions; and by 
the technical rules of international lew the sovereignty of these divisions 
of the-empire is only perceptibly irchoate, even if it is optional. .The 
Dominion of Canada, for instance, is probably quite as much entitled! 
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to fall within the definition of a sovereign state—though it préfers its 
membership in the British Empire—as was Montenegro entitled to fall 
within that definition before the Balkan War, notwithstanding the 
numerous servitudes placed upon it by the Ottoman Empire from which 
it was separated and by Austria-Hungary to which it was adjacent. `- 
The emergence of these inchoate sovereignties constitutes a new fact’ 
-which diplomacy must face. 
In 1907 the representatives of the members of the British Empire 
- met in London for their periodic Colonial Conference. Asa result 
thereof the Dominion of Canada, the Commonwealth of Australia, and 
~- New Zealand secured an increase of their dignity and are known at 
present as self-governing dominions, the South African Union now figur- 
ing in the same class. In 1911 what was reall:; another colonial con- 
ference convened under the name of the Imperial Conference, the change 
in title indicating in some degree the increase o: dignity gained by the 
self-governing members of the empire. At this conference the following 
resolution was unanimously adopted: 


That this conference, after hearing the Secretary of State for Foreign 

Affairs, cordially welcomes the proposals of the Imperial Government, 
. viz.: 

(a) That the Dominions shall be afforded an cpportunity of consulta- 
tion when framing the instructions to be given to British delegates at 
future meetings of the Hague Conference, and that conventions affecting 
the Dominions provisionally assented to at that Conference shall be 
circulated among the Dominion Governments for their consideration 

~~~before any such Convention is signed (sic, ratified); . 

(b) That a similar procedure where time and opportunity and the 
subject matter permit shall, 'as far as possible, be used when preparing 
instructions for the negotiation of other internat:onal agreements affect- 
ing thé Dominions. [Imperial Conference, 1911. (Dominions, No. 7) 

- Cd. 5745. Resolution ai page 15; discussions at 89-90, 97-100, 113-116, 
120, 125, 129-132.] 


Even granting that the reference to dominion approval before signing 

- a convention is a technical error and that such epproval before ratifica- 
tion was the intention of the conference,—as seems to ‘be the case,— 
the resolution and its acceptance by the British Government is ‘of great 
significance. It probably will result that the British delegation to the ` 
Third Hague Conference will include representatives of the self-governing 
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dominions themselves, and it is not unlikely that recognition of them 
in that capacity will be sought. It is very possible that the British 
Government will be impelled to accept some convention under a reserva- 
tion made in whole or in part or behalf of Canada, Australia, New 
Zealand or South Africa; such a r2servation would naturally bring the . 
whole question of sovereign unity end equality under review. 

When that question arises in a practical manner it will have to be 
fought out to a finish or a comprorcise. If Great Britain were alone con- 
cerned, the matter would not have much practical bearing; but the 
other large Powers chafe under the relatively unequal influence wielded 
in international diplomatic conferences by the small states. Some of the . 
small states with dependencies stend to gain by a change of practice, 
and if such possible combinations as a Balkan confederation or a Central 
American federation take place there will also be smaller states interested 
in the revision of a theory which -vould place them at a disadvantage. 
The empire kingdom of Austria-Hungary would doubtless welcome a 
double vote. | 

The writer is not unduly perturbed at these developments, but he 
| does believe that, since the facts point to a coming attack on the-sover- 
eignty theory, it is important to aave as complete -knowledge as pos- 
sible of the conditions involved kefore the. case comes, as it were, to 
trial. a ; 

The present study deals with the fundamental question which must 
be adequately examined and on waich a solution must.be found before 
the world can have the positive assurance that the Peace Conferences 
are to continue as a permanent institution among the many forces that 
make for peace and justice in the relations between nation and nation. 
Effort has been made to show whet definite tendencies are in existence 
looking toward a more equitable d:stribution of voting and vocal power 
than is found in the sovereignty theory. The objective study .of the 
subject has therefore been founded on the actual basis of representation ` 
in official international conferences and organizations. Its results indi- 
cate the practice of the world in this respect, and perhaps its tendency. 
It does not deal with the opinions of authorities, however great their 
reputation, nor to any considerable extent with the conclusions of govern- 
_ ment officials. These sources were considered in an article by Frederick 
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Charles Hicks in this Jé OURNAL, Vol. II, pp..530-561, , where, at page 560, 
he concludes: 

* * * As with man, so with states, suffrage is not a natural or in- 
herent right. It comes only after compliance with rules established for 
its regulation. A man’s vote represents himself end his family. There 
are physical limits to the influence and power which he may represent. 
A state, on the other hand, may be of almost any size and power. Yet 
with the present method of voting (one state one Yote), no state is prop- 
erly represented. 

Mr. Hicks wrote iramediately after the Second Peace Conferance had 
encountered great difficulty in discussing the propositions for the Court 
of Arbitral Justice and the International Court of Prize,—both involving 
unequal representation,—in a diplomatic conference where the voting 
ability of every staże was equal to that of every other. It is of impor- 
tance to know from thorough investigation whetker those who stood for 
_ strict equality or those who wished to shade the influence of a state’s 
-= voice in accordance with its relative value in the specific case were the 
more in consonance with the times. Was the adherence of the largest 
Powers to the latter principle an advanced position, jibing with the tend- 
ency of international law; or was the attitude of those other states, 
who won their point on the Court of Arbitral Justice through the rule of 
unanimity and whe insisted on absolute equality, the more enlightened? 

Statistics do not answer the question very definitely, although it 
would seem that the equality id2a'is being more and more crowded into 
the background. Conferences almost without exception cling to the 
' principle of absolute equality of vote—I am speaking of diplomatie 
meetings—but it is admittedly unsatisfactory, and what may be called 
an indication of a modern solution of the problem is found in the propo- 
sition adopted by the International Radiotelegraphic Conference of 
Berlin in 1906, when it was ‘agreed that colonies should be admitted to 
the future conferer.ces with one vote for each colony, the limit of votes 
for each sovereign being six. Here is an effective and yet a feasible 
method of bestowing legitimate influence in a diplomatic conference. 
upon a Power of the first class. 

The accompanying summary of official practices? has been prepared 


7 The table subjoined deals only with official organizations. The writer has aimed 
to make a careful distinction between those organizations which owe their existence 
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to give a ready comprehension of what has been done regarding repre- 
~ sentation, and 45 different conference series or organizations have been 
considered. In many instances the question of classification has proved 


to the initiative or the support of the nations themselves and those which are purely 
private in character, or mixed in membership. Government supported organizations 
are called official; those containing representatives of private societies and which 
are also given official standing are called mixed; and those which are entirely the 
result of private initiative are called private. Mixed organizations have generally 
been excluded unless their character was preponderantly official. 

The following is a summary of the analysis made: 


VOTING POWER 


State Unit. Hague Conference, 1899 and 1907; Pan American Conference 1889-90, 
1902, 1906 and 1910; Universal Postal Union, 1869, with colonies separate; Inter- 
national Radiotelegraphic Conferences, 1906 and 1912, with colonies up to five; Uni- 
versal Telegraphic Conference, 1875 on, with colonies and proxy allowed; Interna- 
tional Weights and Measures Conference, 1875 on, with colonies separate; Central 
American Conference, 1907; Red Cross Central Committee, 1864; Geneva Conference, - 
1906; International Conference on Literary and Artistic Property, 1884 and 1885; 
Kongo régime, 1885; International Geodetic Association, 1864 (rules 1897); Interna- 
tional Association of’ Seismology, 1908, proxy allowed; International Exploration of 
the Sea, 1899, each state two delegates; International Sugar Union Convention, 1902; 
International Sugar Union Commission; International American Conference, 1826; 
International Conference on Expositions, 1912, with colonies separate. TOTAL, 18. 

_ Representatives. Brazilian proposal for Court of Arbitral Justice, 1907; Central 
American Bureau, 1907; International Sanitary Convention, 1903; Cape Spartel 
Lighthouse Commission, 1866; International Sugar Union Commission, 1902, with 
reduction for non-exporters. TOTAL, 5. 

Flexible Panel. Court of Arbitral Justice proposal (final majority vote), 1907; 
International Prize Court, 1907; Latin Monetary Uniori, 1885, based on population; 
International Geodetic Ausbeiations 1864 (rules 1897), based on population; Inter- 
national Association of Seismology, 1903, based on population. TOTAL, 5. 

Majority of Delegates. Red Cross Conference (rules of 1892, for meetings of Red 
Cross workers, official and private). TOTAL, L. 


EXPENSE BASIS 


Voluntary Expense Units, Permanent Court of Arbitration, 1899 and 1907; Chinese 
proposal for Court of Arbitral Justice, 1907; Permanent Bureau of Hague Court, 
1899; Universal Postal Union, 1869, with colonies separate; International Tele- 
graphic Bureau, 1868, with colonies separate; International Institute of Agriculture, 
1905, with colonies separate; International Sanitary Office, 1907; International Lit- 
erary and Artistic Property Bureau, 1884-5; International Industrial Property Bu- 
reau, 1887. Torat, 10. - 

Equality of Expenses. Brazilian proposal for Court of Arbitral Justice, 1907; Cen- - 
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2, hard nut to crack, one danger being the temptation to assimilate sys- 
tems closely allied, without further attempt at distinction. It is hoped 
that the analysis given in the summary will prove generally acceptable, 
‘but the arbitrary titles given to the systems musi be explained at the 
.outset to make further study of the subject either intelligible or profit- 
able. | ) 

It has been found necessary to divide the practice of official confer- 
ences or organizations under seven heads, which include two entirely 
separate points of view, voting power and engagements in regard to 
expenses. It was impossible to determine what principles of representa- 
tion were followed from the material at hand—irvariably the statutes 
or constituent conventions—without adopting this dual scheme, and 
the work was still. more hampered by the fact that in the majority of 
conference reports examined no indication of the method of procedure 
‘was given. For instance, the official report of the First Peace Confer- 
ence, which I have read from cover to cover with the exception of about 
100 pages, gives no hint of the basis of representation otherwise than by 
‘the inferences -that may be drawn from the votes taken and the com- 
ment thereon. The first volume of the Actes et Documents of the Second 
‘Conference, however, gives the rules adopted. 


tral American Bureau, 1907; Riverain Commission of the Rhine, 1814, 1831, 1868; 
` Zanzibar Bureau for Repression of Slave Trade, 1895. TOTAL, 4. 

Expense Uniis Based on Size. Bureau of Pan Americen Union, 1902, 1906 and 
1910, population; International Bureau of Weights and Measures, 1875, population 
times coefficients varying for obligatory and optional members; Bureau for Publica- 
‘tion of Customs Tariffs, 1890, commerce; International Sanitary Supervisory Board, 
1907, based on voluntary quota paid for maintaining Sanitary Office; Central Office 
- of Internaticnal Transports, 1892, kilometers of railroad; Pan American Bureau of 
‘Literary and Artistic Property, 1906, population; Toll Régime on River Scheldt, 
capitalization on extent of use. TOTAL, 7. 

3 The following is tha discussion upon this rule of the S E (Acies et Docu- 
ments, I, 56; cf. Foreign Relations, 1907, 1147): 

Art. 8. When a vote is taken each delegation shall have only one vote. 

Pel vote shall be takan by roll call, in the alphabetical order of the Powers repre-~ 
sente 

The delegation of one Power may have itself represented by the delegation of 
another Power. 

Sir Edward Fry said that the British delegation was opposed to the third paragraph 
of Art. 8. He thought that the conference is a deliberative assémbly and that, conse: 
‘quently a delegation which has not taken part in the delikerations ought not to take 
part in the voting. . 
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In fact, it is only within the last ten years that there has come a def- 
inite recognition of the necessity o? solving the problem of parliamentary 
procedure. for international organizations by means of specific rules. 
Earlier conferences and organizalions almost invariably overlook: the 
desirability of reaching upon questions of organization such conclusions: 
as shall at the same time meet their needs and shall be different in detail 
from the customarv rules goverring parliamentary bodies. This de- 
velopment may be illustrated by the practice of the International Amer- 
ican Conferences. The first conference of 1889-1890 dealt with the 
matter only along the lines laid Gown by the recognized rules of inter- 
national law relative to the equality of states and the accepted schemss 
of parliamentary procedure. The second conference of 1902 found. 
representation and voting more croublesome but, I believe, operated. 
under no individual set of rules. The third conference had drawn for 
it in advance a set of regulations in 28 articles under which. practically 
no question could arise without rts being answerable under the letter 
of the rules.2 The fourth confererce of 1910 devoted considerable.time 
to fixing questions of mere procedure.° Other conferences show about 
the same sort of development. 

It was therefore an unavoidable contingency that has resulted in the 
dual point of view; and, with that settled, further division was made to 
secure the proper distinction of cases. Where representation is irrespec- 
tive of expense, four systems have been distinguished: (1) that of state 
_. units, under which ‘each state has one vote, proxies being admitted in 
some instances and the vote being without regard to the actual number 

Baron Marschall von Bieberstein (Germany) declared his full acceptance of the 


British view; he was of the opinion that a delegation which desired to vote ought to 
be present. | 7 

Léon Bourgeois (France) observed thet, if he understood correctly the idea of the 
bureau, this paragraph was designed tc give material facilities to the work. But 
he thought that an interest should be manifested in the sittings of the conference in ` 
that respect, and that tke paragraph should disappear. 

The President consulted the conference upon the suppression of Par. 3, Art. 8. 
Art. 8, Pars. 1 and 2 were adopted, and Par. 3 suppressed. ° 

° Regulations of April 26, 1906, pricted -in Minutes, Resolutions, Documents, 
Third International American Conference, 1906, Rio de Janeiro, 1907, pp. 11-21. 

10 See “Fourth International Conference American Republics,” by Paul S. Reinsch, 
4 JOURNAL, 778, 782, and his Public International Unions, pp. 102- 105; S. Doc. 744, 
61st Cong., 3rd Session, 22ff. 


REPRESENTATION IN PUBLIC INTERNATICNAL ORGANS 91 


of men accredited to represent the state; (2) that of representatives, 
by which each state has one spokesman, who casts an individual ballot; 
(3) that of the flexikle panel, the basis upon whick the representation of 
the proposed Court of Arbitral Justice was founded, involving a mem- 
bership placed at a constant figure but varying in personnel according 
to a predetermined scheme of rotation; and (4) that of the simple ma- 
jority as understood in ordinary parliamentary procedure. 

The basis of expense has been cut up into three divisions, which are: 
(1) that of the voluntary expense unit, under which the assenting states 
are drawn into classes according to their own choice, the members of 
each class being responsible for the definite proportion of the financial 
burden assigned, by their own agreement, to its members; (2) that of 
equal expenses, under which each state pays the same amount as every 
other; and (3) that of the expense unit based or. size, which is as fre- 
quently determined by interest in commerce, railroad properties or 
such practical undertakings as upon mere millions of inhabitants. 

In order to get the largest diversity, both conferences and their estab- 
lished organizations were analyzed, and the dates when they were con- 
stituted have been added to give some clue to any tendency of shifting 
from one.practice to ancther which chronology night offer. Since the 
question of representation arose in its most acute form at the Second 
Peace Conference, the various proposals submitted there are included, 
but in every other case the listing has been confined to conferences or 
organizations which have existed, or are still in operation. , 

With this explanation, the meaning of the totals can be read. Forty- 
five conferences. or organizations of an official character were studied 
and these disclose the following choices for representation: 


| Voting Power . 

CATO MING eae. ovatus paued pare aaa ale aa de 18 
One representative. ...........000: een dates ee T P 5 
Flexible Panel eona ua eaa REETTA PER EET 5 
MaJorty 64s tase ede naaa e meen 

Total arsane rea anaes wee Ans bcs tt Sed a das i 29 

Expense Basis 

Voluntary expense UNIS... eee eee eee ee tee eee eee 10 
Equality of expenses........ re eee ee ee SE ne 4 
Expense based on SiZ@.. 0... ccc cee eee eee tenes 7. 
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(This tabulation shows that 45 institutions have 50 methods of repre-. 
sentation, one of the 45 giving no details on the subject and six detailing. 
both voting power ard expense division.) - 7 

It may be taken for granted that in every official conference, union, 
council, bureau or other organizazion a basis of representation satisfac- 
tory to the contracting parties hes been evolved and that the principle. 
of equality has. been observed in a manner acceptable to them for the 
-purpose they have in mind. Premising the conclusion upon this state- 
ment of the case, it is seen that, oat of 44 organizations, net, concerning 
which details are given, 23 based their representation entirely upon. ` 
voting power, 15 entirely upon expense quotas which are either volun- 
tary or predetermined by specific facts, and 6 resorted to a combination 
` of both systems to secure the result desired. 

Here, then, is the extent to which the parliamentary necessities, so te 
‘speak, of organizations growing uD under the aegis of international law 
have broken down the Grotian principle of sovereign equality, which he 
based on the law of nature. Spsculation is uncertain, but it is very 
doubtful if any such diversity would have been found in such organiza- 
tions a century or éven fifty yeazs ago, had conditions made interna- 
tional gatherings and quick communication ‘possible then. 

If this assertion stands, it is far to say that equality of states is no 
longer the absolute thing the fataer of international law conceived it 
to be. Furthermore, it is evident that to those actions of individual 
states which disregard the strict principle and which writers cite as 
being in derogation of absolute. equality," there should now be added. 
the more important fact that the states themselves have been, and are, 
meeting and organizing by methods which impose servitudes of con- 
siderable significance upon the priaciple of sovereign equality. 

It also follows that the attempt at The Hague to establish Courts of 
Arbitral Justiceand of Prize, notwithstanding that equality of state 


11 See title “equality” in any manual on international law. Inequalities in cere- 
monial matters, weight, of influence, inte-ference in political matters, ete., are numer- 
ous. The Near East is frequently subject to dictation from the “great Powers,” al- 
though Turkey, Greece and the Balkan states are nominally sovereign. The United 
States frequently enforces its will on Central and South American states, despite 
their allegéd equality. See Wilson & Tucker, 5th edition, 97; Bonfils, 5th edition, 
§§ 272-8; 1 Moore, Pee of International Law, §§ 62-3; ete. 
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judges was not ta be absolute in-them, was nevertkeless a move quite in 
consonance with recent official practice; and it is notable that ‘many 
smaller states admitted this condition in 1907.1? Erazil’s own strenuous 
opposition to the scheme was based not so much on her unwillingness to 
accept the principle as upon her conviction that she herself was to be 
given, under the proposed plan for the Arbitral Court, a place less im- 
portant than her own conception of her personal dignity would warrant 
her to take.!? 

No sharp distinction can be drawn between the two kinds of represen- 
. tation analyzed—by vote and expense—on accourt of the dissimilarity 
between the institutions themselves. Some of them, like the Universal 
Postal Union, depend for their existence upon having an assured in- 
come; others, like the Peace Conferences, need not. bother about the 
payment of the bills, because that is attended to individually by the 
official participants and involves insignificant sums. 

But a chronological view of the international crganizations is likely 
to give some clue to the tendency of representative procedure. Here 
are the schemes adopted by those institutions resorting to two systems: 

International Geodetic Association, 1864 (rules revised 1897), state . 
unit and expense quotas based on population; Universal Postal Union, 
1869, state units and voluntary expense units; Commission of the Inter- 
national Sugar Union, 1901-2, presumably state units and expenses are 
set at 3,500. frarcs par state, except that non-exporting states are called 
upon to pay orly 1,000 francs annually; International Association of 


12? The states to which the principle. of rotation was acceptable were: Germany, 
United States, Argentina, Bulgaria, Chile, Cuba, Spain, France, Great Britain, Italy, 
Japan, Luxemburg, Mcntenegro, Norway, Paraguay, Netaerlands, Peru, Portugal, 
Russia, Servia, Siam, Sweden and Turkey. The states which either abstained or 
reserved as to the principle of equal representation were: Belgium, Bolivia, Brazil, 
China, Colombia, Denmark, Dominican Republic, Ecuador, Greece, Guatemala, 
Haiti, Mexico, Nicaragua, Panama, Persia, Roumania, Salvador, Switzerland, Uru- 
guay, Venezuela. De 

18 In the final vote cn the International Prize Court Convention, Ruy Barbosa 
made this statement: “The Brazilian delegation, which haz applauded the principle 
and organization of the International Court of Prize, will vote against the project 
of this court because of the reasons of evident and inconteszable injustice against our 
country which we axplained on many occasions without refutation in any part in the 
comité d'examen ard in the First Commission.” i j l 
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Seismology, 1903, state unit, with proxy (on constitutional questions), 
and expense quotas based on populatior; Brazilian project for Court of 
Arbitral Justice, 1907, one representative: per state and equal expense 
quotas for contracting parties; Central American Bureau, 1907, one 
representative per state and equal expense quotas. 

Those organizations selecting a voting-power basis are: 

Panama Conference, 1826, state unit; Cape Spartel Lighthouse Com- 
mission, 1866, one representative; International Telegraphic Confer- 
ence, 1875, state unit, with proxy; International Weights and Measures 
Conference, 1875, state unit, colonies being admitted; Literary and- ` 
Artistic Property Conference, 1884 and 1885, state unit; Kongo Régime 
Commission, 1885, state unit, no allowance for proxy; Latin Monetary 
Union, 1885, assigned as flexible panel, emission -of coins being based 
on population; Pan-American Conference, 1889, 1902, 1906, and 1910, 
state unit; Red Cross Conference, 1892, (semi-official) majority of dele-. 
gates; Red Cross, Central Committee of Conference, 1892, state unit; 
Hague Conference, 1899, state unit without proxy; Commission for 
Exploration of the Sea, 1899, two delegates each, vote presumably by 
state unit; Pan-American Union Governing Board, 1902, 1906, 1910 (res- 
olutions, and project of convention, 1910), state unit, no proxy; Inter=_ 
national Sugar Union Conference, 1902, state unit; international Egyp- 
tian Sanitary Commission, 1903, one representative; International 
Radiotelegraphic Conference, 1906, state unit, colonies being entitled 
to votes up to a limit of six; Geneva Conference, 1906, state unit; Hague 
Conference, 1907, state unit, no proxy; Hague Court of Arbitral Justice, 
final vote on 1907 project, flexible panel; International Prize Court, 
final vote on 1907 project, flexible panel; Central American Conference, — 
1907, one’ representative; Internationa. Conference on Expositions, 
1912, state unit, colonies being entitled ta separate votes. 

Those organizations, generally of a character different from the fore- 
going, which have selected an expense basis of representation are: 

Riverain Commission of the Rhine, 1814, (revisions in 1831 and 1868), 
-equal expenses; Navigation of River Scheldt, 1839, expense units based 
on size, each state using the river paying a proportionate capitalized - 
fund toward its maintenance as a waterway; International Telegraphic 

Bureau, 1868 (also acts under Radiotelegraphic Convention, 1906) 


REPRESENTATION IN PUBLIC INTERNATIONAL ORGANS 95 


voluntary expense units; International Weights and Measures Bureau, 
1875, expense units on size, proportions being based on population of 
contracting parties; International Literary and Artistic Property Bu- 
reau, 1884 (arrangement continued in 1885 and since), voluntary expense 
units; International Industrial Property Bureau, 1887, voluntary ex- 
pense units; Pan-American Bureau, 1889, 1902; 1906, and 1910 (resolu- 
tions, and also project of convention, 1910), expense units on size; Bureau 
for Publication of Customs Tariffs, 1890, expense on size, the basis 
being annual commerce; Central Office of International Transports 
(European only}, 1892, expense units on size, the basis being kilometers 
of railroads of each contracting party under the convention; Zanzibar 
Bureau for Repression of the Slave Trade, 1895, equal expenses; Inter- 
- national Court for the Peaceful Settlement of Disputes, 1899 and 1907, 
voluntary expense units; Hague Permanent Bureau, 1899 and 1907, 
voluntary expense units; International Institute of Agriculture, 1905, 
voluntary expense units, colonies being separate contracting parties; 
Pan-American Literary and Artistic Property Bureau, 1906, expense 
units based on size, the proportions being fixed according to population; 
Court of Arbitral Justice (Chinese proposal), 1907, court representation 
‘pased on voluntary expense units; International Sanitary Office, 1907, 
voluntary expense units; International Sanitary Supervisory Board, 
1907, expense units based on quota paid to account of. International 
Office. 

About the only evident conclusion from this presentation is that 
neither law nor custom has been followed, or can be deduced; and, in 
fact, the foregoing enalysis, as well as the whole investigation, has been 
premised only on the hope of finding a tendency in practice, which this 
study may assist in hardening into a recognized system. 

The facts as just given, however, show nothing so much as a disposi- 
tion to meet any specific necessity by the application of any scheme that 
would, at the moment, secure the sanction of these concerned. 

Thus it is seen that the dual arrangement of combining voting power 
and expense contribution can be traced back to 1864, that it appeared . 
at intervals and was made the key to the Brazilian proj ject for the Court 
of Arbitral Justice in 1907. 

The voting-Lowe- basis, like the expense-quota a necessary foundation 
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for representation, naturally shows persistence, was traced back to 
1826; and as the equality of states has been the undisputed theory un- 
til very recently, it would undoubtedly be found, in the form of one 
state one vote, in any earlier gatLerings. 

It is interesting to note that the first attempt found to base expense 
on an equitable rather than an equal basis was the régime of the river 
Scheldt in 1839, when the idea of she concert of Europe had taken some 
shape, and when the concert itself had been tackling the problem of 
_ neutralizing Belgium. The previous arrangement of a commission to 
control traffic on the Rhine, in 1&14,—probably not altogether because 
it presented a simpler case,—settled the expense question by equal divi- 
sion, and the plan has been continued. 

There remains the attempt to solve the problem of finding a master 
system for basis of representatior in international organizations. The 
very large question of politics that must be encountered by any body 
having to deal with the matter is not to be considered at all, for it in- 
volves above everything else the ‘dignity of a state, which may or not- 
feel affronted at an effort to place it exactly where it should be among 
its contemporaries. Only in the matter of expense do the states seem 
willing to derogate from their righ; of equality. In these cases, where it: 
costs money to exert the prerogacive of equality, they apparently are 
quite satisfied to vote according tc their voluntary contributions. 

A distinction must be clearly appreciated in the following discussion 
between the different types of -nternational organizations, because, 
while everything that is said here, 2ims to have a bearing upon the prob- 
lem of representation as it arose at The Hague in 1907 and as it will 
arise later, the condition of accepting a secondary rating in an adminis- 
trative bureau is absolutely dissimilar from assent to the same rating 
in'a diplomatic conference, and tke question of whether the practice of 
a judicial organization should be assimilated to the practice in confer- 
ence is, for the purposes of such a study, an open one. I have viewed the 
official types of organization as a whole, but have tried always to keep 
their character and the significanze of their statutory schemes clearly 
indicated. 

Most significant as a practical policy, perhaps, is the gradual entrance 
of the colonies into the international administrative organs on a par 
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with the sovereign state, although the latter does not in any funda- 
mental sense forego its authority. From the point of view of represent- 
' ation, this admissicn of the subordinate divisions of a state to a full 
voice means that a state overcomes the equality principle and, for the 
reason that the colony’s interest is likely to be identical with that of the 
mother country, the parent state is enabled to secure a power corre- 
sponding in some degree to its size and importance. This is the only 
practical trend which is deeply-rooted and which seems practicable of 
easy development along the line of admitting the dependencies of one 
state as parties to international agreements, and thereby, without violat- 
ing the ancient principle of sovereign equality, giving the state whose 
sovereignty has virtually been peddled out to many subordinate parts 
a total voice and a total power in some degree commensurate both with 
its actual importanze as a Power and with its economic and diplomatic 
stake in world affairs. 

Eight official international organizations, all of which are ddminis 
trative or technical rather than diplomatic in character, admit non- 
sovereign political entities to their membership. The status of a state’s 
possessions, colonies, dependencies or other non-sovereign territories 
in these varies considerably, and it is well to examine how it happens 
that they are admitted to such bodies, the extent of their freedom from 
their sovereigns’ dictation, and to indicate as clearly as possible what 
benefits have resulted from their membership in these organizations. 

The organizatiors taking cognizance of non-sovereign members are 
the International Institute of Agriculture (1905), International Sanitary 
Office (1907), and the Bureaus of Publication of Customs Tariffs (1890), 
Weights and Measures (1875), Postal Union (1869), Telegraphic Union 
(1868) and the Radiotelegraphic Union (1906); and the International 
Conference on Expositions (1912). 

The Radiotelegraphic Union not only admits colonies as supporters 
of its bureau, but at the third conference in 1912 they were entitled 
to send representatives, in accordance with the following provisions: 


- Art. 12. [Convention]. * * * If a government adheres to the con- 
vention for its colonies, possessions or protectorates, subsequent con- 
ferences may determine that the whole or a part of these colonies, pos- 
sessions or protectcrates is to be regarded as forming a country for the 
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purposes of the foregoing aah [which reads: “In the deliberations, 
each country shall have one vote only ”]. But the number of votes 
which one government, including its colonies, possessions or protec- 


‘torates, May exercise can not exceed six. 


Art. 1. [Final Protocol]. The high contracting parties agree that at 
the next conference the number of votes which each country shall have 
shall have been determined at the outset of the deliberations, so that 


_ the colonies, possessions or proteccorates admitted to the enjoyment of 


votes may be able to exercise their right of voting throughout all the 
proceedings of that conference. 


These articles‘were decided on az the second conference in 1906, when 
the question of representation arose first at the fourth session, October 6, 
1906, Art. 15 of the German project being under discussion, and, after 
an. extended argument started by the British delegate,.the principle of 
colonial, or non-sovereign, representation was admitted. The discus- 
sion continued at the fifth session, October 8 and at the seventh session, 
October 25, when the first reading of the revised article embodying the 
idea was passed. It received its sezond, or final, reading at the eleventh 


` session, November 1, and passed the comité de rédaction without any 


difficulty. The article as finally accepted became Art. 12 of the conven- 


tion, certain proposals in the forna of amendments being incorporated 
into Art. 1 of the protocole final. 

The convention enrolls among its adherents the following, the Roman 
numerals referring to the bureau classes *° elected: 

Germany, I; Germany, for its protectorates; United States, I; EN 
tina, I; Austel: I; Austria, I; Balgium, III; Brazil, VI; Bulgaria, V; 
Chile, III; Cape Colony, Natal ard Transvaal, joint, I; Denmark, IV; 
Spain, II; France, I; Great Britain, I; Great Britain for Canada, Aus-. 
tralia, Cape Colony, Natal, Transvaal, British India and its other colo- 
nies and protectorates except Newfoundland and Orange River; Greece,—; 
Hungary, I; British India, I; Italy, I; Japan, I; Mexico, IV; Monaco, VI; 
Norway, III; New Zealand, IV; Netherlands, III; Persia,—; Portugal, 
VI; Roumania, IIT; Russia, I; Sweden, III; Turkey, I; Uruguay, IV. 

The countries listed, although several were not represented at the 
sessions of the conference, assented to the convention within the stipu- 

14 SUPPLEMENT, 8:330, Foreign Relations, 1906, 1519, and Annuaire de la Vie 


internationale, 1908-1909, 275. 
15 Rapport de Gestion, 1909, 2. 
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lated period and thus became ratifying Powers. In addition,’ France 
adhered. for all her colonies; Great Britain for the new South African 
Union; the Netherlands for the Dutch Indies and Curagao,- Austria- 
Hungary for Bosnia and Herzegovina; Belgium for the Kongo; Japan 
. for Korea, Formosa, Kwangtung and Sakhalin; Spain for Guinea; and 

Egypt, Morocco, San Marino, Siam, and Zanzibar in their own right. 

As a result of experience ïn the use of radiotelegraphy at sea, it was 
found desirable to revise the work of the 1906 conference at a series of 
meetings held at London June 4—July 5, 1912. The question of colonial 
representation had been in a measure left open for the decision of this 
second conference by the provisions of Art. 12 of the 1906 convention 
_and the first article of the final protocol, the last paragraph of which 
reads: 


So far as the next conference is concerned, proposals for the admission 
of new votes in favor of colonies, possessions, or protectorates which 
may have adhered to the convention shall be addressed to the interna- 
tional bureau six months at least before the date of meeting of that 
conference. i 


Germany, Belgium, France, Great Britain, Japan, the Netherlands 
and Portugal had complied with this provision and their claims to votes 
for their colonies were accepted on presentation. Italy, the United 
States and Russia presented claims to multiple representation, the first 
two presenting the fact that as they had ratified the convention within 
less than six months of the beginning of the London Conference, it bad 
been impossible for them to comply with the provision relative to délai. 
The conference rejected this claim. Since, however, the procedure had 
been adopted in the first place as a transitory scheme, the conference 
decided to follow the practice of other unions and to write into the con- 
vention a statement naming the non-sovereign entities which were en- 
titled to vote. This list was incorporated into Art. 12 and is as follows: 


The following shall be considered as forming a single country for the 
` application of the present article: 

German East Africa; German Southwest Africa; Kamerun; Togo 
Land; German Protectorates in the Pacific; Alaska, Hawaii and the 
other American possessions in Polynesia; the Philippine Islands; Porto 


185 JOURNAL, 482; 6 ihid, 216, 739, 990; 7 ibid, 612. 
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Rico and the American possessions in the Antilles; the Panama Canal . 
Zone; the Belgian Kongo; the Spanish Colony of the Gulf of Guinea; 
French East Africa; French Equatorial Africa; Indo-China; ; Madagascar: 
Tunis; the Union of South Africa; the Australian Federation; Canada; 
British India; New Zealand; Eritrea; Italian Somaliland; Chosen, For- 
mosa, J apanese Sakhalin and the leased territory of Kwantung; the 
Dutch Indies; the Colony əf Curaçao; Portuguese West Africa; Portu- 
guese East Africa and the Portuguese possessions in Asia; Russian 
.Central Asia (littoral of the Caspian Sea); Bokhara; Khiva; Western 
Siberia (littoral of the Arctic Ocean); Eastern Siberia (littoral of the 
Pacific Ocean). ° 


. It is interesting to note in this connection that Gauan, France, 
Great Britain, the United States and Russia each has five colonial votes, 
bringing the métropole’s representation up to the limit of six. Great - 
Britain’s relations with her self-governing colonies fixed her multiple 
representation, and it may be surmised that the other four Powers sought 
to gain equality of voting strength with her. The non-sovereign partici- 
pants in the next confererce will number 34, whereas the number of 
metropolitan contractants in 1912 was 26 only. Eleven métropoles 
out of these 26 are granted multiple representation. 

Another change effected was the transference to Art. 16 of a eek 
from the former final protocol which reads: 

The adherence to the convention by the government of a country 
having colonies, possessions or protectorates shall not carry with it the 
adherence of its colonies, possessions or protectorates unless a declara- 
tion to that effect is made by such government. Such colonies, posses- 
sions and protectorates, as a whole or each of them, separately, may form 


the subject of a separate adherence or a separate denunciation within 
the provisions of the present article and of Article 22.” 


_ Probably the next most significant instance of the admission of col- 
onies,—or as I think is the better description, non-sovereign countries,—~ 

into an international organization is found in the International Conven- 
tion concerning Expositions signed at Berlin October 26, 1912. The 


1 La Vie internationale, II, 293-306, passim, and 7 SUPPLEMENT, 229. Signatories 
and adherents to the 1912 convention are noted in 7 Journat, 869. See also S. Doc., 
63d .Cong., ist,Sess. Bosnia-Herzegovina, Kongo, Egypt, French West Africa, French 
Equatorial Africa, Indo-China, Madagascar, Tunis, the Union of South Africa, the 
Australian Federation, Canada, British India, New Zealand, Morocco, the Dutch 
Indies and Curacao were sepsrately represented, the other non-sovereigns being 
represented by delegations jointly with their métropoles. 
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multiplicity of expositions, frequent failures of them in the last decade 
or so and the almost inevitable conflict in dates that arises without con- 
certed action are problems which have long been in the minds of their | 
promoters. In public administration the tangible result of the diffi- 
culties was the calling of a conference to regulate the practice and na- ' 
tional support of these undertakings. The procès-verbaux of the proceed- 
ings are not yet available, but it is notable that, though no union to 
exert the control which was agreed upon resulted, the convention con- 
‘sistently employs the word pays rather than Etat in referring to the eon- 
tracting parties. Moreover, it specifically arranges for the adhesion of 
métropoles for their non-sovereign entities. And the final protocol con- 
tains two décidedly interesting articles on this matter, in one of which 
Russia assents to the principle of multiple representation and voting, 
but reserves the right to enter its subsidiary divisions in sufficient num- 
bers to maintain its voting equality with any other Power, an attitude 
first taken a few months before at the Radiotelegraphic Conference at f 
London. The applicable articles of the convention are: 


Article XXX. Contracting countries have the right to accede at 
any time to the present convention on behalf of their colonies, posses- 
sions, dependencies or protectorates, or on behalf of certain among 
them. 

To this end they may make a ET declaration by which all their 
colonies, possessions, dependencies and protectorates ate included in the 
accession, May name expressly those which are included therein, or 
indicate those which are excluded therefrom. 

This declaration is notified through the diplomatic channel to the 
German Imperial Government and by it to all the others. s. 

The contracting countries at any time and under the same conditions 
‘may denounce the convention on behalf of their colonies, possessions, 
dependencies and protectorates, for all together or for each one of them 
. separately. 

This denunciation is notified through the diplomatic channel to the 
German Imperial Government three years In advance. 

Article XX XI. Each contracting country preserves the liberty of 
organizing participation In any exposition which takes place in its 
colonies, possessions, depéndencies, and protectorates, whether. or not 
conforming to the provisions of the present convention. . 

When a contracting country has made use of the right of a accession, 
provided by Article XXX for one of its colonies, possessions, depend- 
encies, or for one of its protectorates, the government of this colony, 
‘possession, dependency or this protectorate preserves the liberty of. 


102 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


organizing participation in any 2xposition which takes place i in this 
contracting country or in its other colonies, possessions, dependencies, 
and protectorates, whether or not conforming to the provisions of the 
present convention. 

In cases of participation contemplated by the preceding paragraph; 

the other contracting countries which may be invited to the said exposi- 
` tions preserve on their part every -iberty of giving their adhesion thereto 
and of organizing participation therein under the same conditions. 
' But it remains understood that expositions mentioned in the present 
article which may be organized in the territory of the contracting coun- 
try itself remain controlled by the provisions of the present convention, 
if they admit foreign participatior. 


The protocol says: 

I. The convention (Article XXX) foresees the adhesion of colonies, 
possessions, dependencies, and frotectorates, without regulating the 
question of right of voting of these territories in later conferences. 

The high contracting parties are agreed in deciding that this question 
will remain pending and that in the case of such an adhesion it must be 
regulated through the diplomatic «channel before the next conference. 

Ij. Act is taken of the following declarations: - 

1. The Russian delegation is of she opmion that it would be preferable 
for each country in lster conferences to dispose of only one vote; how- 
ever, in case of the application of Article I of the present protocol, the 
Russian Government reserves the right of asking for its protectorates 
and possessions the maximum of votes conceded to any other Power; 

2. The delegation of Denmark in signing the convention declares 
nevertheless that its signature does not relate to Iceland and the Feroe 
Island. 

3. The British Government reserves the right of adhering for the 
Island of Cyprus. 


These clear-cut conventional provisions providing for colonial repre- 
sentation in conferences seem to be significant of advancing practice, 
even if the gatherings were made up largely of technical delegates and 
the subjects under consideration were scientific rather than diplomatic - 
in character. Six other technical conferences have admitted non- 
sovereigns, the Rome conference on telegraphy in 1871 apparently 
having led the way by admitting not only colonial administrations but 
also private companies to membership. The Postal Union followed in 
1874 respecting colonies, and the organization for the. Publication of 
Customs Tariffs accepted them as contracting entities in 1888,18 when, 


The conference in that year was a preliminary one, and perhaps for that reason 
. colonial participation in it was significant. _ 
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at the conference of Brussels, New Zealand, Queenstown and Victoria 
took part in addition to their sovereign, Great Britain. Again in 1890 
Great Britain was represented not only by her own delegates but also 
by those of Canada, British India, Australia, Cape of Good Hope, 
Natal, Newfoundland and New South Wales. At the International 
Sanitary conference of Paris in 1903 Egypt was represented, although the 
fact that she is nexi door to independent, in theory, and is bound by 
special sanitary rules, makes her appearance less remarkable. 

The two conference series considered may be defined as semi-diplo- 
matic at the very least. The other six international organs are more 
clearly technical, but of them only the Universal Postal Union is ab- 
solutely so. It is not the governments themselves but their postal ad- 
ministraticns which constitute it, as is instanced in the case of the United 
States by the fact that the Postmaster General accredits to its confer- 
ences. Adequately to discuss non-sovereign membership in those or- 
ganizations * is too great a task zor the present purpose, but the follow- . 
ing summery will stow their status: 

UNIVERSAL POSTAL BUREAU. The general convention of Rome says: 


Art. 27. The following, for the application of Articles 22 (Bureau 
maintenance), 25 and 26 (conferences and intercommunication between 
members), are considered as forming a single country or a single ad- 
ministration: 1. The German protectorates in Africa; 2. The German 
protectorates in Asia and Australasia; 3. The Empire of British India; 
4. The Dceminion o? Canada; 5. The Commonwealth of Australia with 
British New Guinea; 6. All the British colonies and protectorates in 
South Africa; 7. All the other British colonies together; 8. All the in- 
sular possessions of the United States of America, comprising specifically 
the Hawacian Islands, the Philippine Islands and the islands of. Porto 
Rico and Guam; 9. All tke Danish colonies; 10. All the Spanish colonies; 
11. Algeria; 12. The French colonies and protectorates in Indo-China; 
13. All the other French colonies; 14. All the Italian colonies; 15. All 
the Dutch colonies; 16. The Portuguese colonies in Africa; 17. All the 
other Portuguese colonies. 


19 See “Non-Sovereign Representation in Public International Organs” by Denys 
P. Myers, Deuxième Congrés mondial des Associations internationales, 753-802. 

2 Forty separate colonies or combinations of colonies are members of the Uni- 
versal Postel Union, according to the last available annual report. This would in- 
dicate considerable chenge in the list, though another and probable explanation is 
furnished by Art. 18 of the réglement which provides for dependencies which are 
considered gs forming part of their métropoles. l 
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Art. 18 of the convention says: “Each country has one vote” in the 
triennial congress. Presumably the choice of the word country (pays) 
instead of state (état) in this connection is deliberate. 

UNIVERSAL TELEGRAPHIC BUREAU. Australia, South African Union 
and British India, each, class 1, 25 units; Dutch Indies, class 3, 15 units; 
Egypt, French Indo-China, Morocco, and New Zealand, each, class 4, 
10 units; Bosnia-~-Herzegovina, Madagascar, Portuguese colonies, Sene- 
gal and Tunisia, each, class 5, 5 units; Belgian Kongo, Ceylon, Crete, 
Eritrea, Iceland, New Caledonia, class 6, 3 units. 

Art. 16 of the convention says: “In the deliberations (of the con- 
ference), each administration has the right to one vote, under reserve, 
if it acts for different administrations of the same government, that the 
request has been made by the diplomatic channel of the government of 
the country where the conference is to assemble, before the date fixed 
for its opening, and that each of them has a special and separate repre- 
_ sentation.” m 

WEIGHTS AND MEASURES. In this union Austria and Hungary are 
separately represented, as were Sweden and Norway before tkeir formal 
separation. British India and Tunisia participate in the conferences, 
in-which Baron von Wrede was an honorary member in 1883 and Prof. A. . 
A. Michelson of Chicago m 1905. It is also customary to issue invita- 
tions to the conferences in the case of experts designated by their fitness 
to advise. 

. As to the bureau of the union, Art. 20 of the regulations says in part: 


If a state which has adhered to the convention declares its desire to 
extend the benefit to one or more of its colonies which are not autono- 
mous, the figure of the population of the said colonies will be added to 
that of the state for the calculation of the sealé of contributions. 

When an autonomous colony desires to adhere to the convention, it 
will be considered, so far as concerns its entry into this convention, 
following the decision of the mother country, either as a dependent 
thereof or as a contracting state. 1 


INTERNATIONAL INSTITUTE OF AGRICULTURE. At the Rome confer- 
ence in 1905 which resulted in the formation of this organization, Egypt 
was represented by its own delegate, while an Italian delegate repre- 


21 Annuaire de la Vie internationale, 1908-1909, 320. 
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sented Ethiopia, an actually sovereign state. Art. 10 of the constituent 
convention says: 

“Colonies may, et the request of the nations to which they belong, 
. be admitted to form part of the Institute on the same condition as in- 
dependent nations.” Art. 3 says: ‘The general assembly of the Institute 
shall be composed of the representatives of the adhering governments.” 

Australia, Canada, British India, New Zealand, Mauritius, the South 
African Union, Tunisia, Algeria, Eritrea and Italian Somaliland are the 
10 non-sovereign territories now adhering to the work of the Institute, 
their position in it depending upon the quotas paid, which determine 
rank for classifying all members of the Institute and the number of the 
votes of each. It may be predicted that colonial representation will 
rapidly increase in this public union. . 

BUREAU FOR PUBLICATION OF CUSTOM TARIFFS. The basis of repre- 
sentation in this organization from its beginning has been the possession 
of a tariff, not political condition. As early as 1890, two years after 
the proposal of the unicn was made, 72 “countries or colonies” had 
adhered in principle. Publicaticn of tariffs began on January 1, 1891, 
and on January 1, 1911, twenty years later, the bulletin of the union 
had published the tariffs of 158 separate political divisions-of the world. 
How extensively it deals with non-sovereigns can be recognized from the 
fact that there are somethimg like fifty sovereign states in existence. 

INTERNATIONAL SANITARY CONFERENCE. At the fourth conference in 
1874, Egypt, whose affairs were discussed, was represented. At the 
ninth conference in 1894 British India participated in its own right and 
a British- declaration ?? excepted Canada, Newfoundland, the Cape of 
Good Hope, Natal, New South Wales, Victoria, Queensland, Tasmania, 
‘South Australia, Western Australia and New Zealand from the provisions 
of the convention unless “in their name, a notification to that effect 
shall have been addressed by Her Britannic Majesty’s representative at 
Paris to the French minister of foreign affairs.” 2° Great Britain as 


22 British Treaty Series, No. 8, 1899, page 41. 
23 This is, to my knowledge, the first instance of such differentiation in respect to: 
an international convertion. Separate colonial adherences to British, French, Ger- 
man and American bipartite treaties are now customary and are very numerous in 
‘the case of multipartite conventions. This custom gives color to the argument ad- 
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the métropole later notified the application of the convention to Cape 
Colony, Newfoundland, West Australia, Jamaica, the Windward Islands, 
Saint Helena and the Gold Coast. At the tenth conference in 1897 
Egypt and the principality of Bulgaria were represented, but their. 
delegates were not recorded in the alphabetic list of participants, being 
noted at the end of the general list.24 At the eleventh conference in 
1903 no non-sovereign countries participated. 

This is the extent of the admission of colonies into international affairs, 
and in this connection it is interesting to note the contents of a British 
Parliamentary Paper (Cc. 129, 1910) which was summarized in the 
London Times (Weekly Edition), June 3, 1910, page 410, with editorial 
in the same number. The correspondence reported a letter of June 28, 
1895, by the Marquess of Ripon, Secretary of State for Foreign Affairs, 
in which he said: 


A foreign Power can only be approached through Her Majesty’s 
representative, and any agreement entered into with it, affecting any 
part of Her Majesty’ s dominion, is an agreement between her Majesty 
and the sovereign of the foreign state, and it is to Her Majesty’s Govern- 
ae that the foreign state would apply in case of any question arising 
under it. 

To give the colonies the power of negotiating treaties for themselves 
without reference to Her Majesty’s Government would be to give them 
an international status as separate and sovereign states, and would be 
equivalent to breaking up the Empire into a number of independent 
states, a result which Her Majesty’s Government are satisfied would 
be injurious equally to the colonies and to the mother country, and 
would be desired. by neither. 


Commenting on this letter in a despatch to the chargé d'affaires at 
Paris on July 4, 1907, Sir Edward Grey said: 


I do not, however, think it necessary to adhere in the present case 
(negotiation of a Franco-Canadian commercial agreement) to the strict 
letter of this regulation, the object of which was to secure that negotia- 
tions should not be entered into and carried through by a colony un- 
known to and independent: of His Majesty’s Government. 

The selection of the negotiator is principally a matter of convenience, 


vanced here that multiple representation is likely to hinge on giving non-sovereign 
entities separate representation. 

24 It may be recalled that the same distinction was made in the official reports of 
the First Hague Conference in the case of Bulgaria. 
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and, in the present circumstances, it will obviously be more practical that 
the negotiations should be left to Sir W. Laurier and to the Canadian 
Minister of Finance, who will doubtless keep. you informed of their 
progress. 

If the negotiations are brought to a andada at Paris, you should 
sign the agreement jointly with the Canadian negotiator, who would be 
given full powers for the purpose. 

The Times adds: “In a subsequent despatch the British Ambassador. - 
was authorized to agree, without. any reference to the Secretary of 
State, to any verbal alterations in the text of the convention which the 
Caradian delegates might desire to make or accept.” Here is a clear 
indication of a non-sovereign autonomy practically complete even con- 
cerning the negotiation of a treaty, and, as has just been shown, the 
colcnial representation and independent voting power is already a 
reality in respect to administrative affairs. In the hght of these prac- 
tices, it is not unreasonable to expect an application for the admission 
of colonies into the diplomatic conferences of the future, not merely 
those dealing with technical negotiations, but also those deciding on 
legel questions. | 

The self-governing parts of the British Empire have held an Imperial 
Conference in which the colonies discussed and negotiated as equals of 
the mother country, and since they have begun establishing their own 
armies and navies according to their specific needs, rather than as ad- 
juncts of the British forces, the argument that they would be as much 
concerned with the legal problems of a Court of Arbitral Justice or an 
Intzrnational Prize Court as any independent state would be a difficult 
one to rebut, being both new as an attack on the absolute equality theory 
anc. entirely logical in principle. Here is not the place to go farther 
into this important question. It is sufficient to state what is evidently a 
tendency and to hint that, in view of the past, the admission of colonial 
diplomatic delegates, probably with rank as ministers plenipotentiary 
in distinction from the ambassadors ad hoc of the mother country, is 
not at all an unlikely development of the future. In such a case, grant- 
ing them a separate vote could ve refused only with the greatest prac- 
ticel difficulty. 

The subject is worthy of much closer study and oe analysis than 
the writer’s ability permits him to give it, but to him the fact seems 
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patent that the necessity for representation in international organiza- 
tions has brought forward what is practically a new voice in international 
relations, the non-sovereign territory. And this fact, applied to the ` 
practical matter of juridic equality, seems to warrant certain ecnclusions 
which are likely to have an important bearing upon the development of 
representation in conferences. Descriptively phrased these conclusions 
are: p 

1. Short of diplomatic participation and so long as it is definitely 
understood that the basis or object of the organization is administrative 
rather than diplomatic, there seems to be no inclination to exclude non- 
sovereigns from international organs. The test in this connection seems 
to be that the non-sovereign shall possess a distinct administrative de- 
partment properly coming within the scope of the organ. 

2. Self-governing non-sovereigns, which, in the British Empire, have 
practically assumed independent status except for a common bond of 
imperial interest, are showing a disposition to participate in international 
organs in-a more definite manner than by the present theoretical repre- 
sentation through the diplemats of the actual sovereign. For the pres- 
ent, this tendency is satisfied by means of consultation and Ciscussion 
of policy around what may be termed the family table of the sovereign. 
Self-governing non-sovereigns, however, are likely to have interests 
very diverse from the sovereign, and it is a grave question whether 
these interests can be successfully espoused through the envoys of the 
latter, especially when the actual political bond in all other respects is so 
tenuous. The problem of the admission of self-governing non-sovereigns 
-is almost sure to come before international diplomatic conferences 
in the future, because of a presumptive desire of the sovereign to exert 
a voting power more in accordance with its actual importance than can 
be granted under the present system, and also to avoid the unsatisfac- 
tory necessity of representing, at second hand, the interests of consider- 
able territories which practically control their own affairs. 

Denys P. Myers. 
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EDITORIAL COMMENT . 
THE BISHTH ANNUAL MEETING OF THE SOCIETY 


The Highth Annual Meeting of the Society will be held this year as 
usual during the last week of April. 

The Committee on the Eighth Annual Meeting has decided to divide 
the sessions into three groups for the separate consideration of three 
different subjects which the Committee has deemed it advisable that 
the Society should consider. 

In the first place, the prominence given by recent events to the Mon- 
roe Doctrine and its application, led the Committee to decide that a 
thorough discussion of the Monroe Doctrine in all its phases by com- 
petent and impartial sp2akers would be a useful piece of work for the 
Society to undertake. It is expected that the subject will be subdivided 
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into topics which will allow separate treatment of the history of the 
inception of the doctrine, of its history during certain periods of time, 
and of examples of its practical application. It is also expected that 
other topics will include misconceptions and misapplications of the 
_ doctrine, and the attitude of other governments toward it. The topics 
and speakers have not yet been arranged by the Committee, but as 
soon as they are arranged tentative programs will be sent to the mem- 
bers of the Society. 

Secondly, the Committee decided to accede to a request of the Car- 
negie Endowment for International Peace, made through the Director 
of its Division of International Law, that the Society place upon the 
program of its Eighth Annual Meeting the subject of the teaching of 
international law in American institutions of learning. It appears that 
the Endowment is working upon a “plan for the propagation, develop- 
ment, maintenance and increase of sound, progressive and fruitful ideas 
on the subject of arbitration and international law and history as con- 
nected with arbitration.” The Endowment desires the Society to co- 
operate in carrying out this plan by placing the above mentioned sub- 
ject on the program of its next annual meeting and inviting the teachers: 
of international law and the deans of all law schools in which interna- 
tional law is not now taught to attend the meeting and participate in 
the discussions, the travelling expenses of such instructors to be paid 
by the Endowment.. A list of seven specific questions wkich the con- 
ference of teachers will be asked to consider is included in the communi- 
cation from the Endowment. These questions will be printed in the 
tentative program. The Endowment also requested permission from - 
the Society to circulate at the Endowment’s expense among the educa- 
tional institutions of the country the Proceedings of the next annual 
meeting containing the i and conclusions on the questions 
referred to. 

The third subject to be T at the meeting will be the report 
of the Committee on Codification, which the Committee on the Annual 
Meeting understands the Committee on Codification is now ready to 
make. 

It is expected that this program will make it necessary to add a day to 
the length of the meeting, so that instead of opening on Thursday night 
as heretofore, the meeting will begin on Wednesday night, April 22nd, 
at 8 o'clock, continue throughout Thursday, Friday, and Saturday 
morning and end with a banquet on Saturday evening April 25th. 
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The three evening sessions will be devoted to the consideration of 
the Monroe Doctrine, the morning and afternoon sessions of Thursday 
and Friday will bə taken up with the consideration of the subject of 
the teaching cf insernational law in American institutions of learning, 
and the szssion of Saturday morning will be devoted to the report of 
the Committe2 on Codification and to the business of the Society. ae 
meeting will ba held this year at the New Willard Hotel. 

All members who can possibly do so are urged to attend the staal 
meeting. The subjects should interest every international lawyer and 
every teacher and student of international law. They will be presented 
by men of authority and ability, and all members who desire to discuss 
the questions will be at liberty to do so after the formal papers are read. 
The printed proceedings for this year should form one of the most valu- 
able publications of the Society. In addition, the annual banquet is 
alvays a most enjoyable ending to the meeting. It is expected that the 
annual benquet will be up to the high standard already set for the ex- 
cellence and prominence of the speakers. 


MR. BACON’S MISSION TO LATIN AMERICA 


Last fall the Honorable Robert Bacon, formerly Secretary of State 
and Ambassador to France, undertook a journey to South America 
on a missioit “or the Carnegie Endowment for International Peace, “to 
secure the interesi and sympathy of the leaders of opinion in the prin- 
cipal Latin American Republics, in the various enterprises for the ad- 
vancement of international peace which the Endowment is seeking to 
promote; and by means of personal intercourse and explanation to bring 
about practical coöperation” in these undertakings. With the excep- 
tion of Mr. Root’s official visit, as Secretary of State in 1906, no journey 
by a citizen of the United States has done quite so much to encourage 
and stimulate the development of cordial and helpful international rela- 
tions between the republics of. North and South America, as this memo- 
rable trip of Mr. Bacon. He visited Brazil, Argentina, Uruguay, Chile 
ard Peru, being prevented by difficulties in arranging steamship and 
railroad connections from visiting the other countries as planned in his 
itmerary. In each country visited, Mr. Bacon was received with the 
utmost cordiality by the government, and officially entertained. The 
diplomatic representatives of the United States did everything in- their 
power tc render his stay m the capital cities effective of results; and 
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‘prominent citizens representing all elements of the business, profes- 
sional and social life vied with each other in imparting to his mission 
the dignity and significance which its importance bespoke. The Uni- 
versity of Santiago gave him.an honorary degree, as did also the Uni- 
versity of Lima; and various scientific and legal ‘societies elected him 
to honorary membership. His mission was everywhere welcomed 
sympathetically in the newspaper press, which fully reported his public 
addresses. The success of his mission was greatly promoted by his - 
ability to address his audiences 1 in the Spanish, Portuguese and French 
languages. 

Mr. Bacon’s more important addresses were deiere: in Rio de 
Janeiro, under the auspices of the Brazilian Academy, the Institute of 
the Order of Advocates, and also at the American Embassy; in Monte- 
video at the Ataneo, under the auspices of the University; in Buenos 
Aires, before the Faculty of Law of the University; in Santiago, at the 
University of Chile; and in Lima, at the University of San Marcos and 
before the Colegio de Abogados. 

In each of these addresses and'in his numerous A with the 
government officials, with educators and distinguished citizens, Mr. 
Bacon directed attention tc certain of the specific plans of the Endow- 
ment, one of the most important of these being the formation -of na- 
tional societies to be affiliated with the American Institute of Interna- 
tional Law. In each country visited, committees were at once appointed 
‘to organize such societies, and in several of them-the organization has 
already been effected. This feature of Mr. Bacon’s work is of. especial 
interest to the readers of this JOURNAL; and we may safely predict that 
as @ result of it this promising institution will soon become an actual — 
reality, establishing a new point of contact and a new bond of sympathy. 
“between the jurists and the statesmen of the northern and southern 
hemispheres. Both political circumstances and geographic situation 
have created new and special conditions, making possible understand-- ‘ 
‘ings which, while not inconsistent with or antagonistic to the principles 
of European international law, permit agreements upon matters re- 
garding which the rest of the world cannot yet agree. A distinguished 
‘professor of law at Padua stated the case concisely and completely, 
when he said that “the probable coöperation of two autonomous in- 
stitutes is preferable to the practically taporsible collaboration between 
dissimilar elements of the same association.” 

Mr. Bacon suggested the active participation of the several. govern- 
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ments-in the proposed Academy of International Law at The Hague, ° 
and we may anticipate the cordial acceptance by each of the formal 
invitation to this end. His suggestion that the Latin American states 
appaint committees for the consideration of contributions to the pro- 
gram of the Third Hague Conference and the intercommunication of 
such committees among all the American countries, excited unusual — 
interest, especially in Brazil, where it is expected that steps to this end 
will be taken at once. He was also most fortunate in his appeal for the 
organization of national branches of the Society for International Con- 
ciliation, to be affiliated with those in Paris and-New York. In four of 
the countries visited competent and energetic organizing secretaries 
have already been éppointed and are at work. While the South Amer- 
icans have not taken kindly to peace societies, of the ordinary pacifist 
kind, they quickly respond to the principle upon which the Conciliation 
was founded, which looks to the friendly adjustment of mternational- 
quazrels through arbitration and other similar methods. 

Mr. Bacon discussed fully the plans of the Endowment for the ex- 
change of visits of representative men between the two continents, and 
also the proposed exchange of professors and students. Each of these . 
projects met with sympathetic response, and Mr. Bacon reports that 
the time is already ripe for the inauguration of the exchange of pro- 
fessors. One difficulty presents itself in the limited number of Latin 
Americans whe have a speaking knowledge of English, and on the other 
hand the equally limited number of North Americans who are familiar 
with Spanish. This difficulty in the way of closer intercourse between 
the two continents we are at length beginning to realize; it is a great 
mission of our higher educational institutions to gradually over- 
come it. - > l 

Is thus appzars that Mr. Bacon’s mission to South America wa 
most successful, in the sense that it is to bear immediate fruit. It was 
apparent to his hcsts that he came with no selfish purposes,—not to 
seek concessions, not to solicit business advantages, but upon an errand 
‘purely altruistic in the highest significance of the word.. He carried a 
message of friendship and codperation in a work which is not for thé 
benefit of one country, but of all the Americas and all the world. He 
sowed the seeds of a new and finer international relationship, and the 
results of his trip can hardly fail to be the establishment of intellectual 
currents of sympathy, leading to a higher and nobler civilization. 
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PEACE THROUGH THE DEVELOPMENT OF INTERNATIONAL LAW 


In opening the Twentiezh World Peace Conference at The Hague on 
August 20, 1913, the eminent Dutch professor and publicist, Dr. de 
Louter, delivered a remarkable address, in which he criticized the at- 
tempt of many peace-loving people to bring about peace by revolution 
instead of by the slow, inconspicuous, but sure method of the evolution 
of law. 

“Neither the abrogation of war,” he said, “by official decree, nor the 
establishment of a supranational state, nor a change In government or 
in any social organization, can smooth the path to peace and put an end 
to the fighting instinct. There is but one way to accomplish this; it may 
be troublous, but it is sure; it is the way of right; not of a theoretical 
and imaginary right, but positive and real. A peace which does not 
‘spring from that which is right, which does not have right as its basis 
and guarantee, is worthless; it is worthy neither of your sympathies nor 
your efforts. It rests on a fragile and unstable basis; it depends on pre- 
carious eventualities, and is threatened with destruction at any moment. 
It sacrifices matters of primary importance to conditions of only second- 
ary importance, whose moral value is of no account except as it is the 
fruition of the reign of right. 

“There are those, however, who will ae what is that right whose 
praises you sing,’ and declare that ‘those who favor a World State are 
aiming at that very result.’ In my opinion, ladies and gentlemen, right 
is first of all identical with the respect due to the existence of the present 
nations, with the convicticn that they are living organisms, the fruits 
of nature and history; and in the second place, right means the unre- 
served recognition of the international bonds into which these nations 
enter in full liberty. Scarcely felt in the beginning, these relations in- 
crease constantly and assume different aspects. Just now they have 
reached a range and importance that are really wonderful. The future 
is full of promise. But,—and this is their important feature,—all these 
relations have their origin in the free action of independent states. The 
scrupulous respect for the juridical equality of the states is the starting 
point of any structure aiming at right between the nations. No depart- 
ure from this principle can be admitted; neither the hegemony of one 
or of several states, nor the absolute submission to any authority what- 
ever. When we do away with the equality or the sovereignty of the 
sates, we strike at the very vitals of international law. Right is but a, 
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irase, and peace a chimera, if these fundamental rights are not con- 
dered inviolable. 

“In consequence, international law can only be Aaveisecd through 
e rational and voluntary action of independent states. These states 
one establish rigkt by means of collective conventions, which enforce 
is right through common agencies and protect it by means of arbitral 
id judicial institutions of an international character. International 
Öperation has established admirable institutions, such as treaties, 
hich, by their tenor and importance, have suggested the idea of laws, 
id have been called treaties that engender international law, and 
metimes are referred to by the misnomer freaty laws; international 
reaus, dealing with administrative duties reaching beyond the na- 
mal frontiers and spreading the benefits of civilization over areas 
cluding several states; arbitration and judicial courts that have already 
wraveled many complications and settled many dangerous disputes. 
“This structure, which rests on deep-laid foundations and is being 
ided to constantly, has made enormous progress. Yet it is purely 
jluntary and will not brook constraint: Being of an ethical origin it 
-cceeds step by step, and continuing its salutary course, it will of neces- 
by instill principles of morality and justice into the minds and into the 
xerts of the peoples and their leaders. Ladies and gentlemen, it is for 
ju and our congresses, representing the cause of pacifism, to accelerate 
is process of infiltration into public opinion. It will be the office of 
e states themselves to glean the fruits of your efforts and to convert 
em into juridical relations and institutions, 

“This marvelous evolution is taking place under our very eyes; it 
itlives temporary disappointments and controls troublesome incidents; 
invades more and more the delicate domain of politics; it represents 
e sympathies of the peoples and the requirements of real life. Such 
‘the true and salutary internationalism, the result of recent progress, 
e hope of the future and the precursor of the fraternity of nations. 
wisfied to be the modest collaborators in this mission of organic process, 
t us move onward: and never retrace a single step; but let us also be 
vient and avoid precipitate action which builds castles in the air!” 

In the course oł his address he adverted to. three movements full of 
ype and promise, and it is pleasing to the American reader to note that 
e three are of American origin and that the distinguished European 
iblicist looks to the western world for leadership in the cause of inter- 
tional peace. 
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‘Let us look westward,” he says, “to the. hemisphere which, in the 
eyes of old Europe, seems the appointed heir to all the blessings of the 
promised land of ages ago. Thers, international wars have about dis- 
appeared; the antagonism of nationalities which, for a long time, sepa- 
rated Central and South America from the great Anglo-Saxon Republic 
in the north, is gradually dying ut because of the birth of an ever- 
increasing sentiment of a continental unity of interests which makes 
closer union possible and creates superb institutions. Allow me to cite 
three great examples of this movernent. | 

“In the first place, young America has shouldered the stupendous 
task of codifying international law. Whilst, for more than a century, 
both in Europe and elsewhere, ths codification fired the ambition of a 
handful of scholars not afraid to compile codes of customary laws, whose 
gaps they bridged with their ind-vidual notions of a'theoretical law, 
Americans have realized that such a method can only beget doubtful 
results, and reached the conclusion that the only way in which to codify: 
. sets of laws is to seek the codperat.on of the real legislators, that is, the 
- states represented by their delegetes. At the Second Pan American 
Conference, which met at Mexico City in 1901, Brazilian initiative led 
to a resolution which became the basis of a definitive treaty, by which 
the Secretary of State of the Uniied States and the Ministers of the 
American Republics accredited tc Washington were requested to ap- 
point a committee of from five to seven jurisconsults for the elaboration 
of two codes of international law, one of private law, the other of public 
law, which were thenceforth to govern the relations between the Amer- 
ican nations. 

“The Third Pan American Conference, held at Rio de Janeiro in 1906, 
modified this project by substituting, in the place of the committee 
formed of a few jurisconsults accredited to Washington, an assembly of 
jurisconsults, delegated one each by all the American countries. It is 
this slightly enlarged assembly, representing, with but few exceptions, 
all the American countries, which met at Rio de Janeiro, June 26, 1912, 
and after continuous labors extending over nearly three weeks, suc- 
ceeded in determining the. bases for a veritable codification which is to 
present in the form of independert conventions, interconnected with 
some unity, not the more or less ingenious philosophic or moral notions 
of irresponsible publicists, but the rules of conduct corresponding to 
reality—that is, to the internationel life of the American nations. To 
accomplish this task, a careful stucy of the needs and real aspirations 
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of -these nations will precede the actual undertaking of the great 
work. 

“Tt is impossible to exaggerate the importance of such an enterprise. 
We cannot fail to realize the difference between individual and arbitrary 
efforts at codification and the admirable accord existing between repre- 
sentative men of an entire continent, codperating with one another for 
the realization of a glorious and truly constructive work. The prepara- 
tions that have beer. made for this work, the discussions that have taken 
_placs and the resolutions that have been adopted, in short, the entire 
process strictly carried out, are the irrefragable proof of a determined 
reso.ution and of high and boundless aspirations. Latin America which, 
through the talent and eloquence of its delegates, somewhat surprised 
European diplomacy at the time of the Second Peace Conference, has 
displayed since then an activity and fecundity both humiliating and 
encouraging to their predecessors. Those whose efforts are devoted to 
the establishment of an era of peace founded upon right cannot but ex- 
press their hearty approval of the vigorous workmen beyond the sea, 
busy in laying the solid foundations for an edifice of law, instead of 
indulging in the ephemeral fantasy of well meant and unproductive 
intentions. 

“The second illustration is furnished by an essentially scientific In- 
stitute, whose moral influence and effect are not less important. The 
gradual coming together of North and South America has called into 
existence a new agency of progress. The projects for.a Pan American. 
Union which have been discussed for a long time, but never practically 
realized, have at last led to a definite result within the peaceful field of 
scholarly pursuits, thanks to the talent and perseverance of two illus- 
trious men from the two halves of the hemisphere. In the course of 
the past year Dr. James Brown Scott, the distinguished jurisconsult 
of the United Statas, and Mr. Alejandro Alvarez, formerly a professor 
and at present counselor to the Chilean Ministry of Foreign Affairs, who, 
in June, 1912, had brought to bear a salutary influence at Rio upon the 
plan of codification, have, after a personal meeting at Washington, 
founded in the latter place in October, 1912, ‘The American Institute of 
International Law.’ This Institute has for its object: first, to contribute 
to the developmens-of international law; second, to crystallize the com- 
mon sentiment for international justice; third, to promote pacific settle- 
ment of all international disputes arising between the American coun- 
tries. This luminous plan was born of the conviction that it is better 
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to foster ideas of right and justice through slow but constant infusion 
into the minds and hearts of the peoples, than through diplomatic ne- 
gotiations not based upon a general, popular feeling. 

“When it is understooc. that the pacifist movement is more general 
in America than in any other country, and rests either.on a religious basis 
or upon a community of interests and of tendencies worthy of envy, 
we can best appreciate this new evidence of vigorous progress which has 
come to us from the other side of the ocean; it puts new life into our 
hopes and gives fresh impetus to our efforts. 

“I take my third illustration from the generosity and foresight of a 
private individual. You know that a citizen of the great Anglo-Saxon 
Republic has made over a part of his wealth to the promotion of inter- 
national peace. He has established an ‘Endowment for International 
Peace,’ and found men competent to carry out his generous projects. 
These men had but just entered into their functions, when they displayed 
an astonishing activity. The income of the millons which they have 
agreed to administer has been directed to various agencies for. the pro- 
motion of the intellectual and moral cause of pacifism. A world library 
has been established; a collection of ail the arbitral awards is in prep- 
aration; another collection, including all arbitration treaties from the 
remotest times to the present day, has been planned, and the creation 
of an Academy of International Law is under consideration; subventions 
have been granted to periodical publications in various countries and 
published in different languages, which make it their object to study. 
international law but whose pecuniary status does not allow the editors 
to pay honoraria securing them contributions of the highest order, or 
whose income is not quite sufficient to meet present expenses. The 
Trustees of the Endowmen: have gone farther yet. They have entered 
into close relation with the Institute of International Law, which is to 
be its adviser in scientific questions, and which has accepted a moderate 
subsidy to meet the traveling expenses of the members who desire to be 
present at the sessions of the Institute, occurring in the various capitals 
of Europe, but who feel that they cannot incur the large expenses of 
sojourn abroad. Thus the treasures reaped from industry and commerce 
have been placed at the service, not of war, but of peace.” 

It is not for us of the western world to question whether the European 
publicist speaks the language of sober truth or of pardonable exaggera- 
tion. The fact that such a man as Professor de Louter believes what he 
says, and others share his belief, should encourage us to persevere and 
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to deserve the praise which he so generously lavishes upon us. To be 
thought worthy is an incentive to worthy actions, and who knows but 
cred:ting us with leadership may make us more worthy of leadership. 


AMERICAN UNITY 


In the Figaro for October 24, 1913, the distinguished statesman, 
diplomatist and historian, Monsieur Gabriel Hanotaux, Member of 
the French Academy, took advantage of Mr. Robert Bacon’s visit to 
South America to express himself at length on the subject of American 
unity. The article so interesting, so timely and so suggestive that the 
JOURNAL has translated it from the French and prints it in full, with- 
out marring its symmetry and beauty by a word of comment or feeble 
praise: 


Behold the structure conceived by Ferdinand de Lesseps! it is a reality. The . 

Panama Canal has wedded the waters of the Atlantic and Pacific oceans. The event 
marks the greatest geographic transformation that could be accomplished on the 
surface of the globe. We have been its witnesses; yet we can have no adequate idea 
oi its greatness, and give but little thought to the consequences that are likely to 
follow. 
_ This is generally true of all great human affairs; the living witnesses take only a 
passing interest in matters at which posterity will gaze in wonder. It is this that 
makas the writing of history difficult; the present does not grasp the exact propor- 
tions of things extending into the future; by a singular slip of memory, the 
- present, if I may venture to say so, is oblivious of the future; and from the mass of 
rubbish recorded on its pages, the historian finds it difficult to sift the facts worthy . 
to b2 remembered. ' 

We have even now reason to believe that, paradoxical though it may seem, the 
main result of the stupendous work-—the great divide made in the American hemi- 
sphere—will be to strengthen its unity. The fact is that the two shores, the Atlantie 
and the Pacific, were separated by a huge mass of earth stretching acrcss that part 
cf our planet. A gate has been cut through it, and the opposite shores are brought 
nearer to each other; m their future relations they form, as it were, the four arms of 
an X, connected by the point of intersection. Communications of every kind are 
going to be doubled cr quadrupled; in consequence, a remarkable growth of unity 
will take place; America is somehow going to become twice or four times more Amer- 
ican than in the past. 

This is evidently ore of the ideas that keeps the transatlantic master-minds con- 
startly occupied; they have a subconscious .prescience of great changes that are to 
take place; as thinkers and men of action always “at the fore,” they bend their ener- 
gies to nnding out how best to steer the course of these impending changes. Are we 
to remain in ignoranze of these powerful agencies—like so many bridges, figura- 
tively speaking—which they are endeavoring to throw across the gulf separating 
the present from the future? 
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It will perhaps be opportune at this time to inquire if there is one American people? 
if there is one American mind? And by this we do not of course mean one North 
American people, or one North American mind, but one homogeneous people, scat- 
tered over the entire continent, and animated by one standard of mind, the American 
mind. In short, will the course cf future American affairs tend toward Pan Amer- 
icanism? We can readily see that the answer to this question is of vital importance 
to America itself; in another part of this article I shall show in what way it is of in- 
terest, to Europe, and especially to France. 

There undoubtedly exist peculiar analogies and close resemblances between the 
various American peoples, even between the descendants of different races, reared 
under different social systems and speaking different languages. Whether North 
Americans or South Americans, whether Anglo-Saxon Americans or Latin Americana, 
it is a fact that in the one and in the other of the Americas, civilization is not an old 
civilization slowly evolved on the native soil; it is a recent civilization, transplanted 
ready-made from the old world; in both Americas the autochthonous races are being 
swept away by the ever rising tide of an emigration to which all European peoples 
contribute: America, is the in gobo legatee of all European nations. In consequence, 
and ever since the proclamation’ of their independence, all American populations ` 
have recognized but one system of government, that of democracy; and living under 
republican institutions, they have in most cases organized or are tending to organize 
themselves into confederations of states. These are striking characteristics and 
remarkable analogies in the progress of intellectual evolution, bringing these peoples 
into close political kinship, and distinguishing them, at all events, from the European 
peoples. On the basis of these similarities and the latent processes of unification, 
some American theorists: justi7y the Monroe doctrine; while others, with greater 
moderation, evidencing a less exclusive European tendency, are endeavoring to 
create the agencies that are to assist the nascent American unity to reach its maturity; 
they are engaged in establishing an Academy, a sort of Institute of the American 
mind. Jnasmuch, however, as the intellectual current on the new continent runs 
preéminently along juridical lines, this Academy is to devote itself to the study of 
international law, and in its first stages to deal primarily with Pan American prob- 
lems. Men like Mr. Elihu Root, Mr. James Brown Scott and Mr. Alejandro Alvarez, 
hailing from different American nations, have combined to promote this work; and 
it will be remembered that but recently to Mr. Robert Bacon has been entrusted the 
high mission to visit South America in order to lay the foundations of the new in- 
stitution. l . 

It is quite evident, as Mr. Rodriguez Larreta so justly stated, that in its essence, 
law is one and universal; among civilized nations there is only one international law; 
but international law has not nzarly passed through all the various necessary stages 
‘to enable it to leave the field of theory and enter that of practice. The founders of 
the American International Institute, are looking for practical results. On a basis 
of absolute equality, they have invited all the Republics to codperate in the study oł 
problems and in the codification of regulations of particular interest and importance 
to America. In this way, and beyond the Atlantic, the Institute o? International 
Law, founded by Rolin-Jaequemyns, will find, not a competitor, but a force con- 
tributing to the development o? international law, with the additional result, that 
juridical unity will lead to a still higher conception, that of a great, future Unrry. 
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It is needléss to remark that the nations of Europe in general, and France in par- 
ticular, should take a desp interest in these projects. France, especially, must not 
remain in ignorance of efforts toward unity exerted in any part of the world.. France: 
-has at all times been a leader in the movement for unity; eminently centralizing in 
her tendencies, France is deeply interested in following movements of this nature 
taking place elsewhere. - But there are still more immediate and real considerations; 
all efforts making for the intellectual unity of America must, in a measure, follow a. 
course influenced by French thought. 

This was explained tc me recently by the distinguished Chilean, Mr. Alvarez, 
one of the founders of the Academy, who said: “Al matters of common interest to 
the American continent, and not of special interest to this or to that country, must 
‘be reduced to terms of ths French language, of the French intellect and French books. 
When we see a group of people composed of Chileans or Argentines speaking the Span- 
ish language, and still influenced by intellectual currents from Spain, of Brazilians 
speaking Portuguese, and subject to intellectual currents from Portúgal, and of 
North Americans speaking English, and still influenced by English thought, and 
we shculd try to find out what it is that enables them to maintain a certain unity of 
views and tendencies, we are forced to acknowledge that French ideas, French things 
and French books create that common basis. This is to some extent shown by the 
. fact that in South America at the present time, seventy-five per cent of all foreign 
books are French. Thee is in consequence no better way for France to exert her 
influence upon the North American mind than by availing herself of this South 
Amerizan medium; it is quite evident, also, that if Americans wish to understand 
each cther perfectly, the best way for them to do so, will be to welcome the intel- 
lectua. influence of France. On the eve of his departure to fulfill his mission in South 
Ameoriza, Mr. Robert Becon himself stated that before the North American thought 
receives its exequatur in South America, it must first have. passed through the cru- 
cible cf Paris. 

The first effect of this movement for unification which is so peculiarly French has 
been the choice of the language which is to do service as interpreter of the institu- 
‘tion; the French language has been chosen for the reason that in America there is 
no other universal language. North Americans do not understand Spanish and 
Portuzuese; South Americans but rarely understand English. And so, after a dis- 
cussion which had developed much opposition, it was decided, in order to obviate 
utter cacophony, to write and print all books and publications of the Institute in the 
French language. And, as an almost necessary climax, the headquarters of the bu- 
reau zre located in Paris. 

Not by our own action, but by the force of circumstances, Paris has once more 
‘been zecognized as the center of intellectual radiation. Does not every one of us 
‘realize that it is to our interest, if the mold of this Pan American unity, which some — 
day is destined to reach enormous significance, even though it be not French, all 
throuzh, will nevertheless show the earmarks of French workmanship and French 
genius? 

In the many transformations taking place on the face of the globe, we should re- 
member that when a nation is thrown on its own forces and resources, it counts for 
little; but we know also-the power and development accruing to the nation that 
knows, at the opportune moment, how to bring to bear its action and influence upon 


122 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


those creations of lofty purpose built within the realm of the intellect, defying the 
vicissitudes of time and the onslaughts of the elements. 


NOTE TO THE MACLEOD CASE ! 
[Printed i in Judicial. Decisions, this JoURNAL, p. 158] 


As to third parties, or as to individual rights, the title to the Island of 
Cebu did not vest in the United States until the exchange of ratifica- 
tions by the signatory parties April 11, 1899. Haver v. Yaker, 9 Wall., - 
32; Dooley v. United States, 182 U. S., 222-230. It follows that all 
rights to do business in the port of Cebu remained intact until its occu- 
pancy and possession by the United States, February 22, 1899, which 
rights necessarily included the right to import and sell rice, for‘rice is 
not contraband of war, it being classed as food or provision. Wheaton’s 
Int. Law (8rd ed.), pp. 640-642, 654; 7 Moore’s Dig. Int. Law, PP. 675- 
692; Hall’s Int. Law (4th ed.), pp. 687, 689. 

The Court of Claims found in the principal case (45 C. Cls., 339) that 
the Spanish flag was hauled down and the Spanish forces, civil and mili- 
tary, evacuated the Island of Cebu December 25, 1898, and two days 
later the so-called republic, of which Aguinaldo was the head, took pos- 
session of the island.and proceeded to administer its public affairs, main~ 
tain a government at Ceku, and collect customs until the 22nd of Feb- 
ruary following, when possession was surrendered to the United States. 
At no time prior to February 22, had an officer of the United States, 
either civil or military, or any armed force of the United States been in 
the Island of Cebu, nor had the United States been in possession or 
occupation of the port of Cebu or any part of the island. (Ibid., 344.) 

In that condition of things, the payment of duties to the de facto gov- 
ernment then in possession of the port of Cebu was lawful and within. 
the doctrine that has been applied and enforced more than once by the 
United States in its dealings with other nations. The executive order 
of July 12, 1898, contained an expression of principle universally recog- 
nized in international law. “Rights which are founded upon mere force.’ 
reach their natural limit at the point where the force ceases to be effi- 
cient.” Halls Int. Law. (Sth ed.), p. 448. The executive order did not 
extend to or apply to ports or places not actually occupied or possessed 
by the United States. The principal case puts this proposition beyond 


1 Prepared by Mr. L. T. Mickener, of the Washington Bar, of counsel in the case. 
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question.” To make assurance doubly sure; the Secretary of War, in 
promulgating that executive order, made this one: “ Upon the occupation 
of any ports or places in the. Philippine Islands by the forces of the 
United States, the foregoing order shall be proclaimed and enforced.” 
(45 C. Cls., 348.) The act of the Secretary was the act of the President. 
Evidently, it was the purpose of the President to have the order promul- 
gated and enforced in the ports and places in the Philippines when and 
as ocsupied or possessed by the forces of the United States. The lan- 
guage is not susceptible of any other construction. That course was 
not only the usual one in emergencies of the kind the world over, but 
it was the reasonable course when we consider that our government ` 
was engaged in taking possession of ports and places in a distant part 
of the world, inhabited by a strange mixture of people, many.of them 
oving fealty to other nations. To such people public proclamation would 
be of great force and effect, and it was apparent, therefore, that it should 
be made before obedience ought to be required. 

A parallel in principle is found in a “notified blockade,” which is a: 
nctifization accompanied by the fact of blockade. Wharton’s Int. Law 
(3rd ed.), secs. 511, 19; Hall’s Int. Law (4th ed.), secs. 257, 258. 

This now well estzblished doctrine of occupation and possession was 
clearly recognized and enforced during our Civil War as occasion of: - 
fered. The Act of July 18, 1861 (12 Stat. 255, sec. 5), authorized the . 
President to declare the inhabitants of a State, or any section or part 
thereof, where the irsurrection existed, to be in a state of insurrection 
against the United States, and thereupon all commercial intercourse 
by and with its citizens should cease and be unlawful so long as hos- 
tilities existed. President Lincoln, August 16, 1862 (12 Stat. 1262), is- 
sued a proclamation on the subject, but excepted therefrom the in- 
habitants of such States “as may maintain a legal adhesion to the Union ` 
and t> the Constitution, or may be from time to time occupied and con- 
trolled by forces of the United States engaged in the dispersion of the 
said insurgents.” The statute and the excepting clause of the proclama- 
tion were considered by the Supreme Court in The Venice, 2:Wall., 259, 
265, 270, and the court said that “Military occupation and control, 
-= to werk this exception, must be actual; that is to say, not illusory, not 
imperfect, not transient; but substantial, complete, and permanent.” 
That case was approved in The Reform, 3 Wall., 617, 632; The Grape- 
shot, 9 Wall., 129, 131; Levy v. Stewart, 11 Wall., 244, 253. | 

The Ratification Act of June 30, 1906, should not be so construed as 


ir 
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to violate the law of nations, if any other possible construction remains. 
International law is a part of ouz law, and must be ascertained and ad- 
ministered by the courts of Juscice as often as questions of right de- 
pending upon it are duly presented for their determination. Hilton v. 
Guyot, 159 U. S., 113, 163; The Paquete Habana, 175 U. S., 677, 700. 
“It has also been observed,” said Mr. Chief Justice Marshall, in Mur-. 
ray v. Schooner Charming Betsy, 2 Cranch, 64, 118, “that an act of 
Congress ought never to be construed to violate the law of nations if 
any other possible construction remains, and, consequently, can never 
be construed to violate neutral rights, or to affect neutral commerce, - 
further than is warranted by the law of nations as understood in this. 
country. These principles are believed to be correct and they ought 
to be kept in view in construing the act now under consideration.” 

When the Ratification Act was passed, Congress could not have been. 
disregardful of the Hague Convention. The language of Mr. Justice 
Harlan in Chew Heong v. United States, 112 U. S., 586, 590, seems to be 
_ particularly applicable. ‘“ When the Act of 1882 was passed,” said 
that learned justice, “Congress ras aware of the obligation this govern- 
ment had recently assumed, by solemn treaty, to accord to a certain 
class of Chinese laborers the privilege of going from and coming to this 
. country at their pleasure. Did -t intend, within less than a year after 
the ratification of the treaty, and without so declaring in unmistakable 
terms, to withdraw that privilege by the general words of the first and 
second sections of that act? Did it intend to do what would be incon- 
sistent with the inviolable fidelicy with which, according to the estab- 
lished rules of international law the stipulations of treaties should be 
observed? These questions must receive a negative answer.” This. 
utterance of that great judge and patriot are commended to those of 
our citizens whose interests impel them to endeavor to avoid or evade 
the treaty obligations of their gcvernment. 


` ANOTHER SANCTION FOF INTERNATIONAL OBLIGATIONS 


Under the title of “Higher Nationality: A study in law and ethics,” 
Viscount Haldane, Lord Chancellor of Great Britain, delivered a no~ ° 
table address before the American Bar Association at Montreal on 
September 1, 1913. The public remarks of a Lord Chancellor of Great. ` 
Britain are always, on account o? the important office he holds, entitled 
to more than passing notice. Sut the Lord Chancellor is ordinarily 
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quite circumscribzd in his travels, because he is the Keeper of the Great 

Seal, an instrumant which he must neither quit without special au- 
thority nor carry out of the realm, and the audiences before which he 
may appear are necessarily limited to that extent. His must be more 
than a personal purpcse, therefore, which would induce him to’seek and 
obtain the permission of his sovereign to cross the seas in order to-‘make 
an address at Montreal; and if the departure of the Lord Chancellor 
required the approval of the sovereign, it is not at all unlikely that what 
the Lord Chancelor was to say upon his arrival at his destination re- 
ceived also the approval of the sovereign, and perhaps of his ministers 
as well. Indeed, in the course of his remarks the Lord Chancellor de- 
livered a personal message of esteem and good will from the King of 
Great Britein to zhe people of the United States and.of Canada, and he 
expressly stated shat the King’s message formed the text for what he 
had to say. ; 

Following the exarnple of another. distinguished Englishman, Lord 
‘Russell of Killowen, Chief Justice of England, who, in 1896, addressed 
the same association at Saratoga, New York, on tke subject of inter- 
national law and arbitration, the Lord Chancellor chose as his subject 
a question of international interest, namely, a suggestion of a sanction 
for international obligations which he thought had not previously at- 
tracted attention in connection with international law. 

To develop his idea, the speaker began by recurring to the system of 
rules by which the daily conduct of the citizens of a state is regulated. 
_ “Of this system,” he said, “‘the law forms only a small part,” for “law, 
properly so called, whether civil or criminal, means essentially those 
rules of conduct which are expressly and publicly laid down by the 
sovereign will of the state, and are enforced by the sanction of compul- 
sion.” Besides the rules and sanctions of law, there were also, he said, ’ 
the rules of morality. “But the tribunal of conscience is a private one, 
and its jurisdiction is limited to the individual whose conscience it is. 
The moral rules enjoined by the private conscience may be the very. 
highest of all. Eut they are enforced only by an inward and private 
tribunal. Their sanction is subjective and not binding in the same way 
on all men.” . . 

. “The field of daily conduct,” he continued, “is covered, in the case 
of the citizen, only to a small extent by Jaw and legality on the one hand, 
and by the dictases cf the individual conscience on the other. There 
is‘a more extens-ve system -of guidance which regulates conduct and 
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which differs from both in its caaracter and sanction. ` It applies, like 
law, to all the members cf a society alike, without distinction’ of persons. 
It resembles the morality of conscience in that it is enforced by no legal 
compulsion. In the English language we have.no name forit., * * * 
German writers have, hcwever, marked out the system to which I refer 
and have given it the name of ‘Sittlichkeit.’ * * * ‘Sittlichkeit’ is 
the system of habitual or customary conduct, ethical rather than legal, 
which embraces all those obligations of the citizen which it is ‘bad 
form’ or:‘not the thing’ to disregard. Indeed regard for these obliga- 
tions is frequently enjoined merely by the social penalty of being ‘cut’ 
or looked on askance. And yet the system is so generally accepted and 
is held in so high regard, that no one can venture to disregard it with- . 
out in some way suffering at the hands of his neighbors for so doing. 
If a man maltreats his wife and 2hildren, or habitually jostles his fellow- 
citizens in the street, or does things flagrantly selfish or in bad taste, 
he is pretty sure to find himself in a minority and the worse off in the 
end. But not only does it not pay to do these things, but the decent 
man does not wish to do them. A feeling analogous to what arises from 
the dictates of his more private snd individual conscience restrains him. 
He finds himself so restrained ir the ordinary affairs of daily life. But 
he is guided in his conduct by n> mere inward feeling, as in the case of 
conscience. Conscience, and for that matter, law overlap parts of the’ 
sphere of social obligation abou; which I am speaking. A rule of con- 
duct may, indeed, appear in more than one sphere, and may conse- 
quently have a twofold sanction. But the guide to which the citizen ` 
mostly looks is just the standard recognized by the community, a com- 
munity made up mainly of thos: fellow-citizens whose good opinion he 
‘respects and desires to have. He has everywhere round him an object- 
lesson in the conduct of decent people towards each other and towards 
the community to whick they kelong. Without such conduct and the . 
restraints which it imposes thers could be no tolerable social life, and 
real freedom from interference would not be enjoyed. It is the instinc- 
tive sense of what to do and what not to do in daily life and behaviour 
that is the source of liberty and 2ase. And it is this instinctive sense of 
. l . ee 
obligation that is the chief foundation of society. Its reality takes- 
objective shape and displays its2lf in family life and in our other civic 
and social institutions. It is not limited to any one form, and it is 
capable of manifesting itself in new forms and of developing and chang- 
ing old forms. Indeed, the civ:c community is more than a political 
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fabric. It includes all the social institutions in and by which the in- 
dividual lifs is influenced—such as are the family, the school, the church, 
the legislature, and the executive. None of these can subsist in isolation 
from the rest; together they and other institutions of the kind form a 
‘single organic whole, the whole which is known as the Nation. The 
spirit and habit of life which this organic entirety inspires and compels 
are what, for my present purpose, I mean by ‘Sittlichkeit.’ ‘Sitte’ is 
the Germaa for cuszom, and ‘Sittlichkeit’ implies custom and a habit . 
of mind and action. It also implies a little more. Fichte ‘ defines it in 
‘words which are worth quoting, and which I will put into English:.‘ What, 
to begin with,’ he says, ‘does Sitte signify, and in what sense do we 
use the word? It means for us, and means in every accurate reference: 
we make to it, those principles of conduct which regulate people in their 
relations to each’ other, and which have become matter of habit and 
second nature at the stage of culture reached, and of which, therefore, 
we are not explicitly conscious. Principles, we call them, because we 
do not refer to the sort of conduct that is casual or is determined on 
-~ casual grounds, but to the hidden and uniform ground of action which. 
we assume to be present in the man whose action is not deflected and 
from whick we can pretty certainly predict what he will do. Principles, 
we say, which have become a second nature and of which we are not 
explicitly conscious. We thus exclude all impulses and motives based 
on free individual choice, the inward aspect of Sitilichkett, that is to 
say morality, and also the outward side, or law, alike. For what a man 
has first to reflect over and then freely to resolve is not for him a habit 
in conduct; and in so far as habit in-conduct is associated with a par- 
ticular age, it is regarded as the unconscious instrument of the Time 
Spirit.’ | | 
“The system of ethical habit in a community is of a dominating char- 
acter, for tae decision and influence of the whole community is embodied 
in that social habit. Because such conduct is systematic and covers the 
whole of the field of society, the individual will is closely related by it 
to the will and spirit of the community. And out of this relation arises 
the power of aggquately controlling the conduct of the individual. If 
this power fails or becomes weak the community degenerates and may 
~ fall to pieces. Different nations excel in their ‘Sittlichkeit’ in different 
‘fashions. The spirit of the community and its ideals may vary greatly. 
There may be a low level of ‘Sittlichkeit’; and we have the spectacle of 
1 Grundzüge des Gegenwédrtigen Zeitalters, Werke, Band vii., p. 214. 
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nations which have even degenerated in this respect. “It may possibly 
conflict with law and morality, asin the case of the duel. But when its 
level is high in a nation we admire the system, for we see it not only 
guiding a people and binding tkem.together for national effort, but 
affording the greatest freedom of thought and action for those who in 
daily life habitually act in harmory with the General Will.” 

After. citing several examples +o illustrate his meaning and to dis- 
tinguish what he called the General Will from a collection of individual 


wills, he said, “Thus we find witain the single state the evidence of a - 


sanction which is less than legal but more than merely moral,.and which 
is sufficient, in the vast majority of the events of daily life, to secure 
observance of general standards of conduct without any question of 
_ resort to force.” He then asked: “If this is so within a nation, can it 
be so as between nations? * * * Can nations form a group or com- 
munity among themselves within. which a habit of looking to common 
ideals may grow up sufficiently ssrong to develop a General Will, and 
to make the binding power of these ideals a reliable sanction for their 
obligations to each other?” . | 

“There is,” he said, “nothing in the real nature of nationality that 
precludes such a possibility;” brut, referring to the prayer of Grotius 
in concluding-his work on War aad Peace that God may “write these 
lessons on the hearts of all those who have the affairs of Christendom in 
their hands,” and give te them “a mind fitted to understand and to 
respect rights, human and divins, and lead them to recollect always 


that the ministration committed <o them is no less than this, that they 
are the Governors of Man, a creature most dear to God,” the Lord Chan- - 


cellor concludes: 


“The prayer of Grotius has not-yet been fulfilled, nor do recent events 


point to the fulfilment being nea>. ‘The world is probably a long way 


off from the abolition of armamerts and the peril of war. For habits of .- 


~ 


mind which can be sufficiently strong with a single people can hardly be 


` as strong between nations. There does not exist the same extent of 
. common interest, of comraon purpose, and of common tradition. And 
yet the tendency, even as betweer nations that stand ig no special rela- 
tion to each other, to develop such a habit of mind ïs in our time be- 
~ coming recognisable. There are signs that the best people in the best 
‘nations are ceasing to wish to live in a world of mere claims, and to 
proclaim on every occasion, ‘Ou? country, right or wrong.’ There is 


growing up a disposition to believe that it is good, not only for all men 
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but for all nations, to consider their neighbours’ point of view as well 
as theirown. There is apparent at least a tendency to seek for a higher 
standard of ideals in international relations. The barbarism which 
once looked to conquest and the waging of successful war ‘as the main 
object of statesmanship, seems as though it were passing away. There 
have been established rules of International’ Law which already govern 
the conduct of war itself, and are generally observed as binding by all 
civilized people with the result that the cruelties of war have been les- 
sened. If practice falls short of theory, at least there is to-day little 
effective caallenge of the broad principle that a nation has as regards 
its neighbours’ duties as well as rights. It is this spirit that may de- 
velop as time goes on into a full international ‘Sittlichkeit.’ ” ' 


FOURTH ANNUAL MEETING OF THE AMERICAN SOCIETY FOR JUDICIAL 
' SETTLEMENT OF INTERNATIONAL DISPUTES 


The society with the expressive but unpronounceable name, as Mr. 
Choate facetiously calls it, held its fourth annual meeting under his 
presidency at V/ashington, December 4-6, 1913. It was well-attended, 
the papers at tae different sessions were of unusual excellence, and the 
addresses at the formal dinner, which closed the meeting, were so apt 
and instructive thas they will be preserved and printed in the volume 
of Proceedings which the Society issues after each annual meeting. 

The aim of the Scciety is stated in the same, which is in itself a mani- 
festo and a program. It seeks to advance the cause of judicial settle- 
ment without cuestioning the right of nations to submit their disputes 
to arbitration, -f they wish to do so. But the members of the Society 
advocate in season and out of season the creation of a permanent inter- 
national court of justice, composed of professional judges who will, to 
use an expression of Mr. Root’s, act under a sense of judicial responsi- 
bility, and to which court the nations may submit their disputes of a 
legal nature for judicial decision by the passionless and impartial appli- 
cation of principles‘ of justice. Arbitration is the modern shibboleth: 
every dispute, no matter how great or how little, whether it be political 
or legal, must be referred to the single remedy of arbitration, and a 
belief in azbitretion as a catch-all and a cure-all is popularly made the 
test of the man of peace as distinguished from the man of war. The 
- Society takes no attitude on arbitration: many of its members doubt- 
‘less believ2 in the efficacy of arbitral procedure, certainly none are op- 
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posed to it; but many believe that for certain kinds of disputes, based 
upon or involving principles of law, the judicial is superior to the ar- 
bitral remedy, which often seems to be but a continuation of diplomatic - 
‘procedure in which ‘arbiters chosen, but not controlled, by the parties 
are substituted for diplomatic agents appointed and controlled by the 
nations in controversy. 

There are many peace societies at home and abroad ardently devoted 
to the cause of arbitration; there is but one society. devoted solely and 
exclusively to the sdvantemant of judicial settlement—a fact which 
lends a special interest to the activity and the proceedings of the Society. 
It was founded four years ago, on February 6, 1909; it has held four an- 
nual conferences, three of them at Washington; it issues a quarterly . 
bulletin on some phase of judicial settlement, and scatters it broadcast 
in foreign countries as well as in the United States. It is not a popular 
society in the sense that it has a waiting-list, but it has more than a 
thousand members and it has influenced leaders of opinion both at 
home and abroad. A single instance of this may be cited: the writer 
of this comment happened to visit a distinguished Lord Justice of Eng- 
land and found a volume of the annual Proceedings of the Society lying 
on his lordship’s table. In reply to a question, his lordship stated that 
he was profouldly interested in the judicial settlement of international 
- disputes and that he found more interesting information on this subject 
in these Proceedings than in any volume with which he was acquainted, 
and that he always carried a volume of the Proceedings with him to read 
_in the car or in the hotel when away from home. 

The fourth meeting of the Society was devoted exclusively to the ques- 
tion of an international court of justice, and it was peculiarly fortunate 
in its speakers. In the first place, Mr. Joseph H. Choate, President of 
the Society, presided at tne opening session and delivered an address 
full of ripe wisdom and kindly wit, advocating the reference of the 
Panama toll dispute to an international tribunal, as it is preéminently a 
legal question, and advocating likewise steps to be taken to secure the 
call of a Third Hague Conference to meet in 1915, in accordance with 
the recommendation of the Second Conference, at which Mr. Choate so . 
worthily represented the United States and procured the adoption of 
the recommendation for the Third Conference. 

At the dinner Dr. David Jayne Hill, likewise a delegate of the United 
States to the Second Conference, made a singularly felicitous address 
in which he tacitly admitted the authorship of the instructions to the 
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American delegation to the First Conference, during which time he 
was Assistant Secretary of State, and related an interesting conversation 
with Sir Julian Pauncefote, then British Ambassador, in which the 
latter stated that the arrest of armament was Impossible and that the 
Conference was doomed to failure unless other subjects of international 
interest were consicered. Sir Julian informed Dr. Hill that he intended, 
with the approval cf his government, to propose the establishment of an 
international court of arbitration. This he did, and, through his efforts, 
ably secorded by the American delegation, the present so-called Perma- 
= nent Court of Arbitration was created by the First Conference. 

The first session of the Society had an international aspect, due to the 
fact that two distinguished lawyers of Canada attended and spoke: 
- Mr. Justice Riddel., the first Canadian member of the Society, on the 
possibilities of judicial settlement as shown by the practice of nations; 
Mr. Robert C. Smith, K. C., of Montreal, on the need and advantages 
of ‘an international court of justice. Different phases of this question 
were discussed in papers by Mr. James D. Andrews and Mr. Edwin M. 
Borchard, Assistant Solicitor of the Department of State, who advo- 
‘cated the -establishment of a court for contract claims of individuals 
against fcreign governments. Mr. Joseph R. Wheless of St. Lcuis 
pleaded for a Pan American court of justice and Professor William I. 
Hull spoke on the Monroe Doctrine and the international court. 

The second session was devoted to the discussion of the composition 
of the prcposed court and proceedings before it. Thus, Dr. James L. 
. Tryon gave a general survey of proposals to establish an international 
court; Mr. Otto Scaoenrich, President of the Nicaraguan Claims Ccm- 
mission, d.scussed “ The constitution of a permanent international court 
of justice.” Mr. George T. Porter of Washington, D. C., and Mr. Denys 
P. Myers, examined the important problems contained in the following 
question: “In composition of the court, should the following elements 
be considered: (a) population of states; (b) commercial importance; 
(c) different systems of jurisprudence; (d) languages; (e) geographical 
situation?’ Mr. Porter forsook the beaten track, presenting a series 
of original views and suggestions in a paper of literary charm and feeling. 
Mr. Walter S. Penfeld, of the Washington Bar, read an interesting and 
instructive .paper on the manner in which the jurisdiction of the pro- 
posed court should be defined, and Mr. Ralston, who has had great 
practical experience in arbitration as agent of the United States in the. 
Pious Fund case, the first to be tried before the Permanent Court of 
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Arbitration, and as umpire in tLe Venezuela Commissions of 1903, 
described the methods of referring 2ases to the court and the methods of 
the trial of cases before the court. 

At the third session, the Honoreble Simeon E. Baldwin, Governor of 
Connecticut, read a thoughtful aad convincing paper on the founda- 
tions of the international court of justice. This session, presided over 
by Governor Baldwin, was devoted to a consideration of the various 
kinds of peaceable settlement, showing the field covered by each and 
the use which could properly and advantageously be made of each 
remedy. Mr. George A. King, of Washington, discussed direct diplo- 
matic settlement between parties In controversy. Dr. Charles Noble 
Gregory, Dean of the George Washington Law School, spoke on good 
offices and mediation; Mr. Arthur D. Call on friendly composition—a 
remedy too little practiced, thouzh well known. The paper of Mr. 
Chandler P. Anderson, former Counsellor for the Department of State, 
on commissions of inquiry, was read by title but will be printed in the 
' Proceedings. The Honorable Hannis Taylor, of Washington, and 
Mr. W. H..Short, of New York, spoke on arbitration. Professor George 
H. Blakeslee was unfortunately aksent, but his paper on the limitations 
of arbitration will be printed in the Proceedings. The Honorable Philip ` 
Brown, formerly American Minister to Honduras, read a clear-cut paper 
on the limitations of arbitration, dwelling with particular force on the 
limitations and narrowing the field in favor of diplomacy. , 

It is believed that these papers give a valuable survey of the field 
covered by each cf the remedies included in the program of the session, 
and that the printed volume containing them will be of service to stu- 
dents as well as of interest to the general reader. 

The fourth and last session discussed the sanctions of international 
_ judgments, with the exception of Mr. Edward A. Harriman’s admirable 
paper on codification of internat.onal law as an aid to international 
tribunals. This address, admirab.e and convincing, clear and faultless 
in expression, more properly belonged to the first session, which, how- 
ever, Mr. Harriman was unable to attend. 

The papers of Mr. Horace G. Macfarland, of the Washington Bar, on 
forcible execution, security in advance or seizure of property subsequent 
to award, and commercial pressure; of Honorable William Dudley 
Foulke, of Richmond, Indiana, and of Professor John K. Lord on publie 
opinion, were models of scholarly thought and expression, and an ex- 
perienced public speaker said afte? this session that he had never heard 
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four successive papers of such uniform excellence on any occa- 
sion. 

It is believed that the Proceedings of the Fourth Annual Meeting 
will go far to justify the existence of the Society, and the volume will 
be no mean contribution to the cause of judicial settlement. A society 
which can boast four such presidents in succession as John Hays Ham- 
mond, Simeon E. Baldwin, Joseph H. Choate, and Charles W. Eliot 
(President for 1914), must have a mission, and their sustained interest 
in the Society and its proceedings can only mean that it is performing 
acceptably its mission. 


SENATOR ROOT AND THE NOBEL PEACE PRIZE 


In December last, the committee of the Swedish Storthing announced 
the award of the Nobel peace prize for 1912 to Senator Elihu Root, the 
President of the American Society of International Law. This splendid 
prize, established by Alfred B. Nobel, the Swedish scientist, at his death 
in 1898, is yearly distributed in five equal parts to persons who are ad- 
judged to have contributed most to “the good of humanity” in physics, 
_ chemistry, medicine, literature, and in the promotion of the cause of 
international peace. Once before this peace prize has come to an Amer- 
ican citizen; it was awarded to President Roosevelt in 1906, in recogni- 
tion of his services in bringing to an end the Russo-Japanese war. Now 
it is bestowed upon the premier of Mr. Roosevelt’s cabinet, and the 
President of the Carnegie Endowment for International Peace. Un- 
doubtedly this award is a recognition of the services this illustrious 
American publicist has rendered the cause of international peace by his 
remarkable record m promoting the settlement of differences between 
nations by arbitration or by judicial methods. | 

For Mr. Root is not a pacifist in the ordinary sense of the word, Dit 
‘a believer in international peace brought about between nations by the 
same slow and gracual processes which have secured peace within na- 
tional lines. Indeed, it may be said that Mr. Root is not so much in 
favor of peace as ir favor of justice. His policy as Secretary of State 
and his views as a private citizen were clearly expressed in the address _ 
he delivered on May 11, 1908, in laying the cornerstone of the building 
of the Pan-American Union, quoted by the Minister of Foreign Affairs 
of The Netherlands at the. opening of the Peace Palace. at The Hague, 
in August last: 


t 
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There are no international controve=sies so serious that they cannot be settled 
peaceably if both parties really desire peaceable settlement, while there are few 
causes of disputes so trifling that they : annot be made the occasion of war if either 
party really desires war. The matters in dispute between nations are nothing; the 
spirit which deals with them is everythng. : 


- This was the spirit in which Mr Root approached and settled the out- 
standing controversies to which she United States was a party when 
he was Secretary of State. His experience as a member of the Alaskan 
Tribunal taught him how difficuls it is to settle controversies between 
nations which, by delay or mismanagement, have assumed political 
importance, and how easy it is to zeconcile such controversies in time of 
orofound friendship and veace. He entered upon the performance of 
ais duties as Secretary of State vith the avowed purpose either of ac- 
jually settling all outstanding disoutes between Great Britain and the 
. United States, or of providing means for their peaceable settlement. 

Feeling that the Newfoundland question, which had embittered the 
.foreign relations of Great Britain end the United States for years, would 
arise during his administration £s Secretary of State, he visited the 
fishing grounds of Newfoundland and Labrador to study the question: 
on the spot; took advantage of -he first occasion to bring the entire 
question to discussion; ard by gæat tact, forbearance, and a spirit of 
conciliation, brought about the a: bitration of the entire question. He 
had the great satisfaction of part-cipating in the settlement as leading 
counsel of the United States bezore. the Tribunal at The Hague, to — 
which the question was referred in 1910. 

As Secretary of State, Mr. Root drafted the instructions to the Amer- 
ican delegation to the Second Hague Conference, and urged upon them. 
the negotiation of a general treaty of arbitration and the establishment 
of a truly permanent court of Jurtice, composed of judges who would 
act under a sense of judicial respoasibility. Recognizing the great serv- 
ice which a series of international zonferences would render to the cause 
of international law and therefore to the cause of peace, he directed the 
American delegates to propose that the Conference should meet at 
regular intervals without awaitins any new and specific initiative on 
the part of the Powers, or any o: them. The Conference failed, as is 
well known, to adopt a general treety of arbitration; but Mr. Root mani-- 
fested his belief in arbitration and ts beneficent influence by negotiating 
within the course of a year and £ half twenty-six arbitration treaties, 
-all of which were ratified by the Ssnate. The Permanent Court of Jus- 
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tice which he advocated was adopted in principle by the Conference, but 
awaits the appointment of the judges through diplomatic channels. His 
proposal that the Conference should meet at regular intervals was also 
accepted in principle, but, unfortunately the precise year in which the 
Third Conference shall meet was not fixed, with the result that the 
meeting of a Third Conference now depends not upon the arrival of a 
previously determined date, but upon negotiation and the pleasure of 
the Powers. 

Mr. Root has frequently said that it is unbecoming the dignity of a 
nation to refuse to arbitrate a.question which another country wishes 
to arbitrate, even though such question may have been passed upon by 
the national authorities. He applied this principle under very trying 
circumstances to the Panama Canal Act, insisting that as we had agreed 
by the arbitration treaty of 1908 to arbitrate questions arising as to the 
meaning of existing treaties, it is the duty of the United States to arbi- 
trate the Panama, toll controversy under the existing treaty of 1901. The 
settlement’ of the difference between Japan and the United States re- 
garding the immigration of Japanese laborers to our Pacific coast was in 
accordance with the principle proclaimed in his speech in laying the 
cornerstone of the Pan American Union; for by this settlement the 
United States does not forbid Japanese laborers from coming to the 
United States, but enforces regulations made by the Japanese Govern- 
ment to prevent the emigration of Japanese laborers,—a solution equally 
` honorable and satisfactory to the amour-propre of both governments. 

Mr. Root is a great believer in the possibilities of Latin American 
development, and is anxious to see those countries grow and prosper, 
because, as he says, the prosperity of any country is a benefit to other 
countries, and the prosperity of all is a benefit to each. To quote his 
own. words, in a speech delivered at Rio de Janeiro: | 


‘We wish for no victories but those of peace; for no territory except our own; 
- for no sovereignty except the sovereignty over ourselves. We deem the independence 
and equal rights of the smallest and weakest member of the family of nations entitled 
to as much respect as those of the greatest empire, and we deem the observance of 
that respect the chief guaranty of the weak against the oppression of the strong. 
We neither claim: nor desire any rights, or privileges or powers that we do not freely 
concede to every American Republic. We wish to increase our prosperity, to expand- 
our trade, to grow in wealth, in wisdom, and in spirit, but our conception of the true 
way to accomplish this is not to pull down others and profit by their ruin, but to 
help all friends to a common prosperity and a common growth, that we may all be- 
come greater and stronger together. 
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The First Hague Conference was composed of representatives from 
twenty-eight states, and Mexico was the only Latin American country 
represented. Mr. Root believed that an international conference could 
not be truly international, if Latin America were unrepresented; and 
he procured the invitation of the Latin American states to the confer- 
ence, not only for the benefit fo tae conference which would result from. 
their participation, but also for tke advantages it would confer upon the 
Latin American states thus drawn into the international movement. __ 

While these services constitute Mr. Root’s genuine title to the respect 
of foreign publicists, he has no less claim to the gratitude and admira- 
tion of his own countrymen for she services he rendered them during 
the troubled period when he was Secretary of War. It is common knowl- 
edge that he drafted the so-called Platt amendment; that he prepared 
Cuba for self-government, and as Secretary of State withdrew the Amer- 
‘ican troops from Cuba when the Cuban people had adopted their con- 
stitution, incorporating in it the Platt amendment, and were prepared 
to govern themselves as an independent nation. It is also common 
knowledge that Mr. Root draftel the organic act for the government 
of the Philippines, and instituted the civil government of the islands. 

As Secretary of State, Mr. Root adopted the principle of President 
Lincoln that no question is settled until it is settled right, and laid down 
for his guidance the principle that we cannot ask from foreign govern- 
ments what we ourselves would not receive or grant under like circum- 
stances. Hence the great respect in which he is held by foreign govern- 
ments and by foreign peoples. I< was the announcement of the Nobel 
award that gave Mr. Bryte, recently British Ambassador to the United 
States, the opportunity to declare his opinion in a speech before-the 
National Liberal Club in London, that Mr. Root was the greatest Secre- 
- tary of State the United States evar had. 

It is thus by reason of his services in the application of international 
law to world problems that Mr. Eoot has been adjudged worthy of the 
Nobel peace prize, and this fact makes the award peculiarly gratifying 
to his friends, both at home and akroad. The award is not only a tribute 


- to American diplomacy but a recognition of the fact that the attain- 


ment of international peace is finelly to come through the development 
and processes of international law. 

The part Mr. Root has. played in the founding and development of 
the American Society of International Law is well known to the readers 
of this JOURNAL; and his seven annual addresses as its president have 
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already taken rank among the classics of the. subject. Mr. Root is a 
member of the Institute of International Law, to which the Nobel 
peace prize was awarded in 1904,—the first and only instance since the 
fund was established in which an institution has been thus recognized. 
The Nobel peace prize for the year 1911 was awarded to the distinguished 
founder of the Institute, the late Dr. T. M. C. Asser; and now again for 
the third time in thirteen years, the services of international law and 
the international lawyers to the great and growing cause of world peace, 
are fittingly recognized. 


THE AWARD OF THE NOBEL PEACE PRIZE TO SENATOR HENRI 
LAFONTAINE 


Henri LaFontaine, of Belgium, who has been awarded the Nobel peace 
prize for 1913, has devoted his life with complete consecration to the 
work of internationalism, and is identified with this movement in many 
of its phases. Allying himself when a young man with organized labor, 
he later became a socialist as well, and as the representative of the social 
. democrats was elected a member of the Belgian Senate in 1895, of which 
body he still contmues to be a member. Sir William Randal Cremer, 
with whom Senator LaFontaine was intimately associated and from 
whose example he drew much of his inspiration, is the only other repre- 
sentative of organized labor who has been recognized in the award of 
- the Nobel prize. : ; 

In 1894, Senator LaFontaine became one of the founders of L’ Univer- 
sité Nouvelle, at Brussels, in which he has since occupied the chair of 
international law. In 1897, he founded his famous “House. of Docu- 
mentation,” where he proposes to file and index everything printed in 
the world. This institution was followed:m 1910 by the organization of 
the Union of International Associations, the Central Office of which-is 
now established in Brussels, in commodious quarters furnished by the 
government. Two world congresses of international associations have 
since been held under its auspices. They demonstrated the practica- 
bility and the advantage of a central organization for all international 
associations, scientific, literary, sociological,—of whatever character, 
through which their coöperation and close sympathy can be secured in 
all fields of internationalism. 

Senator LaFontaine is one of the most active members of the Inter- 
` parliamentary Union. He has been the president of the Bureau Inter- 
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nationale de la Paix at Berne since 1907, and secretary of the Belgian 
Society for Peace and Arbitration since 1889. . 

In ali of these capacities his tireless pen is constantly adding to the. 
literature of pacifism. The Annuatre-de la Vie Internationale is his 
conception, and largely his work, as is also the new periodical, La Vie 
Internationale. His most important contributions to permanent litera- 
ture are The Code of International Arbitration; Documentary History of 
International Arbitration (1794-1900) and Bibliography of Peace and 
Arbitration. The second of these works, published under the title Pasi- 
crisie Internationale, is recognized. as his most important contribution 
to literature, and as the standard authority on the subject. It is a his- 
tory of what may be term2d modern international arbitrations from 1794 _ 
to 1900. In this connection it will be recalled that the Treaty of No- 
vember 19, 1794, between the United States and Great Britain, provided 
for the settlement of a number of outstanding questions by mixed com- 
missions. Prior to this dete, there had been no general resort to arbitra- 
tion. The yéar 1794, therefore. has been selected by international law- 
yers as marking the beginning of modern international arbitration; and 
Mr. LaFontaine’s work was prepared with a view to giving the texts of 
all compromis entered into betweeri the nations of the world from that 
date to the year 1900. It is the most comprehensive work of this kind 
ever published, and is recognized as of the highest importance and au- 
thority to those interested in studying the development of international 
arbitration as a method af settlement of disputes between nations. 

It is thus plain that the Nobel Committee of Award has bestowed the 
prize for 1913 upon one whose devotion to the cause of internationalism 
has been proven by life-long service and by contributions whose value 
the world has long recognized. | 
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boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
tcn; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
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Q. dipl., Questions diplomatiques et coloniales; R., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzklatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, | 
British and Foreign State Papers, London; Stat. at L., United States Statutes at 
Large; Times, The Times (London). 


January, 1912. . 

10-23 Ausrria-Hurcary—Servia. Exchange of ratifications of 
treaty of extradition signed March 17/30, 1911. French and 
German texts: Oesterreichisches Gesetzblatt, 1912, No. 6; Martens, 
7:595. . 

10-23 AUSTRIA-HUNGARY ——SerRvIia. Ratifications exchanged of a con- 
sular convention signed March 17/30, 1911. French and German 
texts: Oesterreichisches Gesetzblatt, 1912, No. 6; Martens, 7:564. 


February, 1912. 

10 France—Itaty. Ratifications exchanged of an arrangement con- 
| cerning the protection of young workmen, signed June 15, 1911. 
Italian text: Ga. Ufficiale, 1912, No. 53; French text: Martens, 

7:528. l 
29-June 19.. BunGarta—SERVIA. Secret treaty of alliance and secret 
annex signed at Sofia, Feb..29, 1912. The additional convention 
agreeing to submit differences to the arbitration of Russia, and a 
military convention was signed June 19, 1912. This treaty was 
an agreement as to the conduct of the first Balkan campaign. 

` . 139 
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February, 1912. 

Bulgaria and Greece siened a. treaty of alliance May 16, and a 
military convention on Sept. 22,1912. By the Treaty of London, 
which concluded this campaign, nearly the whole of Servia’s 
share of the spoils was made into the state of Albania. Bulgaria 
insisted upon a strict corapliance with the terms of the secret 
treaty and upon Servia’s refusal the second Balkan campaign 
was instituted. The Treaty of Bucarest closed the second cam- 
paign, and gave to Servia a greater share than the secret treaty 
of Sofia. The Treaty of London was signed May 30, 1913, be-. 
tween Turkey and the Alies; the Treaty of Bucarest Aug. 10, 
1913, between Bulgaria and Servia, Greece, Montenegro and 
Roumania; the Treaty of Constantinople, Sept. 29, 1913, be- 
tween Bulgaria and Turkey; the Treaty of Belgrade, Novem- 
ber 4, 1913, between Montenegro and Servia; the Treaty of 
Athens, Nov. 11, 1913, between Greece and Turkey. 


April, 1912. | 

26 Unrrep Srares. The Senate advised and consented to the rati- 
fication of the Declaration of London, signed at London, Feb. 26; 
1909. An. de? Union Interparlementaire, 1913:231; United States 
Senate, Gist Cong. 1st sess. Confidential, Ex A. 


May, 1912. 

16 BULGARIA—-GREECE. Treaty of deteneve alliance, with additional 
declaration signed. French text: Mém. dipl., 51:617; Q. dipl. 

«BE 744. 

24-Nov. 30 BAVARIA—?RUSSIA—WURTTEMBURG——BADEN. A treaty 
relating to state lotteries was signed by these countries July 29, 
1911. Ratifications were exchanged between Wurttemburg and 
Prussia, May 24, 1912, be-ween Prussia and Baden, May 20, and 
between Prussia and Bavaria, Nov. 30, 1912. German text: 
Preussische Gesetzsammlung, 1912:128; Martens, 7:493. 


June, 1912. 

7 Bexrerum—Germany. Exchange of notes approving convention 

signed June 25, 1911, relating to boundary between Belgian Congo 

and German East Africa. French and German texts: Deutsches 
Kolonialblatt, 1912, No. 14; Martens, 7:372. 
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. June, 1912. 

19 Buicarra—Servia. Military convention’ signed, in conformity 
with the treaty of defensive alliance signed Feb. 29, 1912. 
French text: Q. dipl., 36:691; English text: el to this 
JOURNAL, PP. 1, 3, 5, 10. 


August, 1912. 

7 Great BRITAIN—UNITED States—Russ1a—JaPan. Law promul- 
gated by Great Britain carrying into effect the agreement relat-. 
ing to fur seals, signed July 7, 1911. Great Britain, Seal Fisheries 

- Act (North Pacific), 1912; English text: Martens, 7:718. 


September, 1912. p 
22 BuLGaRrrta—GerEECE. Military convention signed completing al- 
liance of May 16, 1912. French text: Mém. dipl., 51:617. 


October, 1912. 

12 France—Gerwany. Declaration signed relating to civil procedure, 
in accordanze with the Hague convention of July 17, 1905. 
French text: R. de dr. int. privé et de dr. pénal ini., 9:673. 


November, 1912. 
20 BULGARIA —TURKEY. Protocole armistice of Tchatalda. French 
text: Arch. dipl., 125 :84. 


December, 1912. 
20 Swepen. Decree concerning the admission of foreigners on board 
war ships. Svensk Forfattnings-Samlung, 1912, No. 401, 402; 
Swedish text: Martens, 7:414. 


January, 1918. 
24 CuBa—VENEZUELA. Ratifications exchanged of the extradition 
treaty signed July 14, 1910. Spanish text: Martens, 7:352. 


February, 1913. 
22 AUSTRIA-HUNGARY. Ordinance announcing the abolition of con- 
sular jurisdiction in Tripoli. Qesterreichisches Reichsgesetzblatt, 

+ 1918, No. 13; French text: Martens, 7:345. 
23 France—Spain. Tribunal met to settle Moroccan questions still 
pending. Tribunal consists of M. Léone for Spain, and M. A. 
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February, 1918. 
Fabre, for France.’ In case of disagreement the King of England 
is to appoint a sur-crbitre. La paix par le droit,-1913: 154. 


. March, 1913. ; 

28 France. French decree putiing into operation the INDUSTRIAL 
PROPERTY CONVENTION signed at Washington, June 2, 1911: 
R. de dr. ini. privé el de dr. pénal ini., 9:698. : 

31 Norway—Swepen. Corvent.on relating to the right of Laplanders 
to pasturage for their remdeer. French text: An. de a Union Inter-. 
parlementatre, 1913 :211. 


May, 1918. 
3 PanaMA—SpaiIn. Ratifications exchanged of arbitration treaty 
signed July 25, 1912. French text: Martens, 7:345; Spanish text: 
Ga. de Madrid, 1913:659. 
5 CoLomBia—Mexico. Colombia recognized the. Huerta Govern- 
ment in Mexico. B. Rel. Ext. (Mexico), 86:152. 
10 Dominican REPUBLIC—GERMaNY. Parcel post convention signed. 
Spanish text: B. Rel. Ext. (Dominican Republic), 1:564. 
24 Honpuras—Mexico. Honduras recognized the Huerta Govern- 
- ment in Mexico. `B. Rel. Hat. (Mexico), 86:150. . 
29 Iraty—Mexico. Italy recognized the Huerta Government in 
Mexico. B. Rel. Exi. (Mexi20), 36:154. 


June, 1918. 

- 6 PERMANENT COURT OF ARBITRATION AT THE Hacum. The Gov- 
ernment of Chile has appoinzed Señor Heliodoro Yañez, member ~ 
of the Court from Chile, in place of the late Señor José Antolio 
Candrillas. Señor Yañez is a lawyer, Senator and Minister for 
Foreign Relations of Chile. B. Rel. Ext. (Mexico), 86:171. 

7 PERMANENT COURT OF ARBITRATION AT THE Hacur. The Gov- 

- ernment of the Dominican Republic has appointed Señor Apolinar 
Tejera, member of the Court from the Dominican Republic, in 
place of Señor José Lamarcke. Señor Tejera is the Secretary of 
the Department of Justice and Public Instruction of the Domin- 
ican Republic. B. Rel. Ext. (Mexico), 36:172. 

‘9 Mexico—Norway. Norway recognized the Huerta Government in 
Mexico. B. Rel. Ext. (Mexico), 36:158. 


~ 
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June, 1918. 
9 Ecuapor—Mexico.: Ecuador recognized the Huerta Government 
in Mexico. B. Rel. Ext. (Mexico), 86:155. 
12- JapAN—-MeExico. Japan recognized the Huerta Government in. 
_ Mexico. B. Rel. Ext. (Mexico), 86:156. : 


15-July 23. SECOND INTERNATIONAL CONFERENCE RELATING TO BILLS _ 
OF EXCHANGE MET AT TuE Hacuse. The first conference met at 
Fhe Hague in 1910. The following nations sent delegates to the 
second conference: Argentine Republic, Austria-Hungary, Bel-° 
gium, Brazil. Bulgaria, Chile, China, Costa Rica, Denmark, 
Ecuador, France, Germany, Great Britain, Greece, Guatemala, 
Italy, Japan, Luxemburg, Mexico, Montenegro, Netherlands, 
Nicaragua, Norway, Panama, Paraguay, Portugal, Roumania, 
Russia, Servia, Siam, Sweden, Switzerland, Turkey and the 
United States. 

The convention and resolutions were signed by the 26 states 
following: Argentine Republic, Austria-Hungary, Belgium, Brazil, 
Bolivia, Bulgaria, Chile, Denmark, France, Germany, Guatemala, 
Italy, Luxemburg, Mexico, Montenegro, Netherlands, Nica- 
ragua, Norway, Panama, Paraguay, Russia, Salvador, Servia, 
Switzerland and Turkey. French text: An. de VUnion Inter- 
parlementaire, 1918 :237; R. de dr. wnt. privé et de dr. int. pénal, 9: 
628, English and French texts: United States Senate, 68d Cong., 
1st sess., Doc. 162. 

17 ITALY—JAPAN. Exchange of ratifications of treaty of commerce 
and navigation signed Nov. 25, 1912. Italian decree promulgat- ` 
ing treaty June 19, 1913. French text: R. di dir, int., Vol. 2 - 

_ (Série 2) :431. 

20 JarpaAn—NeTHERLANDS. Dutch decree carrying into effect the 
treaty of commerce and navigation signed. July 6, 1912. French 
text: Staats., 1913, No. 293. 

July, 1918. | 

6 Mexıco—Turzey. Turkey recognized the Huerta Government in 
-Mexico. B. Rel. Ext. (Mexico), 86:317. ~ 

7 NerarRLAaNps. Dutch decree relating to international ileusaphe. 
Staats., 1913 :328. 
20 J APAN— NETHERLANDS. Dutch decree carrying into effect the 
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July, 1918. 
treaty of navigation signed July 6, 1912. French text: Staatsb., 
1913, No. 293. . 

.21 DenmarkK—Moaxico. Denmark recognized the Huerta Govern- 
ment in Mexico. E. Rel. Ext. (Mexico), 86:319. 

28 GrRMANY—NETHERLANDS. Convention extending to the German 
Protectorate of Kiautchou the provisions of the extradition treaty 
of Sept. 21, 1897. Ratified and proclaimed by Germany Aug. 25, 
1918. German and Dutch texts: Reichs. G., 1913:704. 

31 France—Great Brivain—Spain—Portucan. A compromis was 
signed referring to the Permanent Court of Arbitration at The 
Hague the settlement of tae differences between Portugal and ` 
France, Great Britain and Spain relating to property belonging 
to religious associations confiscated by the Republic of Portugal. 
The Tribunal will be composed of. Dr. Van Savornin, Dutch 
Minister of State, and Dr. Lardy, Swiss Minister to France. 
Hon. Elihu Root will serre as ad London Daily Tele- 
graph, Dec. 11, 1918. | | 


August, 1918. 

8 Harri—Mexico. Haiti recognized the Huerta Government in 
Mexico. B. Rel. Hat. (Mexco), 86:318. 

8 . France. French decree promulgating conventions signed April 4, 
May 23 and Oct. 28, 1912, between the Federal Railway Bureau 
of France and the Paris-Lyon-and-Mediterranean’ Railway for 
the use of the line from Geneva to La Plaine for the Paris-Lyon- 
and-Mediterranean railway trains and their entrance into the 

. Geneva-Coravin station. =rench texts: J. O., 1913:7421. 

10 BULGARIA—SERVIA, GREECE, Monrenecroand Roumania. Treaty 

.of peace ending the Second Balkan campaign. French text: Q.. 
dipl., 86:240; English text: Supplement to this JOURNAL, p. 13. 

11 Bercrom—France. French decree promulgating a declaration 
signed July 18, 1900, mod:fying Article 10 of the extradition 
treaty between the two countries signed Aug. 15, 1874. J. 0O., 
1913:7397. 

‘12 NETHERLANDs—Russra. Dutch decree promulgating convention 

relating to associations and companies, signed Sept. 29, 1911, 

ratifications of which were exchanged July 18, 1913. French and- 

Dutch texts: Staats., 1918, Mo. 352: 
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August, 1918. 

27 NetHERLANDS—Norway. Dutch decree proclaiming treaty of 
commerce and navigation signed May 20, 1912, ratified by Nor-. 
way Aug. 22, 1913, and Netherlands Aug. 25, 1913. French and 
Dutch tds: Staats., 1913, No. 362. 

30 Rep Cross. French decree promulgating Geneva Convention of 
July 6, 1906. 


September, 1913. 
2 AUSTRIA—SWITZERLAND. Arbitration treaty signed, renewing the 
‘ treaty of arbitration which expired Nov. 1, 1910. English sum- 
- mary: Peace Movement, 2:457; French summary: Mouvement 
Pacifiste, 2:449; German summary: Friedens-Bewegung, 2:470. 
16 France—Russia. French decree promulgating telephone conven- 
tion signed April 19-June 27, 1912. French text: J. O., 1913: 
8797. 
19 France—Itaty. French decree promulgating convention ined 
Jan. 18, 1908, ratifications of which were exchanged Aug. 5, 
1913, relating to fisheries of Corsica and Sardinia. French text: 
J. O., 1913:8465. 
19 FRANCE— GREAT Britain. French decree E conven- 
tion relating to telephone communication between the two coun- 
tries, signed Feb. 5, 1912. French text: J. O., 1913:7510, 8462. 
21 Dominican R=pusiic. Declaration of blockade of ports of Puerto 
Plata, Sanchez and Samana. J. O., 1913:8373. 
24 FRANCE—LUXEMBURG. French deee promulgating telephone com- 
munication zonvention signed April 7, 1912. J. O., 1913:8773. 
29 Buiaarta—Torxcery. Treaty relating to adjustment of frontiers, 
| signed at Constantinople. French text: Q. dipl., 36:494; Times, 
Sept. 18, Sept. 30, 1913; English text; SUPPLEMENT to this 
J OURNAL, p. 27. 


October, 1913. i 

1-6 INTERNATIONAL Law Assocration. The 28th meeting of the 
International Law Association was held in Madrid, October 1 to 
6. Peace Movement, 2:454; Mouvement Pacifiste, 2:443; Friedens- 

- Bewegung, 2:464; Law Magazine & R., 39:69. | 

O GrRMANY—SWITZERLAND—ITaLy. St. Gotthard Railway Con- 
' vention, signed Oct. 18, 1909,. proclaimed ky Germany. French 
and German texts: Reichs. G., 1913:719; this JOURNAL, 7:601. 
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October, 1918. 


13 


14 


14 
15 
22 


25 


25 


27 


Trper. The conference on Tibet met at Simla, India. “Sir Arthur 
McMahon is president. It appears that the Tibetans demand. . 
recognition by. China of the autonomy of Tibet, the stipulation. 
that henceforth no Chinese officials shall be stationed in Tibet, 
and the payment of indemnities to Tibet for damages by Chinese: 
troops to property. Times, Oct. 14, 22, 1913. 

FraNcCE—GREAT Britax, By an. erahance of notes the arbitra- 
tion convention signed Oct. 13, 1903, and renewed for five. years. 
on Oct. 14, 1908, wes renewed for a further period of five years.. 
J. 0., 1913:9757; Great Britain, Treaty Series, Nov. 18, 1918. 

FranNcE—Turkey. Accord signed for settlement of French. 
claims against Turkey. French text: Q. dipl., 86:682; Mém.. 

. dipl., 61:547, 

France—Hartr. French decree promulgating. agreement signed. 

Sept. 10, 1913, relating to settlement of claims against Haiti, 
French text: J. O., 1913:9251; this Journan, 7:865, Sept. 10. 

TURKEY. A commission was appointed consisting of Turks and. 
foreigners to examine into the modifications neeessary in the 

`- Gapitulations. Mém. dipl., 51:562, 

Barxan War. Third Campaign. Servian troops were withdrawn 
from Albania to the Serbo-Bulgarian frontier laid down. by the 
Treaty of London. This withdrawal is accredited to the ulti- 
matum recently served on Servia by Austria. Times, Oct. 27,. 
1913. 

FRANCE—GREECE. French decree promulgating convention for the 
protection of dramasic works signed April 22, 1912, ratifications. 
of which were exchanged at Athens, Sept. 22, 1913. French text: 
J. O., 1913:6590. 

BuLerom—FRance. French decree promulgating declaration con- 
cerning the transmission of judicial and extra-judicial -acts in. 
civil and commercial affairs, signed Oct. 10, 1912. French text: 
Arch. dipl., 125:76. ` 

Prrsta—Turxeyr. The British and Russian legations at Teheran 
presented a joint note to the Persian Government relating to the: 
Turco-Persian Demarcation Commission, in which Persia is 
formally requested to invite the two Powers to send delegates to 
accompany the commission, and to give these delegates- powers as. 
arbitrators to effect a final settlement in the case of those districts. 


CHRONICLE OF INTERNATIONAL EVENTS 147 


‘October, 1913. 
still under dispute, particularly in reference to the Zohab oilfields. 
Times, Oct. 28, 1913. 

27 Russta—-Tureny. Agreement signed relating to the government 
of Armenia and definite railway concessions. The reform scheme 
for Armenia was previously agreed to by France and Germany and 

' plans the division of Armenia into two provinces under interna- 
tional supervision. The projected municipal councils will be com- 
posed of Mussulman and Armenian representatives and many 
Turkish features will be retained. Times, Cct. 29, 1913. 


November, 1918. 

3. Honpuras—Unitep Stars. Arbitration treaty signed embody- 
ing the peace plan of the Secretary of State of the United States. 
See this JOURNAL, 7 :863-—SALVADOR—UNITED STATES. 

4 MonTENEGRO—SERVIA. Treaty signed settling the frontier. This 
was one of the treaties agreed upon under the Treaty of London, 
May 30, 1918. Ratifications exchanged at Belgrade, Nov. 27, 
1913. Mém. dipl., 5:578, 610. ! 

5 Cama—Russita. Agreement signed relating to Mongolia. The 
autonomy of Outer Mongolia is recognized by China, and Russia 
agrees to refrain from colonization and military occupation, with 
the exception of consular guards. Outer Mongolia shall comprise 
those regions under the jurisdiction of the Chinese Governor at 
Urga, the Tartar General at Uliassutai, and the Chinese General 
at Kobdo, and the frontier is to be settled by further negotiations. 
N. Y. Times, Nov. 6, 1913; Times, Nov. 6, 1918; French text: 
Q. dipl., 30:759. 

5 Cotompra—PanaMa. The Senate of Colombi by unanimous vote 
passed a resolution again declaring that Colombia’s Isthmian 
rights are imprescriptible. At the same time the Senate pro- 
tested against the causes preventing Colombia’s defense of her 
rights and stated that she would view with satisfaction “anything 
modifying those causes and replacing them by acts of equity and 
justice.” N. Y. Times, Nov. 6, 1913. 

§ ALAaska—CANapDA. Speech by Hon. Frank O. Smith, of Maryland, 
in the United States House of Representatives, on Joint Resolu- 

‘tion (H. J. Res., 146, 63d Cong. Ist sess.); requesting the Presi- 
dent tọ negotiate with the British and Canadian Governments 
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November, 1918. 


regarding the transfer of southeastern Alaska to Canada by sale 
or exchange. Cong. Record, Nov. 7, 1913. 


7 Ecvapor. It was announced that Ecuador had begun negotiations: - 


for a European loan of $30,000,000, which will be used for water- 
works and sewerage systems in Guayaquil. The improvement of 
the sanitation of Guayaquil is made imperative by the early open- 
ing of the Panama Canal. Washington Post, Nov. 8, 1913. `- 


9 Cxina—NeErHERLANDS. Consular convention signed. Mém. dipl., 


51:578. 


10 Bricrum—Francr. French decree promulgating a declaration 


siened at Brussels, July 18, 1900, for the revision of Art. 10 of the 
extradition treaty signed Aug. 15, 1874, the ratifications of which 
were exchanged Oct, 31, 1913. French text: J.-0., 1913:9966; 
Monit., Nov. 6, 1913. 


11-13 Grence-—-Turkey. Treaty signed at Athens settling differences. | 


14 
15 


18 


23 


growing out of the Balkan War. This was one of the treaties 
agreed upon at the conference of London. Ratified by Turkey 
and ratifications exchanged at Athens, Nov. 27, 1913. Times, 
Nov. 14, 28, 1913; Mém. dipl., 51:579, 582. French text: Q. dipl.,._ 
36:623, 682; English text: Supplement to this JOURNAL, p. 46. 

INTERNATIONAL CONGRESS ON SAFETY AT Sea met at London. ` 

Unirep States—Urusuay. Arbitration convention signed Jan. 9, 
1909; ratified by tke United States March 9, 1909; ratified by. 
Uruguay June 27, 1913; ratifications exchanged Nov. 14, 1913; 
proclaimed. by the United States Nov. 15, 1913; English and 
Spanish texts: U. S. Treaty Series, No. 583. 

Costa Rica—Panama BOUNDARY ARBITRATION. In accordance 
with the requirements of the treaty of March 17, 1910, the Case 
of each Government was filed with the Arbitrator, Chief Justice . 
White. The answers are required to be filed within six months 
thereafter. English text of treaty: Supplement, 6:1.. 

BULGARIA—GREECE. The Bulgarian Minister for Foreign Affairs, 

- M. Guenadieff, has proposed to the French Chargé d’affaires at | 
Sofia that the differences between Bulgaria and Greece concerning 
prisoners of war be submitted to President Poincaré as arbitrator. 
Bulgaria agreed to accept the arbitration unreservedly. Bulgaria 
complains that Greece still holds and refuses to release Bulgarian 
prisoners of war. N. Y. Herald, Nov. 23, 1913. 
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December, 1918. 

4 ÅLBANIA. It is announced that the great Powers of Europe hava 
given their consent to the assumption of the throne of Albania 
by the Prince of Wied. . 

4 Unien States. The Secretary of the Navy of the United States 
announced that he would favor an international Congress in 
Washington within the coming year to bring about a world-wide 

-. agreement for limiting the building of battleships. N. Y. Times, 
Dec. 5, 1913. . l 

7 Swirzertanp—Unirep rares. Arbitration treaty sighed re- 
newing for a further period of five years the arbitration treaty 
which expired Feb. 29, 1913. 

8 Unrrep Starrs. The House of Representatives passed, by a vote 
of 317 to 11, the following resolution: Resolved, That in the’ : 
opinion of the House of Representatives the declaration of the 
First Lord of the Admiralty of Great Britain, the Right Hon. 
Winston Churchill, that the Government of the United Kingdom 
is willing and ready to co-operate with other Governments-to se- 
cure for one-year a suspension of naval construction programs 
offers the means of immediately lessening the enormous burdens of 
the people and avoiding the waste of investment in war material. 

Sec. 2. That a copy of this resolution be furnished the 
President with the request that, so far as he can do so, having 
due regard for the interests of the United States, he use his in- 
fluence to consummate the agreement suggested by the Right 
Hon. Winston Churchill. United States House of Representatives, 
58d Cong., 2d sess., House Res. 298; Congressional Record, Dec. 8, 
19138. © > . ! 

12 Camna-—Roussra. Russia proposed to the other Powers the evacua- 
tion of Tchi-Li by the international troops which have been sta- 
tioned there since the Boxer Rebellion. 

13 FIFTH Pan AMERICAN CONFERENCE. Announcement of the tenta- 
tive program for the Fifth Pan American Conference at Santiago 
de Chile in 1914. All but the last three topics are said to be 
within the usual strict precautions taken to prevent the raising of 
embarrassing questions at Pan American Conferences. The 
eleventh topic proposed is: 

i “Declaration as a principle of Anena policy that aliens do. 
not enjoy other civil rights or other resources than those.guaran- 
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teed by the consti sution and laws of each country to the citizens 
thereof.” 

This tentative program has been submitted to the Pan om 
‘ican nations for approval. It is said to have already received the 
approval of the Secretary of State of the United States. The 

. criticism of the eleventh topic is that such an agreement would 
curtail the right o? one of the states to intervene diplomatically 
‘on behalf of its citizens in other Pan American states, thus leaving 
the alien no redress in case of a denial of justice or unfair treat- 
ment by the courts of the country of his domicile. 

14 Crete. Formal annexation of the Island of Crete to Greece. 
Crete was under Venetian rule from 1211 to 1669, when it was 
taken by Turkey and retained until the outbreak of the Greek 
revolution in 1830 being always considered one of the worst gov- 
erned of Turkish provinces. When Greek independence was de- 
clared ‘the Powers refused to include Crete among the islands 
annexed to Greece, but arranged its administration by the Vice- 
roy of Egypt. In 1840.the government was again undertaken by ` 
Turkey.. After an insurrection in 1868 a kind of constitution with 
a certain autonomy was granted, embodied in the Organic Act of 
1868. In 1878, the Cretans invoked the mediation of England 
and a convention known as the Pact of Halepa was drawn up, 

which confirmed the Organic Act and inaugurated a parliamen- ` 
tary régime. The Pact was observed until 1889, when the Porte, 
during another insurrection, issued a firmin abolishing it, and, 
although the Pact possessed quasi-international sanction, its 
abolition.did not cause the Powers:to intervene. Another insur- 
rection in 1896 forced the Porte to restore the Pact and grant a 
new constitution. The insurrection continued, and in 1897, when 
‘Greece intervened, an international fleet blockaded the Cretan 
coast. The Powers called upon Greece to evacuate the island, 
and refused to allow its annexation to Greece, but declared that 
owing to the failure of Turkey to carry out promised reforms, 
Crete should be given an autonomous government, under the 
suzerainty of Turkey, but paying no tribute. Cretan autonomy - 
was proclaimed March 20, 1897. ‘The Powers divided the island 
into four departments, which they severally undertook to ‘ad- 
minister. The government was directly. under a High Commis- 
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“18 


23 


sioner, the post being occupied by Prince George of Greece from 
Nov. 28, 189& to September 25, 1906. By an agreement dated 
August 14, 1906, the Powers invited the King of Greece, in event 
of the office o? High Commissioner becoming vacant, to propose 
a candidate for the post to be nominated by the Powers for a 
period of five years, and agreed that Greek officers were to take 
over the direction of the gendarmerie and militia. In 1908 there 
was much ag‘tation for annexation to Greece, the Cretans is- 


“suing an annexation proclamation, and the Powers declared the 


administration would be intrusted to the “constituted authori- 
ties” until tke question -could be settled with the consent of 


Turkey. In September, 1911 the Powers announced that they 
would not fill the post of High Commissioner, nor in any way 


change the status quo of ‘the island, which left the government 
in the hands of a commission and assembly, acting in the name 
of the King cf Greece. In October, 1912, the Cretan deputies 
were admitted to the Greek Parliament at Athens, the annexa- 
tion proclamation of 1908 was sanctioned by Greece, and a 
governor was appointed. On February 15, 1913, the island was 


‘formally evacuated by the Powers, and on December 14, 1913, 


King Constartine of Greece personally raised the Hellenic flag 
over the Island. Statesman’s Yearbook, 1918. 


‘Death of Baron Carl Carlson Bonde. Baron Bonde was President 


of the Swedish arbitration group. in the Swedish Chamber of 
Deputies, President of the Swedish Group of the Interparlia- 
mentary Union, First Gentleman of the Swedish Court and 
member of the Advisory . Council of the Carnegie Endowment. . 
He was the author of various historical works. 


NicarkaGua—Unitep Stares. Arbitration treaty signed embody- 


ing the peace plan of the Secretary of State of the United States. 
See this JOURNAL, 7:863—-SaLVADOR—UNITED STATES. 


‘NETHERLANDS—UNItTEp States. Arbitration treaty signed em- 


bodying the peace plan of the Secretary of State of the United 
States. See this JOURNAL: 7:863—SALVADOR—UNITED STATES, 


Cuina—Germany. Agreement signed by Chinese Foreign office 


and German Minister to China, for the construction of two 
railways in China to be undertaken by German engineers with 
German capital. The-estimated cost of the two railways is from 
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$17,000,000 to $20,000,000. The first line is to run 1 from inom 
near Kiao-chou on the Shantung Railway southward to Hanch- 

` wang, where the Tien-Tsin-Pukow Railway crosses the Grand 

Canal. The second line is to extend the Shantung Railway from 

its present terminus at Tsinan to Shunteh, on the Hankow Rail- 

' way. The concession for the Kaomi line was granted in the. 

Kiao-chou treaty of 1898 but never before undertaken. N. Y. 
Herald, Dec. 24, 1913. 

30 Ivraty—Porrucau. Italy has accepted for the settlement of her 
claims against Portugal for confiscation of property belonging to 
Italian religious associations, the principle of arbitration agreed 
upon by Portugal with Great Britain, France and Spain. l 


INTERNATIONAL CONVENTIONS 
Adhesions, Ratifications and Denunciations 


AUTOMOBILES. Paris, October 11, 1909. 
Adhesions: 
- Denmark for Danish Antilles, except iaoe Islands (R). 
Aug. 13, 1913. J. O., 1913:7493. 
Denunciations: 
. Great Britain for Barbados, Leeward Islands, Northern Nigeria, 
Southern Nigeria, Sierra Leone and Seychelles. Aug. 13, 
1913. R. gén. de dr. int. pub., 20:605. - : 


COLLISIONS AT SEA. Brussels, September 23, 1913. 
Ratifications: | 
Greece. J. O., 1913:9325. 
‘Nicaragua. Reichs-G., 1913:707. 
Norway. J. O., 1913:10482. 


COPYRIGHT, LITERARY AND ARTISTIC Property. Berne, 1886; Paris, 
1896; Berlin, 1908. 
Adhesions: | 
- Great. Britain for Newfoundland, July 1, 1912. 


DECLARATION or Lonpen. Feb. 26, 1909. 
Declaration concerning the laws of naval warfare. Signed iy Ger- 
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many, United States, Austria-Hungary, France, Great Briiain, 
Netherlands, Spain, Italy, Russia and Japan. 
Ratification advised by the United States Senate April 26, 

1912, er 
Ratification voted down in the Parliament of Great Britain. 
English text: Malloy, Vol. 3 (Charles), 266; United States Senate, 
61st Cong., 1st sess., Confidential, Ex A. 


INDUSTRIAL Prorerty. Washington, June 2, 1911. 

Convention of the union of Paris March 20, 1883, revised at 
Brussels, December 14, 1900, and at Washington June 2, 
1911. Signed by Germany, Austria, Belgium, Brazil, Cuba, 
Denmark, Dominican Republic, Spain, United States, France, 
Great Britain, Italy, Japan, Mexico, Norway, Portugal, 

| Servia, Sweden, Switzerland, France for Tunisia. 
Ratifications, up 'o April 1, 1918: 

Germany, Austria-Hungary, Dominican Republic, Spain, 

-~ France, Great Britain, Italy, Japan, Mexico, Norway, 
Netherlands, Portugal, Switzerland and Tunis. Ratified by 
United States, June 20, 1912, proclaimed, April 29, ‘1913. 

Adhesions: _.4 

Great Britain for New Zealand, Ceylon, Trinidad and Tobago. 
'R. gén. de dr. int. pub., 20:509. 

Great Britain for Papua, Feb. 1, 1913; Norfolk Island and 
Australia, July 1, 1912. J. O., 1913 :10482. 

French and English texts: U.S. Treaty Series, No. 579; French 
text: Arch, dipl., 126:65; German text; Reichs-G., 1913 :236, 
251. 


Posriic Hyerenr. Rome, December 9, 1907. 
Adhesions: 
Uruguay. J. O., 1913:8773. “ 
French and English texts: Malloy, Treaties, Conventions, etc., 
Vol. 2, 2214. | 


SatvaGeE. Brussels, September 23, 1910. 
Ratifications: 
Greece. J. O., 1913:9825. 
Norway. J. 0O., 1913:10482. 
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SANITARY CoNVENTION. Paris, January 17, 1912. i 
Signed by Germany, United States, Argentine Republic, Austria, ` 
Belgium, Bolivia, Brazil, Bulgaria, Chile, Colombia, Costa Rica, 
Cuba, Denmark, Ecuador, Spain, France, Great Britain, Greece, 
Guatemala, Haiti, Honduras, Italy, Luxemburg, Mexieo, Mon- 
tenegro, Norway, Panama, Netherlands, Persia, Portugal, Rou- 
mania, Russia, Salvador, Servia, Siam, Sweden, Switzerland, 
Turkey, Egypt, Uruguay. 
Ratrfications: ` 
Uruguay. 
United States: ratification advised by the Senate, Feb. 26, 1913. 
French and English texts: Malloy, Vol: 3 (Charles), 390; ene 
text: B. Rel. Ext. (Colombia), 4:435. 


TRADE-Marxs. Madrid, April 14, 1891. Washington, June 2, 1911. 
Signed by Brazil, Cuba, Spain, France, Great Britain, Portugal,, 
Switzerland and Tunis. 
Ratifications: 
France. April 17, 1913. 
Great Britain for Ceylon, Trinidad, Tobago. R. gén. de dr. inë. 
pub., 20:605. 
French text: Arch dipl., 126:80. 


Warre Siavery. Convention, Paris, May 4, 1910. 
Accessions: ' . 
Great Britain for Canada, April 25, 19138; R. gên. de. dr. inè. 
pub., 20:605; J. O., 1913:8773. Great Britain for South . 
African Union, Sept. 19, 1913. R. gén. de dr. int. pub., 26: 
605; J. O., 1913:8773. Great Britain for Newfoundland and 
New Zealand, Oct. 1, 1913. J. 0., 1913:10151. Portugal, 
Sept. 9, 1913. 
French text: J. O., April 23, 1913; French and German texts: 
Reichs-G., 1913:31. 
KATHRYN SELLERS.- 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 
| GREAT BRITAIN ! 


Aliens Act, 1905. Return of alien passenger traffic to and from the 
United Kingdom, and number of expulsion orders made, eee the 
three months ended June 30, 1913: Cd. 7047, 2d. 

Aviation, Memorandum on naval and military. Cd. 6695. tiéd. 

China. Further correspondence respecting the affairs of. (February 
to December, 1912.) Cd. 7054. 1144d. 

East Africa Protectorate. Judgment, dated May 26, 1913, of the 
High Court in the case brought by the Masai Tribe against the Attorney- 
‘General of the East Africa Protectorate and others. Cd. 6939. 114d. 

_ Egypt. Translation of organic and electoral law, promulgated J uly 21; 
1913. Cd. 6878. 34d. 
= Marconi’s Wireless Telegraph Co., Ltd., Agreement between, and the ` 

Postmaster General, with regard to the establishment of a chain of Im- 
perial wireless stations; with Treasury minute thereon. H. of C.-Reports 
and Papers, 1913, No. 217. 714d. 

Opium. Agreemenz between United Kingdom and Portugal for regu- 
lation of opium moncpolies in the colonies of Hong Kong and Macao. 
Signed at London, June 14, 1913. Treaty ser., 1918, No. 11. 1d. 

Persia. Financial advances made by H. M. Government and the 
Government of India to the Persian Government. Cd. 7053. 1d. 

Sierra Leone. Desvatch from the Governor, reporting on the meas- - 
“ures adopted to deal with unlawful societies in the protectorate. Cd. 
‘6961. Zad, 


UNITED Starts ?. 


. Alaska fisheries, Laws and regulations for protection of. 5p. Com- 
merce Dept. (Circular 251; Bureau of Fisheries.) 


‘ 1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London; England. 

' 2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, a Printing Office, Wash- 
ington, D. C. 
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Panama Canal.traftic and tolls. By Emory R. Johnson, special com- . 
_mussioner. Errata. [1913] 1 p. 4°. War Dept. 

- Panama-Pacific International Exposition, Report favoring H. 7595, 
for free importation of articles intended for foreign buildings and ex- 
hibits at. Sept. 2, 1913. 4p. H. rp. 65. 

Peace, world, sadr American leadership, sermon by T. M. C. Bir-- 
mingham. Sept. 25, 1913. 18 p. S. doc. 139. 

Porto Rico. Comp lanon of revised statutes and codes of Porto Rico, 
embracing certain Spanish laws still in force, general and permanent 
legislation Dec. 3, 1900-Mar. 9, 1911; with organic laws of Porto Rico, 
being treaty of peace with Spain and acts of Congress having special 
reference to Porto Rico. 1913. vii+1682 p. large 8°. S. doc. 813, 61st 
Cong. 3d sess. Cloth, $3.25. | 

Radiotelegraph convention between United States and other Powers; 
signed London, July 5, 1912, proclaimed July 8, 1913. 76 p.il. Treaty 
ser., No. 581. [French and English.] State Dept. | 

South America. The world race for rich South American trade, ar- 
ticle relating to competition between United States, Germany, Great 
Britain, and Italy for rich South American trade, and survey of effects 
of Panama Canal upon South America. By Charles Lyon Chandler. 
1913. 12p. S. doc. 208. Paper, 5c. | 

Tariff. Response io resolution, report, with accompanying papers, 
relating to paragraph J, subdivision 7, of sec. 4, 5 as amended, of H. 3321, 
providing for discount of 5 per cent on duties on goods, wares, and mer- 
chandise imported by vessels admitted to registration under laws of 
United States. Sept. 4, 1913. 4p. S. doc. 179. 

Taxation of government property in capitals of leading countries of 
the world, Response to resolution, communication with information 
relating to. August 13, 1913. 64 p. S. doe. 163. Paper, 5c. 

Guo. A. FINcH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


WILLIAM STEWART MACLEOD V. THE UNITED STATES 
Supreme Court of the United States 
June 10, 1913 


The appellant, William Stewart MacLeod, surviving partner of Mac- 
Leod & Company, brought suit in the Court of Claims to recover from. - 
the United States the amount of certain duties paid by the firm under 
protest upon a cargo of rice imported into the Island of Cebu at the 
city and port of the same name, in the Philippine Islands, on January 29, 
1899. The Court of Claims decided in favor of the United States and 
rendered judgment dismissing the petition. 45 Ct. Cis. 339. The case 
was then appealed to this court. 

The Court of Claims made findings of fact, the substance of which 
is as follows:. 

The claimant firm, comprised of the appellant (the survivor) and two 
others, all citizens of Great Britain, had its head office at Manila- and 
was engaged in doing a general mercantile business there and elsewhere. 
in the Orient. . On January 13, 1899, the claimants chartered an Amer- 
ican steamship, the Venus, at Manila and cleared her in ballast for 
Saigon, China, whence she sailed for the port of Cebu with a cargo of 
rice on January 22nd, carrying the usual consular papers. Prior to that 
time it had been the practice of the military authorities at Manila to 
require importers, residing in that city and shipping rice to points in . 
the Philippines not actually occupied by the United States forces, to 
present certified manifests covering their cargoes and to pay the duties 
thereon to the United States military collector of customs at Manila, 
which practice was a matter of common knowledge and discussion among 
the -business men in that city, but there is no other evidence charging 
the claimants with knowledge of the fact. 

_ The collector at Manila was informed by competitors of the’ claimants 
that the latter proposed to ship the cargo to Cebu without paying duty 
158 - 
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‘ at Manila and that, as they complied with the requirements of the 
United States authorities, they would be unable to compete, under such 
unfair conditions, with the claimants; and the collector received con- 
firmation of such report from the consul at Saigon on the 21st of January, 
and on the 28rd officially notified the claimants that a certified manifest 
must be presented and duties paid on the cargo at the custom house at 
Manila. The next day one of the claimants presented in person to the 
collector a letter stating that there had been no secret as to the move- 
ment of the Venus; that she had been openly dispatched to Saigon to 
load a cargo of rice for the Philippines, and that the captain had instruc- 
tions to secure consular papers, if ordered to Cebu, in case that port 
should be in the passession of the United States authorities upon his 
arrival, and that they presumed his papers were in order; that according 
to their advice Cebu was in the hands of the republican government, 
whose authorities would exact the payment of duties, the same in amount 
as under the Manila tariff; that in selling the cargo they had been re- 
quired to guarantee that the duties would not exceed those under the 
Manila tariff; that the claimants protested against paying the duties 
twice, as it was through no fault of theirs that the duties went to the 
Cebu authorities, and that, desiring to respect the notification, they 
- would, if instructed, request their Cebu friends to protest against the 
payment in Cebu because, according to the notification, the Cebu cus- 
toms were under the control of the United States. At the same time 
the collector was informed that a ship of the claimants was about to 
leave Manila for Cebu, which would arrive in time to head off the Venus 
(which did in fact sail from Manila that day and arrived in Cebu before 
the Venus); that their intention in so advising the collector was that he 
might take the steps he thought most expedient, but that the claimants, 
unless otherwise ordered by the United States, intended to carry out 
their contract with the purchasers of the cargo, even if required to pay 
double duties. 

Upon the arrival of the Venus at Cebu, January 29, 1899, the native 
government demanded the payment of duties on the cargo and refused 
to allow its discharge until such payment was made. -On February 4, 
1899, the duties were paid and the cargo delivered to the purchasers. 
Upon the arrival of the Venus thereafter at Manila, with a cargo from 
Cebu, she was at first prevented from discharging her cargo without 
paying the duties involved in this case, but later was permitted to do so..- 
Subsequently the collector refused to receive further business from the 
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claimants until the duties in question were paid, and because of such ` 
refusal and in order to transact further business with the collector, the 
claimants, involuntarily and under protest, paid the duties demanded. 

War was declared with Spain on April 25, 1898, and on May 1, 1898, 
the forces of the United States captured Manila Bay and harbor. The 
following order of the President was thereafter promulgated: 


: Executive Mansion, July 12, 1898. 

By virtue of the authority vested in me as Commander-in-Chief of the Army and 
Navy of the United States of America, I do hereby order and direct that upon the 
occupation and possession of any ports and places in the Philippine Islands by the 
forces of the United States the following tariff cf duties and taxes, to be levied and 
collected as a military contribution, and regulations for the administration thereof, 
shall take effect and be in force in the ports and places so occupied. 

Questions arising under said tariff and regulations shall be decided by the general 
in command of the United States forces in those islands. 

Necessary and authorized expenses for the administration of said a and regula- 
tions shall be paid from the collections thereunder. 

Accurate accounts of collections and expenditures shall be kept and ies to the 
Secretary of War. 

Wittram McKintey. 


The protocol of August 12, 1898, provided that “The United States 
will occupy and hold the city, bay and harbor of Manila, pending the 
conclusion of a treaty of peace which shall determine the control, dis- 
position and government of the Philippines.” Manila was opened as a 
port of entry on August 20, 1898, and Cebu on March 14, 1899. The 
executive order of July 12, 1898, was not proclaimed in Cebu until 
February 22, 1899, or later. The treaty of peace was signed on Decem- 
ber 10, 1898, but ratifications were not exchanged until April 11, 1899. 
The Spanish forces evacuated the Island of Cebu on December. 25, 1898. 
having first appointed a provisional governor. Shortly thereafter’ the 
. native inhabitants, formerly in insurrection against Spain, took posses- 
sion of the island, formed a so-called republic and administered the 
affairs of the island until possession was surrendered to the United States 
on February 22, 1899, prior to which time no authorities of the United 
States had been in the island and the United States had not been in 
possession or occupation of the island, it having been up to that time in 
the actual physical possession of the Spanish and the people of the island. 


Mr. Justice Day, after making the foregoing statement, delivered the 
opinion of the court. 
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When the Spanis1 fleet was destroyed at Manila, May 1, 1898, it 

became apparent that the Government of the United States might ‘be 
required to take the necessary steps to make provision for the govern- 
‘ment and control of such part of the Philippines as might come into the 
military occupation of the forces of the United States. The right to 
thus occupy an enery’s country and temporarily provide for its govern- 
ment has been recognized by previous action of the executive authority 
~ and sanctioned by ‘requent decisions of this court. ‘The local govern- 
ment being destroyed, the conqueror may set up its own authority and - 
make rules and regulations for.the conduct of temporary government, 
and. to that end may collect taxes and duties to support the military 
authority and carry on operations incident to the occupation. Such 
was the course of the government with respect to the territory acquired 
by conquest and afterwards ceded by the Mexican Government to the 
United States. Crass e al. v. Harrison, 16 How. 164. See also in this 
connection Fleming et al. v. Page, 9 How. 603; New Orleans v. Steam- 
ship Co., 20 Wall. 387; Dooley v. United States, 182 U. S. 222; 7 Moore’s 
International Law Digest, §§ 1143 et seg., in which the history of this 
government’s action following the Mexican War and during and after 
the Spanish-American War is fully set forth: and also Taylor on.Inter- 
national Public Law, chapter IX, Military Occupation and Adminis- 
tration, §§ 568 et seg.; and II Oppenheim on International Law, §§ 166 
`- et seg. 
-There has been considerable discussion | in the cases and in works of 
authoritative writers upon the subject of what constitutes an occupation 
which will give the right to exercise governmental authority. - Such 
occupation is not merely invasion, but is invasion plus possession of the- 
enemy’s country for the purpose of holding it temporarily at least. II 
Oppenheim, § 167. What should constitute military occupation was 
one of the matters before The Hague convention in 1899 respecting laws 
and customs of war on land, and the following articles were adopted by 
the nations giving adherence to that convention, among which i is the 
United States (82 Stat. IT, 1821): 


Article XLII. Territory is naid occupied when it is actually placed under - 
the authority of the hostile army. 
The occupation applies only to the territory where such authority is established, 
and i in a position to assert itself. 

` Article XLIII. The authority of the legitimate power having actually passed into ` 
_ the hands of the occupant, the latter shall take all steps in his power to re-establish | 
i 


” 
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and insure, as far as possible, public order and safety, while respecting, unless ab- 
solutely prevented, the laws in force in the country. 


A reference to the Messages and Papers of the Presidents, to which 
we may refer as matters of public history, shows that the President was 
sensible of and disposed tc conform the activities of our government to 
the principles of international law and practice. See 10 Messages and 
Papers of the Presidents, 208, executive order of the President to the 
Secretary of War, in which the President said (p. 210): 


While it is held to be the right of, a conqueror to levy contributions upon the enemy 
in their seaports, towns, cr provinces which may be in his military possession by con- 
quest, and to apply the proceeds to defray the expenses of the war, this right is to be 
exercised within such limitations that it may not savor of confiscation. As the result 
of military occupation the taxes and duties payable by the inhabitants to the former 
government become payable to the military occupant, unless he sees fit to substitute 
for them other rates or modes of contributions to the expenses of the government. 


The moneys so collected are to be used for the purpose of paying the expenses of .. 


_ government under the military occupation, such as the salaries of the judges and 
the police, and for the payment of the expenses of the army. 


To the same effect, executive order of the President to the Secretary 
of the Treasury, in which the President said (p. 211): 


I have determined to order tkat all ports or places in the Philippines which may be 
in the actual possession of our land and naval forces by conquest shall be opened, 
while our military occupation may continue, to the commerce of all neutral nations, - 
as well as our own, in articles not contraband of war, upon payment of the rates of 
duty which may be in force at the time when the goods are imported. 


And the like executive order of the President to the Secretary of the 
Navy (p. 212). 

In pursuance of this policy, the order of July 12, 1898, was framed. 
By its plain terms the President orders and directs the collection of 
tariff duties at ports in the occupation and possession of the forces of the 
United States. More than this would not have been consistent with the 
"principles of international law, nor with the practice of this government 
in like cases. While the subsequent order of December 21, 1898, made 
after the signing of the treaty of peace, is referred to m the brief of coun- 
sel for the government, it was not alluded to in the findings of fact of 
the Court of Claims; but we find nothing in that order indicating a 
change of policy in respect to the collection of duties. While the signing 
of the treaty of peace between the United States and Spam on Decem- 
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ber 10, 1898, was stated, the responsible obligations imposed upon the 
United States by reason thereof were recited and acknowledged and the 
necessity of extending the government with all possible dispatch to the 
whole of the ceded territory was emphasized, no disposition was shown 
_ to enlarge the num>er of ports and places in the Philippine Islands at 
which duties should be collected so as to include those not occupied by 
. the United States, and the President said (p. 220): 


All ports and places in the Philippine Islands in the actual possession of the land 
and naval forces of the United States will be opened to the commerce of all friendly 
nations. All goods and wares not prohibited for military reasons, by due-announce- 
ment of the military authority, will be admitted upon payment of such duties and 
other charges as shall be in force at the time of their importation. 


The occupation ky the United States of the city, bay and harbor of 
Manila pending the conclusion of a treaty which should determine the 
control, disposition and government of the Philippines was provided 
for by the protocol of August 12, 1898, and the necessity of further oc- 
cupation, until the exchange of ratifications by the Governments of 
Spain and the United States, was recognized by the President in the 
order of December 21, 1898. We have been unable to find anything 
in the executive or congressional action prior to the importation of 
the cargo now in question having the effect to extend the executive order 
as to the collection of duties during the military occupation to ports and 
places not within the occupation and control of the United States. 

The statement of the facts shows that the insurgent government was 
in actual possession of the custom-house at Cebu, with power to enforce. 
the collection of duties there, as it did. Such government was of the 
class of de facto governments described in 1 Moore’s International Law 
Digest, § 20, as follows: 


Bus there is another description of government, called also by publicists a govern- 
ment de facto but which might, perhaps, be more aptly denominated a government of 
paramount force, Its distinguishing characteristics are (1) that its existence is main- 
tained by active military power within the territories, and against the rightful au- 
thority of an established and lawful government; and (2) that while it exists it must 
necessarily be obeyed in civil matters by private citizens who, by acts of obedience 
rendered in submission to such force, do not become responsible, as wrongdcers, for 
those acts, though not warranted by the laws of the rightful government. Actual 
governments of this sor; are established over districts differing greatly in extent and 
condisions. They are usually administered directly by military authority, but they 
may be administered, elso, by civil authority, supported more or Jess directly by 
military force.’ (Thornington v. Smith, 8 Wall. 1, 9.) 
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The attitude of this government toward-such de facto governments 
was evidenced in the Bluefields case, a full account of which is given — 
in 1 Moore’s International Law Digest, pp. 49 et seg. In that case Gen- 
eral Reyes had headed an insurrectionary movement at Bluefields and 
acquired actual control of the Mosquito -Territory in Nicaragua. His 
’ control continued for a short time only, February 3 to February 25, 
1899, and after the re-esteblishment of the Nicaraguan Government at 
Bluefields it-demanded of American merchants the payment to it of 
certain amounts of duty which they had been compelled to pay to the 
insurgent authorities during the period of their de facto control. The 
American Government remonstrated, and the duties demanded by the 
Nicaraguan Government were by agreement deposited in the British 
consulate pending a settlement of the controversy. The Department of © 
~ State of the United States, upon receiving sworn statements of the 
American merchants to the effect that they were not accomplices of 
heyes, that the money actually exacted was the amount due on bonds 
which then matured for duties levied in December, 1898, payments 
being made to the agent of the titular government who was continued 
in office by General Reyes, that payment was demanded under threat 
of suspension of importations, and that from February 3 to February 25 
_ General Reyes was in full control of the civil and military agencies in 
tae district, expressed th2 opinion that to exact the second payment 
would be an act öf international injustice; and the money was finally 
raturned to the American merchants with the assent of the Government 
af Nicaragua. 

A similar case appears in 1 Moore’s International Digest, p. 49, in 
which our government was requested by Great Britain to use its good 
affices to prevent the exaction by the Mexican Government of certain 
Cuties at Mazatlan, whick had been previously paid to insurgents. The 
then Secretary of State, Mr. Fish, instructed our Minister to Mexico 
as follows: 


It is difficult to understand upon what ground of equity or public law such duties _ 
can be claimed. The obligation of obedience to a government at a particular place 
in a country may be regarded. as suspended, at least, when its authority is usurped, 
end is due to the usurpers if they choose to exercise it. To require a repayment of 
cuties in such cases is tantamount to the exaction of a penalty on the misfortune, 
E it may be so called, of remaining and carrying on business in a port where the au- 
thority of the government had been annulled. The pretension is analogous to that 
upon which vessels have been captured and condemned upon a charge of violating a 
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blockade of a port set on foot by a proclamation only, without force to carry it into 
effect. 


See also Colombian Controversy, 6 Moore’s international Law Di- 
- gest. pp. 995, et seg. 

While differing somewhat in its circumstances, the case of United . 
States v. Rice, 4 Wheat. 246, is an instructive case. In that case, during 
the War of 1812, the port of Castine, Maine, was captured by the British 
forces and during its occupation the British Government exercised 
civil and military authority over the people, established custom-houses 
and collected duties on goods. After peace and the re-establishment of 
the American Government at Castine the collector of customs claimed 
the right to collect duties upon the goods, and this court held that the 
duties could not be collected a second time. Mr. Justice Story, deliver- 
ing the opinion of the court, after stating that the British Government 
was in full control of the port and authorized to collect duties, said 


(p. 254): 


Castine was, therefore, during this period, so far as respected our revenue laws, to 
be deemed a foreign part; and goods imported into it by the inhabitants, were sub- 
ject to such duties only as the British Government chose to require. Such goods 
were in no correct sense imported into the United States. The subsequent evacuation 
by the enemy, and resumption of authority by the United States, did not, and could 
not, change the character of the previous transactions. The doctrines respecting the 
jus postlimintt are wholly inapplicable to the case.. The goods were liable to American 
- duties, when imported, or not at all. That they are so. liable at the time of importa- 
tion is clear from what has been already stated; and when, upon the return of peace, 
the jurisdiction of the United States was reassumed, they were in the same predica- 
ment as they would have been if Castine had been a foreign territory ceded by treaty 
to the United States, and the goods had been previously imported there. In the latter 
case, there would be no pretence to say that American duties could be demanded; 
and, upon principles of public or municipal law, the cases are not distinguishable. 
The authorities cited ab the bar would, if there were any doubt, be decisive of the 
question. But we thin< it too clear to require any aid from authority. 


We observe that the learned justice puts the case of the importation 
of goods into a foreign territory afterwards ceded to the United States 
` as one which under no pretense would afford an authority to collect 
duties upon goods previously imported there. We do not think that it - 
was the purpose of the executive order under which the government 
at Manila was instituted and maintained at the time of this importation 
to direct the collection of duties at ports not in the occupation of the 
United States, and certainly not at one actually in the possession of a 
de fecto government, as is shown in this case. 
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It is said, however, that the claimants resided and were doing busi- 
ness at Manila and therefore were subject to the military authority 
there, and the authority of a conquering power, recognized in New Or- 
Jeans v. Steamship Company, supra, 394, to regulate trade with the 
enemy and in its country is cited in support of the proposition. That 
there is such general authority, there can be no doubt. It is, however, — 
not without limitation, and a local commander is certainly bound by 
the orders of the President as commander in chief, which in this case 
had limited tariff collections to ports and places occupied by the United 
States. And such authority is subject to the laws and usages of war 
(New Orleans v. Steamship Co., supra, p. 394) and, we may add, to such 
rules as are sanctioned by established principles of international law. 

A state of war as to third persons continued until the exchange of 
treaty ratifications (Dooley v. United States, 182 U. S. 222, 280), and, 
although rice, not being contraband of war, might have been imported 
(7 Moore’s International Law Dig., pp. 683, 684), the authority of the 
military commander, until the exchange of ratifications, may have in- 
cluded the right to contrcl vessels sailing from Manila to trade in the. 
enemy’s country and to penalize violations of orders in that respect. 
But whatever the authority of the commander at Manila or those acting 
under his direction to control shipments by persons trading at Manila’ 
and in vessels sailing from there of American registration, such au- 
thority did not extend to the second collection of duties upon a cargo 
from a foreign port to a port occupied by a de facto government which | 
had compulsorily required the payment of like duties. 

It is further contended that, if the collection of duties was originally 
without authority, it was rated by the Act of June 30, 1906 (34 Stat. 
636), which provides: 


That the tariff duties both import and export imposed by the authorities of the 
United States or of the provisional military government thereof in the Philippine. 
Islands prior to March eighth, nineteen hundred and two, at all ports and places in 
said islands upon all goods, wares, and merchandise imported into said islands from 
the United States, or from foreign countries, or exported from said islands, are hereby 
legalized and ratified, and the collection of all such duties prior to March eighth, 
nineteen hundred and two, is hereby legalized and ratified and confirmed as fully 
to all intents and purposes as if the same had by prior act of Congress been specifically 
authorized and direcied. 


The history of this act and others growing out of the Spanish-American 
War is fully set forth in United States v. Heinszen & Co., 206 U. S. 370. 
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This court had held that the President had no authority to order: the 
imposition of duties subsequent to the ratification of the treaty, with 
“reference to Porto Rico (Dooley v. United States, supra), and with refer- 
ence to the Philippine Islands (Fourteen Diamond Rings v. United 
States, 183 U.S. 176). The Act of July 1, 1902 (32 Stat. 691), was then 
passed by Congress, ratifying the action of the President in making the 
order of July 12, 1898, whereby duties had been collected at “all ports 
and places in the Philippine Islands upon passing into the occupation and 
possession of the forzes of the United States,” and amendments of that 
order, and ratifying such action of the authorities in the Philippines as 
was done in accordance with the orders of the President. In Lincoln v. 
United States, and Warner, Barnes & Co., Ltd., v. United States, 197 
U. S. 419, affirmed on rehearing in 202 U. S. 484, the act of July 1, 1902, 
was construed to apply only to duties collected prior to April 11, 1899 
(when the treaty became effective). In this situation, the month fol- 
lowing the decision of this court in 202 U. S. 484, supra, (affirming the 
Lincoln and Warner, Barnes & Co., Ltd., cases) Congress passed the 
ratifying act now in question. United States v. Heinszen & Co., supra, 
381. 

Conceding that the act is broad enough in terms to cover. tariff duties 
exacted under the acthority of the President’s orders before the ratifica- 
tion of the treaty, it is expressly limited to tariff duties, import and ex- 
port, imposed by the authorities of the United States and of the pro- 
visional government of the islands prior to March 8, 1902 (the date 
of the act of Congress temporarily providing revenue for the Philippine 
Islands, 32 Stat. 54): and there is no expression of purpose in the statute 
to enlarge the executive orders of the President, which limited the col- 
lection of duties during our military occupation to ports and places ac- 
tually held and occupied by the forces of the United States, or to ratify 
collections made wkere goods had been entered at a port not under 
American control and in possession of a de facto insurrectionary govern- 
ment, as is here shown. 

The statute should be construed in the light of the purpose of the 
government to act within the limitation of the principles of international 
law, the observance of which is so essential to the peace and harmony 
of nations, and it should not be assumed that Congress proposed to 
violate the obligations of this country to other nations, which it was the 
manifest purpose of the President to scrupulously observe and which 
were founded upon the principles of international law. 
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Das Werk vom Haag. Vol. I. Der Staaienverband der Haager Kon- 
ferenzen. By Walther Schtcking. pp. xii, 828. Vol. II. Das 
Problem eines internationalen Staatengerichtshofes. By Dr. Hans 
yaa pp. xx, 248. Munich and Leipzig: Duncker & Humblot. 
1912. i z 


Professor Schiicking has had the happy thought to edit a series of 
‘volumes or monographs dealing with The Hague Conferences. They are 
to be prepared by the most eminent publicists of the German-speaking 
world. A volume or monograph is to be devoted to each subject 
considered by the Conferences and each volume, written in German, is 
to be issued as it is ready for publication. He has associated with him 
as collaborators distinguished teachers and authorities on international 
law. who are interested in the popularization of the Conferences and who 
will, it is hoped, not only advise Professor Schiicking, but will them- 
selves contribute volumes or monographs on subjects about which they 
may claim to speak as experts. Professor Schiicking’s idea is to have 
these volumes appear at irregular intervals, forming a part of a series 
which he hopes will be as permanent as the Conferences they. are to ` 
describe and popularize. His fundamental purpose, however, was not 
to enrich international law with a series of volumes, however admirable, 
but, by means of th2 series, to make the work of The Hague better known 
and, if possible, appreciated at its true value in Germany. Two volumes 
have already appeared. The first, entitled Der Staatenverband der Haager 
Konferenzen, is by Professor Schiicking. The second, entitled Das 
Problem eines internationalen Staatengerichtshofes, is by Dr. Hans Weh- 
‘berg. If we may judge by the initial volumes, it is more than probable 
that Professor Schticking will accomplish his purpose, and every friend 
of the Conferences must wish him well. 

+ is but natural that Professor Schiicking, as the founder and editor 
of the series, should himself contribute the first volume, and it is as 
proper as it is natural that this volume should attempt to define the 
_ nature and scope of The Hague Conference, as such, the place it occupies 
among other conferences, and the probable form which it may assume. 

; 169 


170 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is not the intention of the present reviewer to examine at length 
Professor Schiicking’s views, or to subject them to a detailed criticism, 
but, rather, to state his fundamental conceptions, and to advise the 
reader who understands German to master the book, and to inform the 
reader who is unfamiliar with German that an English translation of 
the first two volumes of the series will shortly be issued by the Division 
of International Law of the Carnegie Endowment for International 
Peace. 
Professor Schiicking’s views may be briefly stated: He believes that 
a definite political union of the states of the world has been created by 
the First and Second Conferences, that the various agencies created by. 
the Conferences are not merely agents or organs to carry out the pur- 
poses for which they were created, but that they are agents or organs: 
of the union; that is to say, the so-called Permanent Court of Arbitration 
is not merely the agency of the two or more parties constituting the 
special or temporary tribunal for the trial of an individual case, but 
that the court and its tribunal are in fact the organ of the union and 
administer justice not merely in the name of the parties constituting 
the tribunal, but in the name of the states forming the union. This is 
indeed a radical conception, but it is a logical deduction on the assump- 
tion that the union of the states, of which The Hague Conferences are 
the evidence, is a political end organic union. The writer of this review 
prefers to consider the union, in so far as the administration of justice is — 
concerned, as a public union, of the type, for example, of the Universal 
Postal Union. After a careful discussion of the nature of the Confer- 
ence, the services which it has rendered and will undoubtedly render, 
if it be held at regular stated intervals—ten years, in his opinion, would 
be often enough—the author proposes that the Third Conference adopt 
a convention defining the aim and purpose of the Conference, the period 
at which it shall meet, the procedure to be followed by it in the conduct 
of its business, and the details necessary to perfect its organization. | 
The provisions of the draft convention which he proposes are in the 
nature of a codification of the practice of the nations, in so far as The 
Hague Conferences are concerned, and do not express the author’s views 
concerning the probable or desirable development of international or- ` 
ganization. His personal views are contained in Chapter 5 and, while 
entitled to great respect and consideration, they will undoubtedly be 
considered as somewhat radical: The present reviewer has no desire to 
match his views against those of Professor Schiicking, and the purpose 
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of this review is, as stated, to call attention to Professor Schiicking’s 


` very able volume, to express the hope that it may be widely circulated 


in German, as it will stimulate thought and provoke discussion, and that 
it may be even more widely read in its English translation. For what- 
ever may be thougat of the correctness of Professor Schiticking’s point 
of approach and the conclusions-which he reaches, there can be no doubt 
that the Staatenverband der Haager Konferenzen is not only an admirable 
introduction to the series of volumes and monographs to be devoted 
to the work of The Hague, but also a distinct contribution to one of the 
most important and hopeful phases of international life. 


_ Dr. Wehbberg’s monograph on the problem of an international court 


of justice is a very remarkable performance, and can not be read by 


. any person to whom the German language is familiar without admira- 


tion for the skillful manner in which he has discussed the various prob- . 
lems connected with an international court and without a feeling of 
gratitude for the balanced judgment and the spirit of fairness which he 
has displayed in ths attempt to solve the problems connected with the 
proposed court, which are both many and difficult. 
Dr. Wehberg approached the question of an international court of 
justice with considerable misgivings and, in a previous publication, he 
declared himself to be a partisan of the so-called Permanent Court of 
Arbitration and opposed to the establishment of a truly permanent 
court composed of professional judges acting under a sense of judicial 
responsibility. Study and reflection, however, have convinced him où- 


‘the necessity of the latter court, and the volume under review is caleu- 


lated to strengthen the faith of those who believe in the proposed court 
and to persuade many doubters and waiverers who are open to ar-. 
gument. oe 

Dr. Wehberg be-ieves that international law must be developed in 
arder more adequately to meet the world’s needs, that the conflicts in- 
evitably arising between nations in so far as they are of a legal character 
can best be decided by a court of justice composed of permanent and 
professional judges, whose duty it will be both to find and to apply the 
prirciple of justice decisive of the conflicts submitted to the court, and 
that such a tribunal can safely be entrusted to develop the system of 
law, as is the wont of courts, which it applies to the decision of concrete 
cases. He believes, and rightly, that the nations appearing before the 
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court should not be represented by judges upon the bench, as the pres- 
ence of national judges is not only embarrassing in itself, but tends to 
question the impartiality of the decision. He is inclined to think that 
the framers of the so-called Permanent Court of Arbitration devised by 
the First Hague Conference did not intend to ‘create a judicial cribunal, 
that their purpose was to provide machinery for the adjustment of a 
dispute rather than for its decision according to principles of law, and 
he cites on this point the views not only of delegates of the First but also 
of the Second Conference in support of his contention. The question 
is one of no little difficulty, but whether the partisans of the so-called 
Permanent Court of Arbitration meant it to be a judicial tribunal; Dr. 
Wehberg is very clear in his mind that it is not and that an international 
court of justice in the technical sense of the word should be created. — 
It is refreshing to find that Dr. Wehberg has not allowed himszlf to be 
led by false analogies and that he rejects as unsuited to the international. 
_ tribunal the execution of their judgments by means of force. Dr. Weh- 
berg approves the project cf the Court of Arbitral Justice drafted by the 
Second Hague Conference, and his ninth chapter is a brief and service- 
able comment upon it.. The writer of this review has devoted much 
thought and attention to the question of a permanent court of justice, 
and he commends this volume to the interested public as the best state- 
ment of the problems connected with the necessity and organization of 
an international court which it has been his fortune to read; and, as an 
evidence of his sincere appreciation of the book and the services which 
he can render for the cause for which it was written, he begs to state in 
conclusion that he has made arrangements, as Director of the Division 
of International Law. of the Carnegie Endowment for International 
Peace, to have the work translated into English by a competent person 
and to have it published under the auspices of the Endowment. 
JAMES Brown Scorr. 


La Doctrina brago. By Alfredo’ N. Vivot. Buenos Aires: Imprenta y 
Casa Editora de Coni Hermanos: 1911. pp. 395. 


_ The author sets forth his purpose in the following sentence: 


My desire. has been to produce a brief study of the doctrine and the discussions 
which it has occasioned; to search for its true significance and its exact compass; to 
record the circumstances which gave rise to it and the vicissitudes of its fitful exist- 
ence; and to study its economic, juridical, and political foundations, and the criti- 
cisms and comments of which it has been the object. 
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He says the subject is generally supposed to be easy and of slight in- 
terest and not sufficiently important for a doctoral thesis in jurispru- 
dence; but declares that he had been guided in his choice of it solely by 
his belief in its great interest. As evidence of its importance he recites 
the names of several prominent internationalists who have published 
studies of it; and concerning its ease he declares that after working over 
these studies and the works of reference he had found necessary he is 
able to affirm from his own experience that even an inadequate study of 
the doctrine requires a vast combination of knowledge and a sound and 
just legal judgment. Apparently foreseeing that this apologetic and 
self-laudatory introductior. would provoke criticism, he says it is not 
intended as a ready-made eulogy but merely as an. explanation. 

In his first chapter on “ Antecedents” the author studies the affairs 
of Venezuela, internal and foreign, which furnished the occasion for 
Drago, Minister for Foreign Affairs of Argentina, to address the note 
of December 29, 1932, to the Argentine minister in Washington, which 
note contained the declaration that has since become famous as the 
Drago Doctrine. The polttical dissensions of ‘Venezuela, especially the 
revolution of 1899 which elevated Castro to power and the struggles he 
was compelled to engage in to retain the power, gave rise to a series of 
diplomatic reclamations foz losses arising from various causes. The idea 
of employing national armed forces to aid in the collection of these claims 
had its- rise in Germany, where there was a certain money-lending firm 
which had financed the building of a state railway in Venezuela. The 
Venezuelan Government had not met its obligations to the company, 
and even the interest had not been paid with regularity. The forcible 
collection of these obligations was the real purpose of Germany; but as 
the ostensible reason for her position that government invoked certain 
damages caused to the persons and goods of her subjects resident in 
Venezuela. - The purpose of England was not originally to protect her 
foreign bondholders, although later she took advantage of circum- 
stances to do that also; but at first her claims were based on certain - 
outrages asserted to have been inflicted on ‘British ships and subjects, 
thus offending the dignity and honor of the nation. The fact that there 
was strong reason to believe that many of these British ships and subjects 
had been aiding the revolution or engaged in contraband trade did not 
deter England from joining Germany in coercing the Venezuelan Govern- 
ment. Italy demanded, es reason for joining the other two Powers in 
coercing Venezuela, reparation for losses occasioned to her subjects by 
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.. the civil wars in that country during the preceding four years. In eon- 
cluding his twenty-eight page study of these antecedent conditions, the 
aucshor reviews briefly the presentation on December 7, 1902, of the 
joint ultimatum, the seizure two days later by the combined fleets of the 
two Venezuelan ships, anc the subsequent establishment of the pacific 
blcckade. l 

The second chapter is entitled “The Drago Doctrine.” To give a full 
and clear conception of the doctrine, he studies together the statements 
of Drago not only in his famous note, but also in an article subsequently 
published and in an address delivered in the Second Hague Conference. 
Variations of the declaration against the employment of armed inter- 
vention to collect publie debts, which was the most essential point of 
Drago’s note, soon began to appear. The first was an allusion in Secre- 
tary Root’s instructions to the United States delegates to the Pan Amer- 
ican Conference at Rio Janeiro. He spoke of the principle that con- 
tracts between a nation and an individual are not recoverable by force 
as being embodied in the Drago note. A.committee report at the Rio 
Conference recommended zhe extension of the principle so as to include 
noz only public debts but all obligations of an exclusively’ pecuniary 
character, and the confer2nce embodied the idea in its invitation to 
the coming Hague Conference to discuss the matter. At the Hague 
Conference Dr. Drago endeavored to limit the principle to the matter of 
puolic debts as he had originally enunciated it. The latter half of the 
second chapter is devoted to a discussion of the confusion that has arisen 
concerning the true authorship of the doctrine. He explains how it 
came to be known in some places and for some time as the Calvo doc- 
trine. He refutes the idea that it had really originated with Alexander 
Hemilton a century earlier; and denies the statement that Palmerston 
should be accredited with its authorship. 

- Nearly all of the third chapter, covering more than fifty } pages, is oc- 
cupied by a review of the debates in the Second Hague Conference on 
the subject of the employment of armed force to assist in the collection 
of obligations owing by a state to citizens of another state. The United 
States delegation, led by General Porter, argued for a limitation of the 
employment of armed force in the collection of such debts. Drago stuck 
to his original proposition prohibiting the employment of such force. 
Finally a modification of the proposition cf the United States was agreed 
upon, with reservations or. the part of certain states, declaring against 
the resort to armed force unless the debtor nation should refuse or fail 
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to reply to an offer to arbitrate, or resist the findings of the arbitrai 
court. Thus the original idea of “no employment of force” was ex- 
changed for “a limitation upon the employment of force.” The various 
similarities and differences between the Drago Doctrine and the Hague 
Convention are poirted out in detail. 

The fourth chapter studies the economic foundation for the Drago 
Doctrine and shows the abuses and practical inconveniences that would 
arise from the acceptance of the principle of the forcible collection of 
public debts. The äfth and sixth chapters study the legal foundations 
setting forth the legal nature of a public debt; the relations between the 
debtor nation and its creditors; and the relations between the debtor 
nation and the nation whose nationals are its creditors. ° The seventh 
and last chapter is occupied with an exposition of the political founda- 
tions for the doctrine. It studies the character, the origin, the evolu- 
tion, and the applications of the Monroe Doctrine, and shows the rela- 
tion of the Drago Doctrine to it, asserting that the latter 1s a necessity 
for the former. Although the Hague Convention is not so strong in its 
declaration against the employment of armed force in the collection of 
public debts as Dr. Drago’s original statement, yet it embodies the 
essential principle and practically accomplishes the purpose of the illus- 
trious Argentinian publicist, to whom the chief credit is properly given 
for the establishment of the principle. 

The appendix quotes in full the Drago note of December 29, 1902. 
As is too frequently the case in Spanish books, there is no index. The 
bibliography gives zhe titles of some seventy books and articles which 
the writer says is far from being a complete list of works discussing the 
doctrine. The author’s style is very interesting, though, as is likely to 
be the case in a work based so largely on magazine articles and public 
addresses, it is somewhat discursive. Its value as an authority is les-. 
sened by its very evident tone of hero worship throughout. In every 
place where any question arises concerning the relative merits of Drago 
and any other man, the author assumes the rôle not of a judge but of 
an advocate. Winitam R. MANNING. 


The First Hague Conference. By Andrew D. White.. Reprinted from 
Dr. White’s autobiography. Boston: The World Peace Foundation, 
1912. pp. vi, 123. 


Mr. Meade was well edvised to gather together the passages dealing 
with the First Hague Conference from Dr. White’s interesting and valu- 
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akie autobiography and to publish them in separate form. It is not 
meant to suggest that they were Lidden away in the autobiography and 
lost to the general reader, but many people would not have supposed 
that the autobiography of the man of affairs, dealing with many sub- 
jects of interest, contained the most important account of the First 
Conference from day to day which has hitherto been published, but such- 
is the fact, and the public, thanks to Mr. Meade, has its attention called 
to Dr. White’s account, which is so brief that it can be read at a sitting 
and so accurate that it needs little or no correction from other sources. 

Dr. White kept a diary during every day of the First Conference, at 
which he had the honor to represant the United States as chairman of 
the American delegation. He jot«ed down the occurrences of the Con- 
ference from day to day, with tae result that the little volume now 
separately published enables the reader to appreciate the feelings of 
despondency with which the Conf=rence met, the gradual growth of an 
interest in its proceedings, and the means by which what promised to 
be a failure became a great and unqualified success. E 

If it be noted that Dr. White enlightens his narrative with sketches 
of the leading personalities, often -epeating conversations, and that the 
social events connected with the Conference are duly chronicled, and 
that he has gathered up and preserved the amusing incidents which came 
to his notice, the general reader who is not interested in the Conference 
itself, or its results, will find the little book as agreeable and fascinating 
as a novel. 

. To the specialist, however, these brief entries are of priceless value 
to which he will turn not merely for a record of actual happenings, but 
for the views of a distinguished, imterested and effective participant in 
the First Peace Conference held at. The Hague. It is to be hoped that 
these are but extracts from the diary and that Dr. White’s full account 
will some day be given to the public. In the meantime the little book 
will both mterest and instruct the public. ; 

James Brown Scorr. 


Die Zweite Haager Friedenskonfer2enz. By Otfried Nippold. Part I. 
Das Prozeserecht, pp. 231, Ikxxxii. Part II. Das Kriegsrecht, 
pp. 267, xvii. Leipzig: Duncker & Humblot. 1908 and 1911. 


Professor Nippold, well known jor his admirable work entitled Die 
Fortbildung des Verfahrens in vilkerrechtlichen Streitigkeiten, which ap- 
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peared on the eve of the Second Hague Conference, has written a careful 
and minute examination of its proceedings and its results. The first 
‘part, devoted to procedure, appeared in 1908; the second part, devoted 
to the action of the Conference on the question of war, with reference to 
. the Declaration of London, appeared in 1911. It was to be expected 
from a publicist of Professor Nippold’s stancing that his work would 
be accurate, and the reader who consults it will not be disappointed. 
And it would likewise be expected that Professor Nippold should, in 
the course of the work, reiterate the views so forcibly expressed in Die 
Fortbildung des Verfahrens in vilkerrechtlichen Streitigkeiten, written in 
‘view of the approashing Second Conference, and in this case too the 
reader would not be disappointed. 

It is not the reviewer’s intention to consider in detail Professor Nip- 
pold’s statements based upon the proceedings of the Conference. Suffice 
it to say on this point that a very careful reading of the volume shows 
that the work has >een conscientiously done and that the reader may 
rely with confidence upon Professor Nippold’s statements of fact. The 
point of view from which the book is written is that of a professed be- 
. liever in arbitration, although the -parts relating to war- are carefully 
and adequately discussed. While thus commending the book without 
reservation, as to facts, the present reviewer is not so sure of the con- 
clusions which Professor Nippold draws from them, and he would like 
to call attention to Professor Nippold’s treatment of the proposed Court 
of Arbitral Justice as unsympathetic, if indeed it be not based upon a 
maisepprehension of it and of the service which it could render. The 
learned author evidently looks upon international arbitration as an ulti- 
mate development, instead of seeing in it a transition from self-redress 
to judicial settlement. It is true, as laid down by the First Conference, 
that the object of arbitration’ is the settlement of international disputes. 
by erbiters or judges of the parties’ own choice and on the basis of re- 
spect for law. It does not necessarily follow, even if this be admitted, 
that the choice of judges to be called upon to decide a controversy shall 
be mace by the parties on the eve of submitting the controversy, or with 
respect to any particular controversy. Nor does it follow that the na- 
tions might not constitute an arbitral board, agree upon its composition, 
and invest it, thus constituted, with jurisdiction over any or all con- 
troversies of an arbitrable nature which might arise among them. Free- 
dont of choice does not necessarily consist in choice at any one time, 
and it is difficult to see how the selection of arbiters might not be made 
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wth equal propriety before, as afer, the controversy has arisen. © This 
is. however, a minor matter. 

Professor Nippold believes that the creation of the proposed Court 
of Arbitral Justice would, if the expression be permissible, denature 
arbitration. This result does not necessarily follow, because the pro- 
posed court is not to displace the so-called Permanent Court of Arbitra- 
. tion, but to exist alongside of it, le=ving the nations free to form a special 
or temporary tribunal with arbiters of their own choice, should they so- 
desire, or to refer the controversy to a permanent tribunal whose com- 
position is known in advance. Which is the better institution may well 
be a matter of doubt, and some publicists prefer the present system of 
arbitration, others the judicial settlement of legal questions by a Per- 
manent International Court of Juscice composed of judges by profession.. 
Professor Nippold prefers the former, the reviewer the latter, method. 
"Tae reviewer, however, cheerfully admits the services which arbitration 
hes rendered in the past and believes that temporary tribunals will be 
created in the future and render lik= services. He believes, however, that 
there is a difference between the settlement of international disputes. 
“on the basis of respect for law,” to use the language of the Convention 
for the Pacific Settlement of International Disputes, and the. decision 
of legal controversies by the passionless and impartial application of 
principles of law. 

Nations which have practiced arbitration for centuries, such as Swit- 
zerland, of which Professor Nippokl has the honor to be a citizen, have. . 
discarded arbitration for judicial settlement, and it is believed that the 
reasons which led Switzerland will lead nations in the long run to prefer 
the judicial settlement of legal questions by a Permanent Court of Jus- 
tice, although they may prefer, and in the writer’s opinion they will 
prefer, to submit questions of a political nature, although involving 
law, to temporary tribunals, whos: judges they can appoint, whose ac- 
tions they may hope to control, or whose opinions or past conduct leads 
them to expect a favorable decision. Which method is the better, time 
alone can tell, and it seems better to approach a question with an open 
ard an unbiased mind, rather then to insist that a different develop- 
' ment is unacceptable because it is different. On this point the reviewer 
would suggest Dr. Wehberg’s book entitled Das Problem eines interna- 
ticnalen Staatengerichtshofes as an entidote to Professor Nippold’s views ` 
or. the subject. : 

JAMES Brown Scorr. 
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Japan and Japanese-American Relations. Clark University Addresses. 
Edited by George H. Blakeslee. New York: G. E. Stechert & Co. 
1912. pp. xi, 348. 


This volume consists of a series of ere addresses delivered at 
the Clark University conference upon international problems in 1911. 
Sever: of the lectures were given by Japanese scholars, the others by ` 

‘various Americans, some of them missionaries, qualified by their general 
`- reputations to speak on the subject. A number of the lectures have 
already appeared in the Journal. of Race Development and are now as- 
sembled in book form for convenience. 

As is inevitable in a joint work of this sort, there is little continuity. 
And despite the plan to have each lecture deal with a distinct topic, 
there is more or less repetition. 

A few of the addresses deal with the legal aspects of Japanese-American 
relations. One of these, “The Family of Nations Idea and Japan,” is a 
‘simple account of the steps by which Japan secured the recognition of 
‘full sovereignty. Another “The Evolution of Japanese Diplomacy” 
takes the ground that, as there is at present no open door for Asiatic 
immigrants in other continents, though all the while the Powers insist 
upon free entrance of all mankind into Asia, the highest aim of Japanese 
and Chinese diplomacy must be a revision of the relations of Asia to the 
rest cf the world on this matter. In the same address there is a passage 
‘which is best quoted: 


In the war with Russia “Japanese forces were victorious both on land and sea, 
but—Japanese diplomacy was again outwitted by its adversary over the chess board 
-at Portsmouth, all this largely because Japan neglected to interest the press of the 
world in her cause and claims, while the Russian side of the story was ably, tact- 
fully and appealingly presented to more than one hundred journalists of all nation- 
alities. * * * Russian diplomacy was particularly successful in so pleading its case 
to the American government, through its chief executive, and to the American public, 
‘through the press, as to arouse the vague but none the less disquieting fear that 
Japan might one day ozcupy both the Russian and Chinese coasts of the Asiatic 
Pacific, and next descen upon the Philippines, Guam, Hawaii and finally upon the 
Pacific slope of this western continent. This to our view was the true inception of 
the rumors of a pending conflict between the United States and Japan.” 


The chapter “A Literary Legend: The Oriental” makes up in warmth 
for what it lacks in length. Its author, Mr. Griffis, declares that 


poet, dramatist, sentimental writer, novelist and maker of sensational machinery 
for the stage, picture show and quick-selling newspaper have created the “Oriental” 
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of imagination, fancy, prejudize and bigotry, who has no counterpart in reality, or 
has never existed. * * * Suchadelineation * * * has mercantile value. It pays 
in what the American loves so dearly—money. * * * Toone who has lived among 
the Japanese and knows something of their history, literature and art it is impossible 
to agree with the impressionist Hearn, of the vile traducer whose motive directly 
or indirectly is fame or cash. * * * After nearly the whole of an adult life spent 
directly or indirectly with “the Orientals,” as in large part were the lives of my 
father and grandfather before me, and with an honest perseverance and fairly steady 
industry in research, I see absclutely no difference in the human nature of an Asiatic,. 
a European or an American. 


These are strong words, and coming from one so well qualified to 
know, they cannot be ignored. Science has not as yet declared that. 
there is a fundamental difference between occidental and oriental. Why 
then should the irresponsible writer be permitted to assume it—to our 
cost? 

As was to be expected, these lectures show decided pacific leanings.. 
They put pronounced emphasis upon the factors tending to draw the 
United States and Japan together, and the effect of the whole is to leav2 
the feeling that the various contributors are too sanguine. Granted 
that there is no real difference between orientals and occidentals, the 
popular belief that there is, however it originated, jeopardizes amicable 
relations. Granted, too, that common sense would dictate peace be- 
tween us and Japan because of our trade relations and traditional friend- 
ship, it must not be overlooked that wars too often begin just because 
common sense gives way to foolishness. These addresses attempt to 
dispel some of the popular misconceptions which cause nations to do- 
foolish things, and for thet reason they are welcome. 

Epwarp B. KREHBIEL. 


Jahrbuch des Volkerrechts. Edited by Th. Niemeyer and K. Strupp. 
Munich and Leipzig: Duncker & Humblot. 1913. pp. viii, 1556. . 


The first issue of the Jahrbuch des Vélkerrechts is a formidable, though 
not a forbidding, volume, but it is one which no person interested in 
international law and iniernational relations can afford to overlook. 
It has a separate and distinct place on the table of the man of affairs, 
‘as well as of the expert, because it gives a survey of international de- 
velopment from Septembz2r, 1911, to August, 1912. It does not com- 
pete with journals of international law, nor with accounts of the year’s 
happenings, in so far as they concern international relations, to be found 
in encyclopedias. 
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- It gives the texts of the most important documents bearing upon 
international relations, using for this purpose the language of the orig- 
inal document, be it in French, German, Italian, Spanish, or English. 
This alone would make the work valuable as a book of reference, but its 
usefulness does not stop here. 

It has separate articles and reports on the important events ana 

questions of the year written by persons who can justly be called spe- 
cialists on the different subjects, reports upon the events which have 
taken place in the individual countries, and resorts on congresses and 
conferences. __ 
- It has a section devoted to the signing and ratification of interna- 
tional agreements, a section devoted to subjects such as the proposed 
Academy at The Hague, the preparations for the Third Hague Con- 
ference, and the Pan-American movement, to mention only a few sub- 
jects which may be considered to be timely or to have a general interest. 
It has a bibliography and it ends with an index. 

The question must be unimportant which this volume does not discuss, 
and no well informed reader can consult it without finding what he 
seeks, unless the subject is beyond the scope of the volume. In a word, 
the work is indispensable, and Messrs. Niemeyer and Strupp are to be 
congratulated upon having conceived the idea and upon their patience ` 
and industry in adequately carrying it out. 

It has been stated that important documents are printed in various 
_ foreign languages with which the reader and student are supposed to be 
familiar. The same thing applies to the articles and reports. German, 
French and English are used, although, so far as the reviewer can dis- 
cover, there is no Spanish article, and the contributions of Italian writers 
have been translated into German. This, of course, enables readers of 
different nationalities to use the volume and makes it appeal to a wider 
public as a book o? reference. The editors rezognize, of course, that 
certain subjects of a political nature will naturally betray the sympathy 
and bias of the writer with an action or policy with which his country 
is concerned. This cannot be avoided, but the editors have supplied a 
corrective. Thus, to cite an example or two, the Panama Canal ques- 
tion is treated by an American writer, who defends the action of the 
United States, but it is followed by an article from an English writer 
who explains and justifies the English point of view. In the same way, 
the Morocco question is treated by a French writer and the corrective 
is supplied by an article from the pen of one of the editors, Dr. Niemeyer. 
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As the Jahrbuchs de Vélkerrechiz is calculated to disseminate correct 
views of international law and irternational relations, the AMERICAN 
JOURNAL OF INTERNATIONAL Law welcomes its publication and wishes 
its editors and publishers success in their great and beneficent under- 
taking. 

James Brown Scort.. 
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| THE: AMERICA N PHILOSOPHY OF GOVERNMENT AND ITS 
' EFFECT ON INTERNATIONAL RELATIONS 


Until quite recent times, it would have been unprofitable, in the case of 
most nations, to inquire what the philosophy of government held by the 
peoplé was, or what efect it had on the foreign relations of the nation, or 
on international relations generally. There were few nations in-which 
the people were so enlightened and expressed themselves so fully that it 
was ‘possible to distinguish and define the particular philosophy of 
government held by them; and even if it had been possible to do so, it 
would have been cf little use to try to discover what effect this philosophy 
had on international relations, sinca the fact was that it had little or no 
effect. ‘The people of each nation, ignorant of foreign affairs by reason 
of the difficulties of travel and communication, allowed the executive to . 
control the foreign relations under the advice of a council in the selection 
of which they had no v olce, and representing certain privileged classes. of | 
persons who used the power of the nation as means to accomplish such 
ends as they thought desirable. 

So long as this condition of things was general, the rights of nations 
-occupied the attention of writers. The rights of man, the rights of 
peoples, and the rights of society in general were ignored, as were the 
responsibilities which necessarily accompany all rights. Each nation . 
sought to aggrancize itself by concuering and pillaging others, and the 
only restraint on pne nation trespassing upon another was that all the 
so-called: civilized nations were gradually forced, by the pressure of 
circumstances, to enter into the playing of a military game of forcible 
checks and balanzes, called - the balance of power” or “the political 
equilibrium.” | 

The principle o: this game was very simple, though, like most other 
games,-the rules for playing it were very intricate. When any nation, 
for the purpose of direct gain by pillage of its neighbors or by despoilment 


of the natives of barbarous regions, or for the purpose of indirect gain by 
. 19] 
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destroying its competitors in trade or opening up new trading points, ° 
desired to conquer adjacent or distant regions,—thereby increasing its - 
military and naval strength and paving the way for further expansion,— 
the surrounding nations combined their military and naval strength by 
alliances until the proposed expansion was balanced and checked, or ` 
until the opposing nations, or all the nations concerned, were ‘‘com- 
pensated” by partitioning between them some weak country which had 
been crushed in the course of the war. Thus what was called the status 
quo or the “political equilibrium” was maintained. 

So long as the people of each nation remained unenlightened and 
were without full power to express their ideas through representative 
institutions, the war-game of “the balance of power” ruled international 
politics, and international disputes were disputes concerning the “rights 
of nations,” and particularly on points of “national honor.” The 
citizens of each nation had only partial and indefinite rights at home, and 
citizens of one nation had no rights in another nation or against a foreign 
government. A person abroad had only certain privileges, and these 
usually were based on treaty. Breaches of treaty were considered to 
involve the national honor not of the nation breaking the treaty, but of 
_ the other nation, and led to war or to a new disposition of alliances 
according to the rules of the war-game. 

As the people became more enlightened, and obtained an increasing 
participation in their own government by representation and by com- 
pelling their governments to be responsible to them, there gradually 
arose in each nation a popular philosophy of government, in which the 
rights of individuals, of peoples, and of human society in general, were - 
distinguished from the rights of nations. The houses of representative 
legislatures. and particularly the houses directly representing the people 
of the nation, as their members became increasingly better informed 
concerning foréign affairs through increased facilities for travel and 
intercourse, insisted with greater and greater force that the philosophy 
held by the people should have its effect) upon foreign relations as well 
as upon domestic affairs. The war-game of the balance of power every- 
where came under criticism. At the present time its principles are 
beginning to be known, and there is a growing understanding of its 
intricate rules. The classes and interests which have heretofore had the 
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monopoly of this knowledge, and which in all sorts of secret ways were 
able to use the nation and determine its moves, are being haled into the 
daylight and exposed to the destructive power of publicity. Indeed 
the danger at the present time is, that in the control by the people of 
each nation over national and international affairs, the just rights of 
nations to live and protect themselves, and to be the guardians of the 
rights of individuals, of peoples and of society at large, will be ignored, 
and that the whole structure of organized society will be weakened, to 
the detriment of individual liberty. 

‘It becomes, therefore, important to consider the philosophy of govern- 
ment held by the people of each nation, and particularly of those which 
have advanced farthest along the path of popular government, for the 
purpose of ascertaining how this philosophy is likely to affect inter- 
national relations. It is particularly desirable to consider the philos- 
ophy held by the people of the United States, and extended to its an- 
nexed countries, since this is one of the two great philosophies of popular 
- government now prevzéiling in the world; the other being that held by 
the people of Great Britain, which has extended more or less completely 
- to- the self-governing states of the British Empire, and to the nations of 
the Continent of Europe. 

Every philosophy of popular government tends to the establishment 
-and enlargement of the rights of the individual. When we speak of 
“popular rights,” we mean the rights of the individual. It is true we ~ 
may speak of the rights of one people against another, or the rights of 
society against peoples, but these are figurative expressions: They all 
come down, in the last analysis, to the rights of the individual. The 
important thing, therezore, In examining a philosophy of government 
held by the people of a nation is, to reach a definite idea concerning what 
the rights of the individual are under this philosophy, into what classes 
and grades they are divided, how they are considered to arise, whether 
they are considered to be against the government or against all govern- 
ments as well as against other individuals, and how it is considered they 
ought to be safeguarded. 

The crux .of the whcle matter is, however, whether the individual, 
according to the philosophy of government held by the people of the 
nation has rights against the government, and, if so, why and to what 
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extent? Itis particularly important A inquire whether they -base the 
rights of the individual - ‘against the government on grounds which 
logically require them to hold that all individuals have rights against all 
governments. ‘If the people of a nation do hold that there are rights of 


individuals against governments, and particularly if they hold this - 


idea for reasons which, logically followed out, require them to hold that 
all individuals have rights against all governments, this: Pare is 
bound to have an effect upon international relations. . 

There can be no doubt but that the proposition that there are certain 
rights of the individual against the government does form the most 
fundamental part of the American philosophy of government.. We are 
accustomed to see every branch of our government carefully scrutinizing 
every governmental action lest it may be found to infringe certain rights 
of the individual. Every governmental agency, from the Congress and 
the President downwards throughout the United States, and from the 
‘Legislature and Goverror downwards throughout the States, is bound by 
certain express constitutional prohibitions which are designed for the 


protection of these rights, and if these constitutional prohibitions are — 


infringed by governmental action, the action is nullified by the Supreme 
Court of the United States or by the court of final jurisdiction in the 
State. Thus the conception that there are certain rights of the individual 
against governments, which no government can infringe except upon 
penalty of having its act nullified, is a very living one among the people 
of the United States: 

If the people of the United States held that these rights were merely 
rights which they thought it expedient for their citizens to have, their 
citizens would have these rights merely as citizens. Such a doctrine 
would make little difference to the rest of the world. Any rights which 
we think it merely expedient that our citizens should have at home are of 
course of little effect abroad. But we do not base our belief in these 
rights of the individual against the government upon any grounds of 


national expediency. We assert that every citizen of the United States . 


has certain rights against all other persons and against all governments, 
‘because these rights arise out of the necessities of human nature and 


because it is essential to human society that every individual should | 


have these rights. We say that these are “fundamental rights” and 
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are not only universal but are “unalienable”’—that is, that persons can- 
not convey them to governments and thereby give governments abso- 
lute power over them. This makes our philosophy international, as - 
well as national. Our people and all who dwell in our midst or under 
our jurisdiction, have fundamental rights against our governments not 
. merely as citizens of the United States, or as-under its protection or 
jurisdiction; but as suman beings living in the society of other human 
beings. These fundamental rights, according to our philosophy, must 
- therefore arise under a law growing out of the necessities of human 
nature, which is supreme over the United States and over all individuals, 
peoples and nations, and which arises from the act of a nice Sater exveinal 
to the United States. 

What then, are these fundamental rights which thus arise under a 
law made by the legislative act of a power external to and supreme over 
the United States, and what. is this external and supreme law under 
which we consider these rights to exist?’ 

The Declaration af Independence contains the only dinate state- 
ment concerning these fundamental rights arid this external and supreme - 
. Jaw. In the preamble, it is said: “We hold these truths to be self--. 
evident: That all men are created equal; that they are endowed by their _ 
Creator with certain unalienable rights, that among these are life, 
liberty and the pursuit of happiness; that to secure these rights, govern- 
ments are instituted among men, deriving their just powers from the - 
consent of the governed.” ‘Thus the Declaration divides all rights of 
individuals into two classes. In the first class are certain unalienable 
rights with which each man is endowed by his Creator, and among 
which are the rights of life, liberty and the pursuit of happiness; in the 
second class are all other rights. This first class the Supreme Court of 
the United States cells “fundamental rights”; the second class it calls 
_ “artificial or remedial rights,” since the rights of the second class must 

be consistent with and in aid of those of the first class. The fundamental 
rights are “recognized, but not created, by the Constitution” -that — 
is to say, by the people of the United States, through the Constitution. 
The artificial or remedial rights are created by the people or the govern- 
ment of the United States or by the peoples or the governments of the 

. 1 Legan v., United States, 144 U.S. 263, 293. 
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States. The Supreme Court says of these rights that they are “peculiar 
to vur own system of jurisprudence”: thus distinguishing them from 
fundamental rights, which are of course, in our view, common to every 
system of jurisprudence, including the international system. l 
The definition of the fundamental rights of the individual as including 
his rights of “lfe, liberty and the pursuit of happiness,” given in the ` 
Declaration, is too indefinite for practical use. ‘When, however, we go 
back to the literature of the Revolutionary period and use it as a con- 
temporary exposition of the meaning of these words, the definition be- 
comes clear and practical. The fundamental or common rights are those 
corresponding to the common attributes which all men have as a neces- 
sary part of their human nature and as essential to the existence of hu- 
man society. These attributes are life, the power to move and the 
power to use lands, things and forces in the pursuit of happiness. Inas- 
much as these common attributes with which all are equally endowed by 
. and at their creation give rise to common necessities, it follows, as we 
believe, that there must be a supreme and fundamental law of human 
society recognizing these common attributes and these common neces- 
sities and conferring rights upon each individual to satisfy his neces- 
sities. The fundamental rights of the individual may thus be stated to 
be the right to so live, to so move and to use such part of the land, things 
and physical forces of the universe for his support and happiness, as is 
consistent with the common and equal right of every other individual 
to such life, to such motion, and to the use of lands, things and forces for 
the same purpose. Though these fundamental righis cannot be alienated 
by any individual to any person or government, the individual may of 
course forfeit them to society for anti-human and anti-social acts done 
by him, and it is the function of governments, subject to the ultimate 
‘superintendence of the people of each nation, to adjudicate the total or 
partial forfeiture of these rights by due process of law and to enforce 
forfeitures so adjudicated. The right of an individual to use exclusively 
lands, things or forces, which ‘we call property, is evidently to some ex- 
. tent a fundamental right and to some extent an artificial right. Thus the 
Declaration does not regard property as a fundamental right. On 
accdunt, however, of the difficulty of determining the extent of property 
2 Downes v., Bidwell, 182 U. S. 244, 282. 
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which the individual may own as a matter of fundamental right, we 
protect all the property which an individual owns, equally with his life 
and liberty, so as to prevent it from being taken irom him “without due 
process of law,”—thus requiring proper legislative action, propei 
judicial determination and proper executive action as a precedent to the 
forfeiture. 

The nations whick recognize the fundamental! rights of the individual 
have various expedients for safeguarding them. These rights may 
evidently be infringed by individuals or by governments. The courts in 
every civilized country are the especial guardians of fundamental rights 
in so far as the customary law is concerned. Courts everywhere refuse to 
apply customs as rules of law when the customs are contrary to funda- 
mental rights. But when the legislature has enacted a law, the courts of - 
most nations are powerless to consider whether it infringes the funda- 
mental rights of the individual. Thus, in most nations, the individual 
has no rights against the government, or at least against the legislative 
branch. Experience has shown, however, that each individual has quite 
as much to fear from the action of governments—even from the popular 
legislatures—in infringing his fundamental rights as from other indi- 
viduals. A government, or the legislative part of it, is, after all, only a 
' group of individuals, and it may, like any other group of individuals, 
violate the fundamental rights of individuals. Even if the government is 
directly responsible to the will of the majority cf the electors, the ma- 
jority may compel the government to violate the fundamental rights of 
the individual unless some way is found for nullifying such govern- 
mental acts even though commanded by the majority. The British 
system of responsible government recognizes the fundamental rights of 
the individual, but gives no protection to the individual against infringe- 
ment of his rights by the government except by concentrating respon- 
sibility in a small committee called the Cabinet, and making the tenure of 
office of the Cabinet depend upon its having a majority in the popular 
House. The theory is tiat if the Cabinet attempts to induce any 
branch of the government to infringe the fundamental rights of. the 
individual, or sanction such an infringement, it will lose its majority and 
go out of power, to be supplanted by a Cabinet which will see that these 
rights are protected. . 
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The people of the United States have adopted a different method of 
protecting these fundamental rights. In the Constitution of the United 
States, and in the State Constitutions, are inserted prohibitions upon 
certain forms of governmental action found by experience to be likely to 
„occur if not prohibited, and which endanger or destroy the fundamental 
rights of the individual. ‘ These prohibitions are the most fundamental 
parts of the Constitution, and no governmental powers can be exercised 
. contrary to them. That is to say, they are-supreme over all the rest of 
the Constitution and over all governmer:tal action which the particular 
Constitution effects. The Supreme Court of the United States has 
‘said—to repeat what has been above quoted with its immediate con- 
text—that there are “certain fundamental rights, recognized and de- 
clared, but nct- granted or created by the Constitution, and thereby 
guaranteed against violatior. or infringement by the United States, or 
by the States, as the case may be.” 8 The following is a collation of the 
provisions of the Constitution of the United States, prohibiting certain 
kinds of governmental action by the Government of the United States 
for the protection of fundamental rights, wae has received the ap- 
proval of the Supreme Court.* 

That no person shall be deprived of life, liberty or property, without 
due process of law; that private property shall not be taken for public 
use without Just compensation; that in all criminal prosecutions the 
accused shall enjoy the right to & speedy and publie trial, to be informed 
of the nature and cause of the accusation, to be confronted with the 


“witnesses against him, to have compulsory process for obtaining wit- 
nesses in his favor, and to have the assistance of counsel for his defense; 


3 Logan v. United States, 144 U. S. 263, 293. . 

‘ This collation was made in the Instructions of the President to the Commission 
for taking over the Civil Government of the Philippines from the Military Authori- 
ties, dated April 7, 1900, and is quoted in Kepner v. United States, 196 U. S. 100, 123. 
In those instructions it was declared that “there are certain’ great ‘principles of 
government whizh have been made the basis of our governmental system, which we 
deem essential to the rule of law and the maintenance of individual freedom,” and 
that “there are certain practical rules of government which we have found to be 
essential to the preservation cf these.great principles of liberty and law.” The above 
quoted constitutional prohibitions were spoken of as the “rules of government” 
which are “inviolable.” See further on this subject an article on “The American 
Philosophy of Government and its Application-to the Annexed Countries,” by the 
author of this article, in the Proceedings of the American Political Science Association 
for 1913, Vol. 10, p. 76, 
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that excessive bail shall not be required, nor excessive fines imposed, nor 
cruel or unusual punishment inflicted; that no person shall be put twice 
in Jeopardy for the same offense, or be compelled in any criminal case to - 
be a witness against himself; that the right to be secure against un- 
reasonable searches and seizures shall not be violated; that neither 
slavery nor involuntary servitude shall exist except as a punishment for 
crime; that no bill of attainder or ex post facto law shall be passed; that no 
law shall be passed abridging the freedom of sp2ech or of the press or the 
rights of the people to peaceably assemble and petition the government 
for a redress of grievances; that no law shall be made respecting an 
establishment of religion or. prohibiting the free exercise thereof, and 


-` that the free exercise and enjoyment of religious profession and worship 
- without discrimination or preference shall forever be allowed. 


The Supreme Court has said of this collation of Constitutional pro- 
hibitions: 5 - 

These words are not strange to the American lawyer or to the student 
of Constitutional history. They are the familiar language of the Bill of 
Rights, slightly changed in form, as found in the nine amendments to 
the Constitution of the United States, with the omission of the provision 
preserving the right of trial by jury and the right of the people to bear 
arms, and adding the prohibition of the thirteenth amendment against | 
slavery or involuntary.servitude except as a punishment for crime, and 
. that of Art. 1, § 9, to the passage of bills of attainder and ex post facto 
laws. These principles * * * were carefully collated from our own 
Constitution, and embody almost verbatim the safeguards of that in- 
strument for the protection of life and liberty. 


The Supreme Court has itself definitively attached to the rights 

secured by these Constitutional prohibitions the name of ‘fundamental 
rights.” § 
_ Substantially. these same Constitutional prohibitions against govern- 
mental action are inserted in the Constitutions of the various States of 
the Union. Thrcugh the interpretation and application of these pro- 
hibitions of the Constitutional Bill of Rights, made by the Supreme 
Court of the United States as respects governmental action of the 
United States, and by the courts of final jurisdiction in the States as 
respects governmental action of the States, the principles of this supreme 
_ universal law under which the fundamental rights of the individual 
ë Kepner v. United States, 195 U. S. 100, 122, 123. 


6 Hawaii v, Mankichi, 190 U: S. 197, 217; Kepner v. United States, 195 U.S. 100, 
123; Dorr v. United States, 195 U.S. 188, 144, 148, 


200 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 
exist, are being gradually evolved by a process of exclusion and inclusion. 
Of course the courts cannot be alowed to have absolute finality in 
making decisions of such great importance, which involve the inter- 
pretation and application o? a law which is supreme over the people of . 
every nation and over every nation, and the nullification of acts of 
popular legislatures. Where decisions made by courts are believed by 
the people of the nation to have beea based on a wrong interpretation or 
application of these fundamental coastitutional prohibitions—that is, on 
a wrong interpretation and application of this supreme universal law— 
the people of each State or of the nation may and doubtless ought to 
-arrange for some appropriate process of revision, but every revisionary- 
process must be co arranged and safeguarded that it will be most likely to 
result-in the fundamental rights of she individual being secured to him. ` 
`” The practice of intrusting the courts of final jurisdiction with this great 
function is on the whole satisfactory to the people of the United States, 
since if the courts err they may abo correct themselves in later deci- 
sions; and the theoretical right of she people to provide a revisionary 
tribunal or process or to exercise direct revisionary power, is not likely 
‘often to be insisted upon. There -s great danger to the fundamental 
rights of the individual in revisionary action by direct popular vote, or 
even by a special tribunal or a spezial form of legislative action. The 
people of the United States are ful_y alive to these dangers, and there 
seems to be every probability that sur system will never be essentially 
changed, and that such changes as are made will be for the purpose of 
| rendering it more perfect. 

It follows from the American philosophy of government that we 
regard all our organized communitizs—even the United States and the 
States—as corporations. The citizens of the State or of the nation ` 
are the members of the corporation. and the government is a governing. 
agency or.governing board. The object of all government, as we view it; 
ie to secure the fundamental rights of the individual, and the powers of 
governments are limited to this purpose. Every organized community 
is, by virtue of the fact that it is a cozporation, democratic and represent- 
ative. Corporations may of course form themselves into a corporation 
and frequently do so wher: the operations are widely extended—the 
greater corporation so created being given superintending power for the 
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general purposes. We apply this same idea, and our States as corpora- 
tions have formed themselves into -a federal corporation or federal nation. 
_ Thus the American philosophy of government necessarily results in 
democratic, representative and federal institutions. . 

The fact. that some of the peoples of the world are Beenie to hold a 
philosophy of government which distinguishes between fundamental 
rights and artificial rights, has already had a profound effect upon inter- 
national relations and is likely to have still greater effects; for out of the 
acceptance of the belief in fundamental rights. grows the belief. in the 
rights of individuals against governments, and of the propriety and 
necessity of constitutional prohibitions imposed by peoples or by soeiety | 
at large upon governments, for the protection of these rights. ~The 
individual thus becomes a subject of the public international law, as 
well as the nations. The old theory that international law, or the law of 
nations, was concerned solely with the rights of nations is already 
modified. We look at the real parties in interest, and discover that in an 
increasing number Of cases an individual or a group or class of indi- 
viduals is the real party on one side and a nation as a corporation the 
real party on the other. Individuals who are sojourning in a foreign 
nation often come into direct conflict with the government of the nation; 
and individual citizens of one nation frequently make contracts with a 
foreign nation. Thus the question arises in various ways, what rights 
‘have citizens of one nation against another nation? — 

Some European writers on public international law have already 
noticed the change which is taking place in the views held concerning 
the subjects of international. law growing out of the increasing belief 
‘In the fundamental rights of the individual—the rights of man, as the 
French call them. Thus in the Manual. de Droit International Public, 
by Bonfils, revised by Fauchille,’ it is said: | 
~ The nations, considered as members of the international community, 
are par excellence international persons. * * * But are they the only 
international persons? Yes, if one uses the expression “international 
persons”? as synonymous, with and equivalent to “members of the 
. international community.” But if, giving another meaning to this 


expression, one designates by the term “international, persons” all the 
beings whose juridical situation is regulated by the public international 


7 6th Ed. 1912, Pars. 154, 157. 


202 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


law, whose rights and duties are determined and whose privileges are 
restricted ‘by this law, as subjects of this branch of the law, the nations 
are not the only international persons. 


Speaking of the individual man es one of the subjects of the publie 
international law, these authors say: 


Man, as a member of humanity, has an mdividuality of his own, says 
Pasquale Fiore, & sphere of action which may include all the regions of. 
the globe, a juridical capacity belonging to him by reason of his mere 
existence and independent, of that which may be recognized as pertaining 
to him asa citizen of a nation. * = * Heffter classes among the im- 
mediate subjects of international lew man considered by himself, and 
the citizens of a nation in their relations with other nations. He develops 
his thesis by examining the primordial rights of man, of which the idea of 
personal liberty is the foundation, end which are not to be confounded 
with political or civil rights. * * * 

. Undoubtedly the individual man is not an international person of the 
same kind as the nations. Among ozher differences, there is one which is 
very marked: From the point of view of international law, the nation has 
a simple character, in that it is and can be subject only to international 
` law. The individual man, however has a composite and mixed charac- 
ter, in that he is, at one and the same time, subject to international law, 
and to the particular law, public ancl private, of his own nation. These 
two qualities exercise on each oth2r a reflex influence. To refuse to 
regard the individual man as an individual person, is to sacrifice the 
first to the second. 

Has not every man certain fundamental rights? Without regard to the 
nationality of the individual, are not the inviolability of the human 
person as against the slave trade, the security of private property as 
against piracy, now placed under zhe protection of international law? 


These same writers have this to SEY regarding the rights of individuals, 
as citizens of a nation, against another nation: 


Moreover, each individual, how2ver isolated, has everywhere, as a 
- native of a particular nation or as under its jurisdiction, certain rights 
based on the principles of international law. The violation of these 
rights is an injury, not only to the individual, but to the nation of which 
he is a citizen. The subject of the rizhts of the native inhabitants against 
a foreign conqueror, of the rights of foreigners to enjoy special rights 
against uncivilized natives, the subject of naturalization, and of emi- 
gration, fall within the jurisdiction in varying degrees, both of interna- 
tional law and of national law. Do not disputes and conflicts arise 
between nations regarding emigration and naturalization? Is not the 
matter of the extradition of criminals, though it so profoundly concerns 
the individuals charged with crime. essentially a matter of public inter- 
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national law? In thesə cases, and in many others, the citizen of a nation 
finds himself in contact, in relationship or in conflict, not with the sub- 
jects of another nation, ‘but with the nation itself. It is as respects this 
nation, as an international person, that the relationship must be deter- 
mined, or the dispute settled. This relationship or this dispute is of an 
international kind and is subject to be determined by international law, 
just as analogous relationships or disputes arising between a nation and 
one of its own citizens are determined by the national law. 


It is important to distinguish, as these writers do, between the claims 
of individuals against a foreign government based on violation by the 
foreign government of the fundamental rights of the individual and the 
claims of individuals egainst a foreign government based on violation by 
the foreign government ot the rights which the individual has as a 
citizen of his own nation. The Constitution of the United States dis- 
tinguishes between the two classes of cases. The Supreme Court of the 
United States has jurisdiction of all cases involving the fundamental 
rights of the individual (the Fourteenth Amendment having made the 
United States the guardian of fundamental rights against infringement 
by the States), regardless of whether the complainant is a citizen of the 
United States, or of the State of which he complains, or whether he is a 
foreigner. He claims these rights simply as a human being, and not as a 
citizen of the United States or of a State. In cases not involving funda- 
mental rights, arising between a Statė and citizens of another State or 
between citizens of different States, or between a State, or the citizens 
thereof, and foreign states, citizens or subjects, the Supreme Court has 
jurisdiction by virtue of the citizenship of the parties. In this class of 
cases, the individual has rights only as a citizén of a State. 

The truth seems to be that when an individual claims that his fimde 
mental rights have been infringed by a government, whether the govern- 
ment is his own or a ioreign one, he appeals- neither to international law 
nor to national law, but to a law which is supreme over-all peoples and all- 
nations, and which grows out of our common human nature and the 
nature of human society. This law no people or nation can “create”; 
it can only “recognize” it. As respects rights that are not funda- 
- mental, —that is, which are artificial or remedial, each individual is 
subject to the rules cf international law or of national law according to 
the nature of the case and according to the citizenship of the parties. 


+ 
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But as respects his fundamental rights, each individual and each govern- 
ment is subject to the rules of the fundamental and universal law which 
is supreme over both international and national law, and is pervasive 
throughout the whole*society of peoples and nations regardless of 
national limits. Though the American people have in fact secured the 
fundamental rights ‘of the individual by our own national law, through - 
constitutional prohibitions, we do not regard these fundamental rights 
as created either by our own national law’or by international law, but. 
by-a law universally pervasive and supreme over both, which we “recog- 
nize,” and which we consider taat we must recognize on penalty of 
reversion to barbarism. One may adopt the religious hypothesis and 
call this supreme universal law the law of God, or the philosophical — 
hypothesis and call it the law of nature, or the juridical hypothesis and 
call it the law of human society. Perhaps the simplest way out of the 
difficulty of determining the source of this law is to regard it as a law 
- made by human society as an organized unitary community, and to 
call it “the fundamental law,” waderstanding by this that law which is 
supreme over all other kuman law, whether international, national or 
municipal, and which deals directly with the rights of the mdividual man 
as a human being as against all human society. As Bonfils and Fauchille 
say, slavery is abolished everywhere because society in general feels that 
it is in violation of the fundamertal rights of the individual merely as a 
human being regardless of his citizenship, and hence destructive of all 
human society. That there are rights of the individual which he has 
merely as a human being and which follow him throughout the world, is 
proved by the fact that each enlightened human being, if he searches his 
own conscience, finds himself compeélled so to believe. The existence of 
this law cannot be proved by ordinary methods of proof. It must þe 
accepted as an axiomatic and self-evident truth. 

The supremacy which the American people attribute to the funda- 
mental law is what may be called a limited supremacy—a supremacy 
within a certain definite sphere. Just as the Constitution and laws and 
treaties of the United States are not supreme over the Constitutions and 
laws of the States for all purposes, but only for certain purposes which . 
are in fact the general purposes of the Union, so the American people 
must necessarily believe that tke public international law is supreme 


SN 
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only for the general purposes of the whole international society over 
national constitutions and laws; and so also they must necessarily 
believe the fundamental law is supreme over the public international 
law and all national constitutions and laws only for the still more general 
purpose of securing zhose fundamental rights of the individual which 
attach to him merely as a human being and not as a citizen of the inter- 
national community or of a particular nation. Thus, according to the 
American view, there are four kinds of supreme law, but the supremacy 
of each is withjj a certain sphere. There are certain activities and 
relationships of an individual which are necessary to him as a human 
being equally with all other human beings. Questions concerning his 
rights to these activities and relationships, whether the rights are claimed 
against individuals or against the government, are to be determined ac- 
cording to the principles of the fundamental law. There are other 


- activities and relationships which each individual claims and enjoys as a 


citizen of a nation in or against another nation or its citizens. These 
rights are determinec. by international law. There are still other rights 


_ which the individual claims and enjoys as a citizen of a particular nation 


within the nation. These rights are to be determined by the law of the 
nation of which he is a citizen. In federal states, there are rights which 
the citizen of a state enjoys within a state and which are exclusively 
determined by the law of the state. At present the old rule which made 
all governmental action of cities and towns legally subordinate to the 
governmental action of the state applies, but thers are signs that there is 
arising a conception cf certain rights which a citizen enjoys as a citizen of 
the city or town. The courts within the United States actually apply: 
these principles as a matter of course in their decision of cases. If, under 
the facts of the particular case and the issues formed in the case, the 
fundamental rights of the individual are involved, the constitutional 
prohibitions for the security of fundamental rights are applied. If, 
under the facts and issues, the rights of the individual as a citizen of a 
nation in or against a foreign nation, or as a citizen of a foreign nation 
against the nation or a State, are involved, the case is decided by inter- 
national law; if the rights of the individual as a citizen of a State against 
another State or of citizens of one State against citizens of another are, 
involved, the case is determined by the law of the United States; if the 


-~ 
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rights of the individual as a citizen of a State within the State are in- 
volved, the case is determined by State law. 
This hierarchy of laws springs, as has been seen, from a hierarchy of 
communities. At the top stands all human society regarded as a single 
corporate unit, which is the theoretical legislator of the fundamental 
law under which each individuel has certain rights against all other 
individuals and all governments, simply as a human being belonging to 
this society by reason of his creation as a human being. Next comes the 
federalistic organization compose of all the nations of the world—or all 
the civilized nations—regarded as a consociation of nations. This 
.consociation is the legislator of international law or the law of the 
society of nations, under which each citizen of a nation has certain 
-rights against other nations and their citizens, and rights in the high 
seas and other property common to all the nations. Next come the 
particular nations, each of which is the legislator of its nationa! law under 
which each citizen of the nation has certain rights within the nation. 


In federal states, the nation is the legislator of the national law and the’ 


State of the State law, and each cizizen of a State has certain rights under 
State law within the State, different from his rights asa citizen of the 
nation, 


The doctrine of fundamental rights has, however, no more necessary - 


connection with the idea of the federal state or nation than with that of 
the unitary state or nation. It is equally necessary for the people of a 
unitary nation, as for those of a federal one, to recognize the fundamental 
law and to protect the fundamental rights of the individual against all 
other individuals and against al. governments by constitutional pro- 
hibitions against certain forms cf governmental action. This is evi- 
denced in the United States by zhe fact that the people of the States 
impose the same prohibitions upon their State governments that the 
people-of the United States impos upon the Federal Government. It is 
probably equally true that the idea of a federal state or nation gives rise 
to the idea of a fundamental law of human society as a whole and of 
fundamental rights under this law, and that the idea of fundamental 
rights under a fundamental law made by human society as a whole gives 
rise to the idea of a federal state or nation. But it is also true that a 
people may have an idea of a universal society, of fundamental law and 
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of fundamental rights, without having any experience of a federal state . 
or nation, and even-though they believe in the unitary rather than the 
federal form of organization. France, with its idea of the rights of man, 
and Great Britain with its idea of fundamental rights derived from the 
constitutional prohibitions upon certain forms of governmental action 
found by experience to be dangerous or destructive to these rights, show 
that the conception o- a fundamental law and fundamental rights has no 
necessary connection with the federal form of government. ‘The con- 
stitutional prohibitions adopted by the people of the United States in the 


` Constitutional Bill of Rights are in fact collated from Magna Charta, 


from the English Petition of Right, from the English Habeas Corpus 
Act, and from the English Bill of Rights, as these were developed in the 
‘Massachusetts Body of Liberties, in the Virginia Declaration of Rights 
and in the original Constitutions of the States of the American 
Union. 

The real difference between the United States and other naticns is 
thus not so much one of the philosophy of government, as of the system 
which we apply to make the fundamental law and the fundamental 
rights of the individual practical and effective. No other nation imposes 
constitutional prohibitions for the protection of these rights upon all its 


. governments and all their branches and makes these prohibitions the 


most fundamental part of the supreme law of the land so as to make the 


‘courts the guardians of these fundamental rights. Though we may 


believe that this system is not perfect, it has the tremiendous advantage 
of keeping the conception of fundamental law and fundamental rights 
alive in the minds and consciences of the people. The knowledge that 


- the most insignificant individual may call to his aid the protection of the 


courts against the acts of his State legislature and even against the acts of 
the national Congress if these acts violate these 7undamental constitu- 
tional prohibitions, dignifies the individual and keeps before the mind 
of all the people the moral worth of each human being simply as a human 
being, a creation of God, and a member of human society. It dignifies 
government by enabling the people to regard it in its proper aspect as 
an agency of the people having for the sole object of its institution the 
welfare and developmant of the individual. It compels the public official © 


to exercise his power by judgment, since he is obliged in each case to 
r> 
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decide before he acts whether he is acting within the jurisdiction assigned 
to him as an agent of the people to secure fundamental rights. There is 
no particular virtue in written constitutions in so far as they merely 
determine the frame of organization of the government and the dis- 
tribution of functions between the different branches of the govern- 
ment and the different corporate members of the nation. Their virtue 
lies in the possibility of establishing, by means of them, constitutional 
prohibitions for the protection of the fundamental rights of the indi- 
vidual, and of making these prohibitions the fundamental part of the 
supreme law of the land. The limitations of power as between the 
different branches of government and the different corporate members 
of the nation may be.established under unwritten constitutions, but the 
limitations of the power of a government as between itself and the 
individual can only be effectively established by a written constitution 
enacted by the people, in which are inserted constitutional prohibitions 
for the protection of the fundamental rights, which are by the people 
declared to be the fundamental part of the supreme law of the land, and 
which are interpreted end applied by the courts, subject perhaps to 
revision, in extraordinary cases, by an extraordinary tribunal estab- 
lished for the purpose. 

It is because the people of the United States believe that they have a 
peculiar system of government which is essential not only.to their own 
liberty and their own society, but to individual liberty and human 
society everywhere, anc which they hold in trust for civilization, that 
they feel it their duty to protect their philosophy and their govern- 
mental system from suca contact with other systems as might endanger 
its existence. This was the original basis of the Monroe Doctrine, and 
still continues to be its true basis. The belief in the fundamental rights 
of the individual which we hold, destroys all motive for conquest, since 
the only effect of conquest by us is to place upon us the difficult task of 
securing the fundamental rights of. the individual in the countries an- 
nexed. We welcome the independence of nations which accept our 
philosophy and which honestly recognize the fundamental law and do 
their utmost to preserve fundamental rights: The rights of intervention 
in the affairs of the South American Republics, for the purpose of con- 
trolling them in the interest of Europe, was claimed in 1823 by the . 
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allied powers of Cont:nental Europe as a logical result of their political 
philosophy and system. President Monroe declared that “the political 
system of the allied Powers is essentially different in this respect from - 
that of America” and that “this difference proceeds from that which 
exists in their respective governments.” Asserting that “to the defense 
of our own system, wlich has been achieved by the loss of so much blood 
and treasure, and matured by the wisdom of their most enlightened 
citizens, this whole nation is devoted,” he concluded that we owed it “ 
candor, and to the amicable relations existing between the United 
States and those Powers, to declare that we should consider any at- 
tempt on their part to extend their system to any part of this hemisphere 
as dangerous to our peace and safety.” 

The whole effect of the Monroe Doctrine was that the American 
people were determined that their philosophy and their system should . 
have every chance of surviving in the competition of philosophies 
and systems to whica it could reasonably be thought to be entitled. 
The philosophy of government then prevailing in Continental Europe 
denied the fundamental rights of the individual and asserted that all 
rights of men were created by the nation. The republics of Central and 

South America having established themselves and having nominally 
accepted the American philosophy of government and to some extent 
the American system, the United States asserted taat the people of these 
nations should be free to develop themselves, hoping and believing that 
in the course.of time they would fully accept the American philosophy 
of government and apply it effectively in their national affairs. The 
Monroe Doctrine is thus a doctrine of freedorh. It had its origin in a 
conflict of philosophies. It had for its purpose the protection of the 
Central and South American Republics in developing and working out a 
philosophy and system which they had freely chosen. The Monroe 
Doctrine will die when nations of the world accept the belief in the 
. fundamental rights of the individual and make these rights practical and 
effective; for by the acceptance of this belief and by the adoption of a 
practical system in accordance with this belief, all motive for conquest 
‘ceases, and nations will refrain from interfering in the internal affairs of 
other nations, since intervention will carry with it. the heavy respon- 
_ sibility of securing the fundamental rights of the people of the invaded 
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country, without possibility of great gains, and with ony. an uncertain 
compensation. 

The fact that the American people hold this philosophy of govern- 
ment in which the securing of the fundamental rights of the individual is 
regarded as the object for which all government is instituted among 
men, profoundly affects the attitude which American statesmen must 
take in respect to every question growing out of our foreign as well as 
our domestic relations. The officials of our Department of Foreign 
Affairs—which for historical reasons we call the Department of State—as 
well as our diplomatic officials, accustomed to regard the fundamental 
rights of the dividual as the matter of prime importance, inevitably and 
properly apply our own constitutional tests to all proposals for joint 
action between the United States and any other nation, in the solution . 
of questions arising between this nation and any other. To them the old 
conception of sovereignty, as a power of each nation to do what it wills, 
is impossible, since our vhilosophy: compels us to hold that all aangua 
action is limited by the fandamental law. 

' The American philosophy and system of E more 
properly, the failure of other nations to accept our philosophy and 
system—particularly stands in the way of international arbitration and 
the judicial settlement of international disputes. With the drawing 
together of the whole world by the increased facilities for travel and 
communication, disputes tend more and more to be between an indi- 
vidual and a government or some branch of it. In every case of this 
kind there is a possibility that the question of the fundamental rights of 
the individual may be involved, so that in a similar case arising in the 
United States, the constitutional prohibitions for the protection ‘of 
fundamental rights would be applied by the courts and the govern- 
mental action in question might be nullified. In this class of cases, when 
the United States is asked to submit to arbitration or judicial settlement, 
a grave difficulty arises. Inasmuch as the peoples of foreign nations do 
not impose constitutional prohibitions. on their governments for the 
protection of fundamental rights and do not make these prohibitions the 
fundamental law of, the land, the courts and the lawyers of European 
countries are not accustomed to issues being raised concerning the 

validity of acts of government as respects fundamental rights. As iț is- 


as 
1 
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necessary that European jurists should be in the majority on most 
arbitral or judicial tr:bunals in international cases, it follows that these 
tribunals are likely to treat some governmental acts as valid which we 


` would hold invalid and nullify as infringing fundamental rights.. Thus 


the United States must, for the protection and preservation of its own 
philosophy and system, refrain from submitting to the decision of such 
a tribunal any case which, if arising within the United States, would be 
considered as involving the fundamental rights of the individual under 
our constitutional prchibitions. So long as this difference in philosophies 
and systems continues, the only hope for the extension of international 
arbitration or judicial settlement would seem to be in making all action 
of international arbitral or judicial tribunals advisory to the nations 
which are the parties. This would permit these nations themselves to 
review the decision from every standpoint and to protect their own 
philosophies and systems. Acceptance of a decision by the parties would 
greatly increase its weight as a precedent for other nations, and would 
insure the execution of the decision by the defeated party. 

The American philosophy of government also stands in the way of the 
codification of international law. No American can, consistently with 
his own fundamental beliefs, subscribe to a code of international law 
which does not contain constitutional prohibitions forbidding to all. 
peoples, nations and governments certain forms of action dangerous to 
or destructive of fundamental rights, and which does not make these 
constitutional prohibitions fundamental and supreme over all inter- 
national and national law. 

The United States is therefore at the present uha in one sense a dis- 
turbing factor in the councils of the nations. Its disturbance is not of a 
physical kind, but of an intellectual and spiritual kind. It brings to the 
discussion of all international questions ideas of universal law, of fun- 
damental rights of the individual as a created human being, of practical 
protection of these rights through constitutional prohibitions on all 
governments, based on popular and national recognition of fundamental 


- law. To some these ideas may seem to be destructive, but they are 


really in the highest sense conservative and constructive; for the recog- 


. nition of the rights af man is in no sense inconsistent with the recogni- 
. tion of the rights of nations. The American philosophy equally recog- 
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nizes the rights of man and the rights of nations, -holding that society . 
can exist only through local organization, and that nations acting inde- 
pendently, but in concert, are tke most appropriate means of securing 
the individual in his furidamental rights and in aiding him to extend his 
powers over nature. 

The philosophy of the Unitec States makes for peace. The wars 
which the United States has forght have all been for the purpose of 
protecting the fundamental rights of the individual and maintaining the 
nation as the guardian of these rigiats. There can be no true peace except 
where the individual has his fundamental rights, and where these rights 
are secured to him by the power of a nation. It is unlikely that the 
United States will ever apply paysical force externally in the future 
except for the same purposes for which it has waged wars in the past. 
Such protective and defensive ection its philosophy permits and in 
some cases demands. | 
oe ALPHEUS HENRY Snow. 


THE CENTRAL AMERICAN QUESTION FROM A EUROPEAN 
“POINT OF VIEW 


“Then felt I like 
Some watcher of the skies 
When a new planzt swims into his ken.” 
Keats. 


Oceans have aver been the chief theater of universal history. The 
terrestrial sphere known to antiquity lay around ‘the Mediterranean — 
which, as its name indicates, was destined to remain the center of events, 
until the famous sea-heroes, impelled by a desire to explore, undertook 
bold voyages to distant, unknown regions, and Christopher Columbus 
finally discovered the Western Hemisphere, bringing it in contact with 
the considerations, hopes, needs o7 expansion and, last but not least, also, 
fears of Europe. 

From that mcment, in what is termed by the historian as “the modern 
era,” the chain of historical events was gradually carried across the 
Atlantic Ocean which, as a connecting bond, exerted influence over two 
parts of the earth and, more than four centuries ago, took the place of 


. the smaller Ma2diterranean, which had hitherto been the exclusive 


anes of universal history. “Westward the star of Empire takes its 
way.” 

Just as in the Mediterranean the center of gravity was dama in the 
course of time, even so was the supremacy over the Atlantic hotly con- 
tested, until England built up its from pine to palm extending Imperium 
Britannicum ard thus assumed « rôle like unto that of ancient Rome, a 
comparison which applies even tò that Catonian pertinacity with which 
the Anglo-Saxons went ahead whenever a “ Carthago’ ” happened to 
obstruct their advance. 

The proud cictum “Britannia rules the waves” retained all of its 
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force, until the United States o? America and Germany entered the 
list cf sea Powers; and it is a remarkable coincidence that these three 
kindred nations are commanding the most powerful fleets on earth at 
the moment when the world is preparing for the opening of the Panama 
Canel. 

By m event our planet’s largest body of aers erio so to 
speak a “mare clausum ”-—is at lest opened up to the competition of all 
seafaring nations, and vistas are disclosed whose possibilities in the long 


`- run nay not remain in harmony with the peaceful name of this “ Pacific” 


or “Quiet” Ocean. As the “Greet Ocean” however, if we are not mis- 
interpreting the signs of the times, it will reflect the significance of the 
approaching new era. 

This new era is with us even nov. Weare on the threshold of it. The 
completed transformation of the isthmus from a land-bridge into a gate- 
way, is to be considered as its beginning, the unlocked Great Ocean as 
its scone of action. How then can we help wondering, when those palm- 
shaded lands of the tropics—the Central American countries—which 
forty years ago were hardly more than the pleasure ground of philat- 
elists are gradually but surely mcving into the foreground of universal 
interest? Is it not because the dawn of the new era is breaking over 
them? 

Ths reader may possibly deem such assertions to be the bold con- 
jectuzes or merely the vaporings o% an officious prophet; but events that 
are actually taking place in the countries around the Isthmus of Panama, 
combined with the world-stirring “mportance of the Canal, seem to the 
write? to justify his conclusions. 

The “Central American Question’ 1—concetved i in 1880 on T Isth- 
mus, it may be said, by ar urgent need for power and intercourse—was 
so slow of birth that its appearance was scarcely noticed by the world at 
large. Not many there are who are conscious of its existence; and even 
under the Star-Spangled Banner, the far-seeing thinkers who give this . 
serious question their attention number but few. 
_ Bui this is characteristic of the United States. The average Ameri- — 
can is self-centered; he knows on'y his own land; he lives exclusively 
‘for his personal interests and understands foreign affairs but little; 
however, his national pride is easily roused, and all reflection cast upon 
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it is deeply resented. And there is this other fact: the American press 
does not represent a very high grade of literature; its columns have 
quantity of material; the material itself lacks quality; yet the average 
reader’s information is gotten from it, and his political views are shaped 
by it. The better kind of monthly reviews have only a comparatively . 
small circulation by reason of their higher cost. | 

And so it happens that in the United States, which is most deeply 
affected by it, the “Central American Question” has not as yet made its 
impression upon public opinion; the word even has not as yet been 
coined nor its meaning been taken to heart. Consequently this country 
and also Europe look upon the situation in Mexico, upon the Panama 
Canal, upon the Caribbean Sea with its islands and its littorals, as 
well as upon all matters that have taken place within those do- 
mains and with regard to them, from separated viewpoints, when 
in fact these matters should be studied from the same angle all over 
the world. 

Any other attitude would be a grievous mistake, for we must stop and 
think that the Panama Canal, especially in these times, is nothing to the 
Union except a mighty defensive and offensive weapon, the effective 
handling of which demands a strong arm with an iron hand. But the 
mere possession of the weapon does not suffice. It must, in accordance 
with the requirements of the times, be kept in proper usable form and 
always be within immediate reach of its owner. | 

It is for these reasons that almost all the incidents that for a 
long time have taken place in the northern hot zone of the western 
hemisphere, or inzidents that affect those regions only slightly, are 
directly connected with the Panama Canal, which thus becomes the 
pivot of the whole Central American question. Not to repeat what 
has often been stated before, we must take it for granted that the 
reader looks upon the Panama Canal as mainly a factor of military 
power. 
. But we think also of this Panama Canal, with its two harbors, its 
dock-yards, depots and coaling stations, as an important rallying place 
for fleets, where not only men-of-war, but also merchant ships, may 
undergo repairs and take fuel on board. With particular reference to 
the latter, the American Government has come to realize that it might 


1e 
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just as well wring from the costly waterway a profitable revenue derived 
from the sale of fuel to the passing vessels. With an estimated annual 
traffic of between ten and twelve million tons to begin with, the sale 
of coal would in the long run rise to profitable proportions. 

But owing to the genius of Diesel, a change was wrought in the con- 
struction of machinery which will dethrone King Coal, and lead to the 
advent of petroleum, which -has already taken the place of coal on a 
large number of vessels of the American, British and other navies. In 
due course of time, freight end passenger steamers will adopt the same 
system. And as soon as a pétroleum engine, adaptable to the largest - 
vessels, shall have been perfected, then the coal-burning ship will 
be relegated to the past, Just as were the superb sailing-vessels ` 
which Fulton, -a hundred years ago, succeeded in driving off the 
oceans, 

This innovation in the cor:struction of machinery will cereal before 
long revolutionize ship-building completely: it will also -affect crew, 
. cargo, radius of action, speed, naval-stations; it will reduce the time for 
taking fuel on board; it will, in short, affect the whole realm of naval 
strategy and deep sea trade. And petroleum, which hitherto has been 
nothing but an ordinary commercial article, jumps at one bound within 
the sphere of military and pclitical interests. | | 

It is evident, therefore, that every seafaring nation, and consequently 
the American nation, will and must give consideration to the world’s oil 
production, but particularly oil-production near the sea coasts, and this 
for the same reasons that in part compelled them heretofore to look out 
for coal. The British Government, months ago, announced through 
Winston Churchill, the First Lord of the Admiralty, that it will be the 
policy of that country to control the world’s petroleum sources around 
important strategic points; and we have in the meantime learned what 
Great Britain has already dcne in that direction. 

While the world’s attention -was attracted first by Tripoli, then by 
the Balkan troubles, and while Europe wrangled about the frontiers 
of Albania, England went ahead and secured for herself all the oil- 
concessions she wanted, and when Mr. Churchill spoke the main part of 
. that work was already completed. Great Britain once more lived up to 
her farsighted policy because petroleum near the coasts and whenever 
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possible near harbors is the watchword of the times! For the nearer 
oil fields are to the harbors, the more valuable they will be to the owner 
of the harbor, who will make every effort to get possession of them, ex- 
ploit them, and conduct the oil through pipe-lines to the wharves where 
it will be taken as cergo on board tank-steamers: or in the form of a new ~ 
elixir of life, it will im double-quick time find its way into the fuel com- 
partments of the ships which, up to the present time, wasted days in the 
unclean and difficult work of coaling. | 

It is quite evidens, therefore, that tne owner of the oil wells will also 
control the harbors situated in their neighborhocd; for at his pleasure he 
can limit the sale of the product and dictate the price. Whoever 
has lawfully acquized title to such an advantageous position will 
not allow himself to be crowded out, not even by the owner of the 
_ harbor. 

By applying these considerations to the Panama Canal, the existence- 
of large petroleum fields within or near the Canal Zone would be an 
ideal state of affairs. For instance, the oil would in that case be 
brought on board ships in need of it while they were passing through 
the locks. It would, therefore, be a matter of paramount con- 
cern to the American Government to own those imaginary oil fields, 
and any efforts made to that end would be considered as-natural and 
justified. | 

While, however, up to the present time, no petroleum has been dis: 
covered on the Isthmus, and the geological formation of the land does 
not point to its presence there, yet a glance at the accompanying map of 
oil-fields shows that it has pleased Providence to bless countries neigh- 
boring upon the important waterway with that inestimably valuable 
product of nature. Indeed it seems almost wonderful, when we realize 
that the hand of the Creator has in this particular case anticipated the 
creative impulse of the engineer and the inventive spirit of the technical 
man. m 

This fact becomes even clearer, when we consider the oil production of 
the world which is shown in the following comparative tables, remem- 
bering at the same time that the oil can be pumped through pipe-lines 
extending over many miles of territory, from its source to the place where 
it is to be used. | 
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WORLD'S PRODUCTION OF CRUDE PETROLEUM, 1905-1909, BY COUNTRIES} 








[Barrels of 42 gallons] 
. 1909 
c 19 906 1907 1908 | a 
country 05 1 ; , = . cent o 
. Rank| ‘Barrels p trep total 
2 ; 4 produc- 
fon 
United States |134,717,580]126,493,936|166,095,3351178,527,355 1)182,184,274124,284,570} 61.24 
Russia .,.... 54,960, '27 70 58, 897, 311 51,859, 734| 6 62, 186,447 2} 65,970,350) 8,796,047] 22.19 
Galicia...... 5, 765, 317} 5, "467, '987 8,455,841) 12. 612, 295 3| 14,932,799) 2,076,740)" 5.02. 
Dutch East In- : 
dies....... 7,849,896) 8,180,657} 9,982,597] 10,283,357 4 11, 041,852) 1,474,751 3.71 
Roumania ...| 4,420,987} 6,378,184 8,118,207 8,252,157 5 -9321 138; 1,296,403 3.13 
India........ 4,127,098) 4,015,893] 4,844,162! 5,047,038 6 6,676,51 $90,202 2,24- 
WM OLIOG ESE EEE E RES 1,000,000; 3,481,410 7i 2,488,742 331,832 84 
Japand...... 1,472,804] 1,710,738} 2,010,639; 2,070,929 8} 2,012,409} 268,321 , 68 
Peru........ 447,880 224 756,226| 1,011,180 9| 1,316,118 175,482 44 
Germany 560,963 578,610 756,631} 1,009,278 1 1,018,837 143,244 34 
Canada...... 624,095 569,733 788,872 527,987 11 1703 56,101 14 
Jtaly........ 44,027 53,577 -§9,875 50,966 12 è 50,000 b 6,954 } 03 
Other....... b 50, 000 b 30 00 b 30,000 b 30,000 13} b 30, 000 b 4, ,000 
Total 215,040,917 /212,912,850/264,249,119/285,090,399)..... 297,413,791 39,804,647] 100.00 
a Including Formosa, except in 1905. b Estimated. 


WORLD'S PRODUCTION OF CRUDE PETROLEUM, 1908-1912, BY COUNTRIES, IN BAR- 
RELS AND METRIC TONS? 


yos 











1312 
County 1908 1909 1910 1911 io 
ountry » centage 
- | Rank| Barrels shed of total 
` produc- 
tion 

United States . 178,327,355/}183,170,874/209,357, 248 220,449,391 1/222,113,218)29,615,096, 53.25 
Russia ......{ 62,186,447 65,970,350 70,336,574 66, 183, 691 2} 68,019,208} 9,317,700} 19.37 
Mexico....... ` $3,481,410} 2,488,742) 3,232,807) 14, 051, 643 8) 16,558,215] 2,207,762) 4.71 

Dutch East In- : a“ 
dies........ 10,283,357| 11,041,852) 11,030,620} 12,172,949 5| 10,845,624!) 1,478,132] 3.09 
Roumania ....| 8,252,157; 9,327,278} 9,723,806! 11,107,450 4! 12,991,913) 1,806,942! 3.70 
Galicia ade bce 12,512,295; 14,932,799} 12,673,688} -16,519,270 6; 8,535,174| 1,187,007} 2.43 
India......... §,047,038| 6,676,517} 6,137,990) 6,451,203 TI 7,116,672 989,801 2.03 
Javan........ 2,070,145] 1,889,563] 1,230,661] 1,658,903 9} 61,671,405 222,854 48 
Peru... ....ee. 1,911,180) 1,316,118] 1,830,105) 1,368,274 8} 1,751,143 233,486 50 
Germeny..... 1,909,278} 1,018,837; 1,082,522: 1,017,045; ~10 »764) a 140,000 28 
Canada.:..... 327,987 420,755 516,895 291,096}. Ji . 243,614 382,612 .07 
Italy......... 50,966 42,388 42,388 74,709 12 a 86,285; a 12,000 02 
Other ...,.... e 30,000 a 30,000 a 30,000] «a 200, OOO}..... * 250,000 33,333 .07 
Total 285,989,6151298, 326.073! 327,474,3041345,512,185|..... $51,178,235 47,276,725 100.00 


a Estimated, i 


According to these statistics, Mexico as an oil producing country has 
leaped within the last three years from seventh to third position; and in 
spite of continuous disturbances going on there, the probable exports of- 
the product in 1913 are estimated to have risen to 24,000,000 barrels 
(1 barrel=about 114 hectoliters). 

1 Reprinted from “The Production of Petroleum in 1909,” by David T. Day, U. S. 


Geological Survey, p. 113. 
2 Ibid., 1912, p. 137. 
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Exports are of course dependent upon transportation facilities, and as 
these facilities readily increase, exports will increase correspondingly, 
because the abundance of oil in Mexico seems practically unlimited. 
‘This becomes evident from the fact that, not to speak of any other oil- 
fields the English Pearson interests, whose main oil sources are situated 
in the State of Vera Cruz and on the Isthmus of Tehuantepec—exclusive 
of 63 other still unoperated wells—can develop annually, through their 
flowing wells, an output exceeding one hundred million barrels, that is 
to say, nearly half of the annual production of the United States. But 
this possible output and the capacity of the unoperated English Syn- 
dicate’s wells is at present held under pressure until after transportation 
facilities have been fully developed. 
` In ġġcse facilities we include the pipe-lines already ne to; it is 
clear, therefore, that a Mexican oil king can dispense with ships for the 
transportation of oil, if-—-which is quite feasible—he connects his wells by 
pipe-lines with the Panama Canal itself or with a Central American 
harbor in the neighborhood of that waterway. But even this is not 
absolutely necessary, for he has the advantage over North American 
oil by reason both of his nearness to the Canal and of cheaper transporta- 
tion. 
For these, reasons, ‘he English firm one referred to, which has 
recently adopted the name Mexican Standard Oil Company, does not 
- only systematically perfect its net of ducts, but is now engaged in doub- 
ling its line of tank-steamers, which numbers already twenty ships of 
10,000 tons each. 
_ According to the reports of geologists, Mexico may within a few years 
advance to the first position as a.petroleum-producing country; this 
explains why it is that England and the United States have for some 
years—in consideration of the Panama Canal—been contending with 
each other to secure oil concessions, a fact which is set into strong light 
by the proportionate investments. Mexican oil interests amount to 
$175,000,000; England participates in these investments to the extent 
of $75,000,000; the United States $97,500,000 and Mexico $2,500,000. 
Whenever geologists trace new oil, concession seekers appear, and the 
energetic Lord Cowdray, owner of the Pearson firm, so closely connected 
with the British Admiralty, is always on the spot. 
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The same conditions apply to Colombia è and to Ecuador, where the 
English seem to have gotten in ahead of the Americans, as well as to 
- Venezuela and Trinidad where, however, their positions are reversed. 
In short, petroleum, which seemed to be a gift of the gods to the eco- 
nomically weak Latin republics of Central America and of the neighbor- 
ing countries of South America, has, on account of the Panama Canal, 


become the bone of contention of the great Powers). which ene: 


alone would justify us in speaking of a “Central American Question.” 

It possesses the elements of serious complications in which, for reasons 
pointed out elsewhere, Japan may have a hand. The way in which Japan 
has allowed the recent Californian question to drag calls to¥nenithe old 


proverb “Forbearance is no acquittance”’; and it is quite possible that - 


American Intervention in Mexico may in ae course of time offez Japan 
the opportunity that may seem propitious to her for suddenly tamug a 
defiant attitude on that question, which might lead to immeasurable 
consequences. 

Time and space do not permit us to consider carefully the resulting 
possibilities in the field of world politics.: Reference to them should 
suffice to give the reader an idea of a situation which becomes even 
clearer by adapting its elements to European conditions. 


Let us suppose that, all other conditions being the same, the Kiel 


Canal were the Panama Canal, and an insurgent Holstein, rich in oil 
fields, stood for Mexico, Germany for the United States, Russia for 


Japan, England for England, and an anti-German Scandinavia for. 


Latin America, which is more or less hostile to the United States. The 
comparison. limps, as ‘all comparisons do; but on a smaller scale it shows 
‘the difficulties with which the United States is beset, if in future it does 
not perfect its position as a world Power; or if it does not renounce the 
Monroe Doctrine; or.if, inadequately prepared for action, it permits of 
its being kept constantly on the defensive. 

The well-known disagrsement between Great Britain and the United 


States on account of the interpretation of the Hay-Pauncefote Treaty, in ° 


the matter of canal tolls, forms another perplexing circumstance; and the 


3 According tc newspaper reports, the English concessionaires, Lord Cowdray of 
the firm of Pearson & Sons, and Lord Murray of Elibank, withdrew from Colombia 
about the end of November lest. Authoritative confirmation of this news is lacking. 
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further fact that England is still the ally of Japan cannot well have a 
comforting effect upon the American mind. l 

But at the present moment, the pregnant side of the question is 
Mexico, where, according to the readily understood wishes of the 
Americans, a government, amenable to these wishes, must be.set up, that 
shall‘ ut a limit, among other things, to the European, hitherto only 
English, thirst for oil. "Rent by rebellions for the last three years, that 
unhappy country is in immediate need of peace; and this can be accom- 


' plished only through & man, after the pattern and possessing the qualities l 


of Porfirio Diaz. If such a man—like Huerta, who has publicly expressed 
himself ir @ggr of an understanding with Japan and England *—does not 
submit to the will of the United States, they will oppose him with all 
means 3 their command; if, on the other hand, he complies with their 


-wishts; he will constantly be fought from within Mexico itself, which is 


hostile to the Union: It seems, therefore, that soon there will be nothing 
left for the United Stetes to do, except to step in and restore peace in its . 
own way; and as in the case of Cuba, to take temporarily the reins of the 
government into its own hands. But in view of the friction existing 
between England, Japan and Latin America on the one hand, and the 
United States on the other, it can readily be seen that such a decision 
would not be without its difficulties. 

On the other hand, it is quite evident that sooner or later Europe will — 
feel the retroactive force of the Central American Question. The rela- 
tions between Germany and: England are indirectly affected by this 
question. As long as England looks with distrust upon the increasing 
strength of the German fleet, it restricts its freedom of action and will - 


not be in a-position to secure the complete results of the policy it has 


pursued hitherto. The well-known maxim “Divide et impera,” which 
has been the immemorial and successful watchword of British diplomacy, 


Was applicable to Europe. But the world, which has ih a way been 


united through the Panama Canal, is no longer an available field for the 
application of that outworn policy. | 
From the day of the declaration of the independence of the United ` 


4 See Fortnightly Review, Nov. 1918, p. 857: “One of these days England and 


| Japan and Mexico will go eee and after that there will be an end to the United 


States.” 
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States, America began to shape a world of its own, whose favorable 
‘geographical situation made it possible for the Union to remain for 
nearly a century a disinterested spectator of events that took place in 
the east and the west. In accorcance with this situation, George Wash- 
ington in his time announced the fundamental principle of not entering 
into any entangling alliances, and in 1823, President Monroe proclaimed 
his doctrine * as the “noli me tangere” of the young republic, aspiring to 
leadership on its continert. 

But the ever increasing and improving means of communication have 
brought America into closer ecoromic and cultural relations with the old 
world; in consequence, it may be said, that with the offing of the 
Panama Canal, practically the West = the East will clash on the 
Great Ocean! fo 

The Atlantic Ocean has been the scene of battles and rivalries tween 
‘nations. The Great Ocean whica is now coming to the front is likely to 
become to a far greater extent the scene of action for the struggle of 
races, & fact that may have been foreseen by Senator W. H. Seward when 
he said as long ago as 1852: “The Pacific Ocean, its shores, its islands . 
and the vast regions beyond will become the chief theater of events in the 
world’s great Hereafter.” The “ Central American Question,” and, 
above all, the way in which it is to be settled, may consequently prove of 
the utmost importance for the shaping of all the historical events of the 
present century, especially if, with reference to the Panama Canal, 
it is considered as the starting peint of a new epoch. 

It has been the object of this article to demonstrate the soundness of 
this view; and for the reasons stated, the writer believes that the time is 
near when in their political speculations, all Teutonic nations must look 
upon the world as a whole, and, -n accordance with the probable develop- 
ment of things in general, they must begin to think in races and con- 
tinents. 

Nearly two decades ago, tha German Emperor uttered words that 
cannot be forgotten,-callmg upon the western nations to preserve their 
most sacred possessions; and esch new day the prophetic significance of 
that utterance becomes clearer. Therefore, all reasonable people should 


- 8 Reinforced by the Lodge Resolution of 1912, and by the address of President 
Wilson, delivered in October 1913, at Mobile, Ala. 
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exert their influence to make the Christian Teutcnic world realize that 
which it is in need of—Unity. 

It is of course not an easy matter to accomplish such a high purpose. 
It requires a thorough and comprehensive process of enlightenment; in - 
this work, the schools and the press of all interested countries should 
combine their efforts; above all, it requirés the honest desire of the 
governments—especially those of London, Berlin and Washington—to 
work together in cordial understanding. Once this determination for 
cordial coöperation has everywhere been evenly cultivated, all else will 
be accomplished witkout difficulty, for a way will be found by those 
who wish to find it. | l 

GERMANICUS, 


THE LAW OF HOSTILE MILITARY EXPEDITIONS AS 
APPLIED BY THE UNITED STATES 


CHAPTER IV. THe FULFILLMENT OF THE INTERNATIONAL OBLIGATION 


The manner of the performance of the duty of preventing hostile 
' expeditions, and the means to be employed for that purpose, are matters 
largely or entirely for the discretion of the individual state. It cannot 
be said that any particular method is required or sanctioned by inter- 
national law. This discretion is limited, however, by practical necessity 
and by the exigency of good faith. . | 


1. EVIDENCE OF GOOD FAITH 


The state will find iz expedient, in the first place, to provide itself in 
advance with the power and the means of preventing expeditions. In 
this way, it gives substantial evidence of its intention to meet its obliga- 
tions when they arise. .The obvious impossibility of the performance 
of its duty without so having provided makes this essential as an assur- 
ance to foreign governments of a proper regard for the requirements of 
the law. The government must take care that its municipal law does 
not fail to forbid acts contravening its international obligations. Hence 
it becomes necessary to provide by statutory enactment for the pre- 
vention of expeditions which may injuriously affect the rights of other 
states.85 


8§ Formerly it was not the custom to embody international obligations in legisla- 


tion. The present practical necessity of this is, however, apparent. Arbitrary execu- 
tive repression of individual conduct is very limited under the constitutional systems 
of modern governments. It has, therefore, now become almost imperative as a 
matter of internal administration. The performance of its duty to other states 
would be a practical impcssibility for the United States in the absence of statutory 
regulations. 

The practical necessity for legislation must not be confused, on the other hand, 
with legal requirement. The statutory law concerning expeditions is primarily a 
matter of domestic reguletion. In so far as it deals with the means of preventing 
hostile enterprises, anothər state may not prescribe its provisions. If it enacts a 

224 > l 


“LAW OF HOSTILE MILITARY EXPEDITIONS AS APPLIED BY THE U. S. 225 


‘ The domestic legislation may be concerned both with the prohibition 
of objectionable acts in furtherance of expeditions and with the means 
` of the enforcement of the prohibition. As regards the latter, the govern- 
ment should doubtless be armed with power sufficient tor the frustration 
of all attempts at unlawful undertakings. It must have authority to 
prevent as well as to >unish. And to satisfy the requirement of good 
faith, the prohibitive enactment must be upheld by the sanction of 
adequate punishment. This applies alike to the preventive and punitory 
phases of the law. As a meens of prevention, the statute should amount 
to more than a mere proclamation; it should have some real deterrent 
force. The infliction of satisfactory punishment subsequent to the 
carrying out of the expedition also requires the provision of ample 
penalties. 

A further evidence of good intentions are the executive Sieclsauations 
issued in times of especial danger or difficulty. The salutary effect of 
these is occasionally considerable. They serve as a warning to those 
individuals who otherwise might not expect the enforcement of the law. 
They enlist the coöperation of local officials and of the public with the 
government for the detaction of probable offenses. They may thus be of 
real value in preventing expeditions. In any case they have the effect 
of notice to foreign states most likely to be concerned of the government’s 
intention to meet its full obligation.™ | 

The Government of the United States has been accustomed to co- 
operate with foreign gcvernments in the matter of the investigation of 
possible violations of the law, and occasionally it has supplied informa- 
tion of importance to other states in warding. off attacks of expeditions 
which this government might not be able to repress. In 1884, the 
Canadian Government sought information from the United States con- 
cerning the basis of rumors circulated in the press of this country that a 
Fenian invasion was in preparation. The authorities investigated and 


prohibition against certain individual conduct, it defines only an offense at municipal 
Jaw, as to which a foreign government may not inquire. Since the international 
offense is distinct from the municipal, it is entirely independent of the existence of 
any domestic law. This law cannot, therefore, be required as a matter of legal right. 
(7 Op. At. Gen. 367). : 
& For examples of such proclamations, see Richardson’s Messages, I, 157, 404, 
561; II, 482; IV, 72; V, 7, 111, 271, 272, 388, 496; VI, 433; VII, 85, 91; IX, 591, 694 — 
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made a report of the situation to the British minister.’ The raids of the 
Garza bandits on the Mexican boundary, and the natural obstacles to 
preventing them, called forth the suggestion from the Mexican Govern- 
ment that it would be well for the War Department of each country to 
inform. the other of what forces it proposed to assign to preserve the 
peace on its frontiers, and what system it proposed to adopt for the at- 
tainment of this end, so that, by both acting in concert, the purpose of 
both governments might be more easily accomplished. ‘The United 
States concurred in this suggestion. 

When suspected violations of the law are reported by the agents of 
foreign governments, the authorities of this country will ordinarily take 
prompt action. The suspicions of foreign governments are customarily 
referred to the departments concerned with the local administration of 
the law, so that precautionary measures may be taken against any ` 
attempts at hostile enterprises. But while there is seldom any lack 
of notifications of probable infractions of the law, the activities of other 
states usually stop there. The United States has constantly sought 
further coöperation by the local officers of foreign governments stationed 
in her territory. Their assistance in securing the conviction of suspected 
persons is often indispensable, and a formal declaration of facts in the 
possession of foreign officials is frequently requested of them.” For, 
the sake of prompter action, it has been allowed the agents of~other 
states to present their complaints directly to the federal district attor- 
neys, and they have been urged to supply them with full information.®! 

The coöperation of the governments in this manner is an act of amity 
and comity on the part of both, required not by international law, but 
by the necessities of friendly relations. The willingness of one state to 
confer with another regarding the probable unlawful action of its own 
citizens, and the willingness of the other to assist in the measures taken 
for its protection, are evidence of the honesty of purpose and good in- 
tentions of the states concerned. 

87 MS. Notes to Great Britain, XIX, 438 (Moore’s Digest, VII, ea, 

® For, Rel. 1893, 442, and 446-447. The United States would not go to the extent 
of making an “alliance” for such purposes (For. Rel. 1886, 57). 

8 For. Rel. 1887, 1027-1029; 1888, I, 990; also 1885, 773. 


® For, Rel. 1887, 1027-1029; 1892, 640-641. 
9 For, Rel. 1888, I, 999; 1871, 785, 787. 
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2. THE MEANS OF FULFILLMENT 


In the early history of the United States, it was sometimes necessary 
to call upon the State authorities for assistance in enforcing the Neutral- 
ity Act, and the local militia were employed at the command of the 
Governor to perform this service.*? Since the passage of the Act of 1818, 
the Federal Government has relied chiefly on its own agencies to enforce 
the law, but the aid cf local officials is still frequently requested. Cir- 
culars and special letters continue to be addressed to Governors of 
States,” and they have rendered some assistance. For instance, during 
the Canadian rebellion of 1837, the Governors of Michigan, New York, 
and Vermont were requested to interfere to arrest parties making hostile 
preparations against Canada.°* The coöperation of State authorities 
in Texas was sought to prevent the incursions into Mexico across the 
Rio Grande in 1892.55 

The United States maintains no police force for ne execution of the 
federal statutes, but the marshals and attorneys of the Department of 
Justice and the collectors of customs of the Treasury Department are 
relied upon to detect violations of the law, and to take steps for the 
punishment of the offznders. They are assisted ky the land and naval 
forces of the Federal Government and the militia of the States under the 
direction of the President.” | 

It is the duty of the federal attorneys to collect evidence upon which 
intervention in the preparation of expeditions may be based, and upon 
which the punishment of offenders may be secured. When there is 
probable cause to believe that filibustering parties are. being organized, 


821 American State Papers, For. Rel. 589. y 

93 For instance, see MS. Dom. Let., Vol. 153, pp. 672 and 573 (Moore’s Digest, 
VII, 1021). 

u H, Ex. Doc. 73, 25 Cong. 2 Sess. p. 5. 

% For. Rel. 1893, 428. 

% At the time of the Canadian rebellion of 18387, the government employed most 
of these agencies to prevent attacks on Canada by American citizens. The district 
attorneys were addressed by the Secretary of State, stating the intention of the 
government to fulfill its obligations; governors were requested to assist; collectors 
of customs were instructed to lend their aid; the United States marshals proceeded to 
the frontier; a revenue cutter was placed at the disposal of the collector to aid in 
enforcing the law; the militia was called out; and General Scott was placed in com- 
mand of troops, both regular and volunteer, on the frontier. 
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and arrangements for hostilities are being made, they will make inquiries 
as to the suspected conduct. If as a result of their own inquiries, suffi- 
cient evidence is found, or if proof is submitted by other persons, they 
will commence legal proceedings against the individuals implicated. 
The attorneys receive the assistance of the marshals in the arrest of 
persons against whom charges of this sort are made,” 

The- arrest and detention of vessels guilty of an infraction of the law 
is accomplished by the collectors of customs. When vessels transporting ` 
expeditions attempt to depart in open violation of the law, clearance 
papers may be refused them by the officers of the port. Vessels likely 
to depart secretly will be arrested and detained by the collector of 
customs. For this purpose, he will have the assistance of the naval 
forces and the revenue cutters of the Treasury Department. The col- 
lector may also have authority to arrest members of expeditions within 
his district before they have engaged vessels or attempt to take their 
departure.” 

The necessity for the patroling of the Canadian and Mexican borders 
during disturbances in those countries, and when filibusiers have been 
especially active, has required the use of the army and militia.°? They 
are employed in addition for the purpose of pursuing and apprehending 
offenders which have recrossed into this country after making unlawful 
invasions.’ Property may be seized by the military forces with a view 
to detaining it until it can be proceeded against according to law. A 
vessel laden with arms for the insurgents in Canada, in 1855, was held 
subject to seizure though it itself was not intended to pass the border. 1°! 

In 1858, President Buchanan, in a special message to Congress, took 
the position that the power given the President to employ the land and 
naval forces was intended for the express purpose of the pursuit of ex- . 


See Moore's Digest, VII, 1020 and 1021; For. Rel. 1884, 493; 1885, 773; Richard- 
son’s Messages, VI, 442. 

% See Richardson’s Messages, V, 161; Moore’s Digest, VII, 1020, 1021, 1023; 
H. Doc: 326, 55 Cong. 2 Sess. 

See Dip. Corres. 1866, I, 275. Note the use of the army. during the Canadian 
rebellion, supra, note 12; and the concentration of the army on the Mexican frontier, 
March, 1911. 

“a109 See For. Rel. 1893, 429. 
_ 1 Stoughton v. Dimick, 3 Blatehf. 356 (Fed. Cas. 13500). 


am 


LAW OF HOSTILE MILITARY EXPEDITIONS AS APPLIED BY THE U. S. 229 


peditions beyond the territory of the United States. In order to render 
the law effectual, it was necessary to prevent “the carrying on” oÈ such 
enterprises to their consummation after they had succeeded in leaving 
our shores.®? In tae opinion of the committee of the Senate, appointed 
to investigate the ection of Commodore. Paulding in Nicaragua, °? “the 
unlawful expedition is ‘carried on from the United States’ when it is 
continued on the high seas, on its way to its destination and after it has 
left this country; and this is what the President is authorized to prevent 
by the use of the naval force.” 4 This is the interpretation of that 
power which the government has accepted in practice.“ An instances 
in pomt was the pursuit by the United States ship Swatora and the 
Vandalia of the Aguero expedition which escaped from Key West (in 
1884) in spite of revenue cutters and naval vessels. ®® The United States 
has frequently gone so far as to station ships tc intercept expeditions in 
the vicinity of the shores upon which the invaders intend to land. Five 
vessels were sent to the ports and harbors of Cuba in 1850, and their 
-= commanders were instructed to prevent the landing of any of their 
countrymen who wight be attempting to invade that island.” It was 
in connection with the eforts of the United States to prevent the landing 
of expeditions in Nicaragua that the Commodore Paulding case arose. 1% 

The various executive officers are empowered to take only such action 

1022S. Ex. Doe. 13, 35 Cong. 1 Sess. p. 1, 2-3. 

103 Following the suspension of Commander Chatard for failure to prevent the 
landing from the ship Fashion in a port of Nicaragua, of an expedition under the 
command of ‘General Walker” Commodore Paulding had landed marines and com- 
. pelled the surrender of Walker. This action was not upheld by the United States 

(though it was taken with the consent of Nicaragua), since the landing of marines 
was an act in violation of the sovereignty of a foreign state. - 

104 S. Rep. 20, 35 Cong. 1 Sess. p. 8. See also H. Rep. 74, 

105 See S. Ex. Doc. 57, 31 Cong. 1 Sess. following p. 54. 

i06 For, Rel. 1884, 493. 

10 The measures taken by these vessels are described in 8. Ex. Doc. 57, 31 Cong. 
1 Sess. p. 54 et seq. l 

108 The extraterritorial pursuit of offenders is, no doubt, a proper method of ful- 
filling the requirement of preventing expeditions. The government is free to take 
such measures whenever it considers the occasion justifies them. But there is no 
evidence that this, more than any other measure, is required of the state. The 
United States has not taken this action on the insistence of other governments, but 


rather out of abundant cauticn that it be not. delinquent in its international relations. 
On the general question, see Moore’s Digest, VII, pp. 1045-1049. 
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as may be legal to bring violaters of the law finally before. the courts for ` 
the adjudication of their conduct. They have no summary powers to 
prevent: expeditions, and ordinarily they act only on such evidence as 
will justify their course before judicial tribunals. At times the executive 
has intervened when no legal ground for bringing the parties before the 
courts existed. But this intervention has been only temporary and pre- 
cautionary. ‘Thus the collectors of customs have occasionally been 
instructed to take action to prevent the departure of vessels pending 
an investigation. But their authority is limited to the taking of such 
steps as may afford a reasonable opportunity for substantial complaint, 
and the submission of such proofs as will bring the case before a judicial 
tribunal.! It is probable, however, that when there is open defiance 
of the authority of the government, and the emergency is evident, the 
executive will be allowed to take summary means to disperse a hostile 
organization and deprive it of arms and munitions.‘ | 

Within the limits of its legal authority, the executive is free from the - 
interference ‘of the courts. On the other hand, the executive has no 
right to attempt to control the action of the judiciary in its proceedings 
in the same matters.!!! The executive branch of the government, is 
“not justified in ordering judicial process where the judicial officer does - 
not find legal ground for a prosecution.” 11? It has no power to define 
or interpret laws, and, consequently, cannot establish the limits of law- 
ful and unlawful conduct." The approbation of the President or other 
officers can afford persóns acting in dependence thereon no legal justifica- 
tion.!!14 These. officers have no dispensing power. 

: The part of the courts in the fulfillment of the international duty con- 
sists chiefly in the enforcement of the penalties of the criminal law. In 
addition, they may take preventive measures in the form of the require- 
ment of bond to obey the law against expeditions. A bond was exacted 
in the case of a certain Quitman who had refused to testify before the 


08 For, Rel. 1892, 640-641. 

110 21 Op. At. Gen. 267, 278. 

11 Thid. 

112 Mr. Pickering, Sec. of St., to Mr. Bond, British Chargé, Sept. 30, 1795, 8 MS. 
Dom. Let. 413 (Moore’s Digest, VIL, 1027). 

113.MS. Notes to Foreign Legations, II, 337 (Moore’s Digest, VII, 1027). 

i Lloyd’s Trial of Wm. S. Smith and Sam’l G. Ogden (Moore’s Digest, VII, 917). 
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grand jury concerring a proposed expedition to Cuba on the ground that 
it would incriminate kim.’ In civil suits, the courts will refuse the 
enforcement of contracts made in furtherance of illegal undertakings. 
Contracts to furnish supplies for an expedition have been held non- 
énforceable as contrary to our international obligations and against 
public policy.4° 

Offenders against the law of their own country by the same act that 
offends another country cannot expect the protection of their govern- 
ment when in danger of punishment at the hands of the state they have 
attacked. Sometimes the United States Government has interceded in 
behalf of such persons, and it will usually take care that the treatment - 
accorded them is not unwarranted by their offense. But the government 
does not recognize their right to demand this intercession," and, or- 
dinarily, it will not protest any reasonable measures taken by foreign 
governments against citizens guilty of attacking. or invading their 
country. Furthermore, it will not extend its protection to oppose the 
action of foreign governments attempting to prevent the landing of 
parties against whom there is reasonable ground of suspicion of hostile 
intention. 18 - 


3. THE MEASURE OF EXERTION 


- The fulfillment of the international obligation requires the independent: 

action of the government. Its duty when the danger of unauthorized 
_ hostilities against another state is imminent, is to act of its own motion 
to thwart the enterprise. It must itself take the initiative to prevent. 
the departure of expeditions. The voluntary assistance of foreign 
governments in no way detracts from the necessity for the full exercise 
of the power and diligence of the state thus aided; and the lack of co- 
operation will not excuse the government for laxness and negligence. 
Rather, the defense of delinquency is rendered the more difficult for the 
state that has been assisted in the performance of its duty. 


115 U, S. v. Quitman, 2 Am, Law Reg. 645 (Fed. Cas, 16111). 

6 Gill v. Oliver, 11 Howard 529 (quoting the Circuit Court of Appeals of Mary- 
land}. See also 14 Howard 38. . i 

u7 Richardson’s Messages, V, 113, 115-116. 

us For. Rel. 1899, 364. 

11921 Op. At. Gen. 267. 
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In practice the United States has frequently been tempted to depart 
from this rule of conduct. The failures of other states properly to 
support by evidence the accusations they have made, and the repetition 
of seemingly groundless complaints, has led the government to insist on 
evidence as preliminary to investigation. In one instance the Secretary 
of State went so far as to advise a foreign government to employ its own 
private detectives to watch suspected parties, thus to supply the de- 
ficiency of a police force in our own administration. Occasionally, 
minor officials have assumed the necessity of being supplied with evi- 
dence by foreign governments before they could be expected to proceed 
with measures in the interest of other countries. But when the issue 
has been directly raised, the United States has declared in no uncertain 
terms that the assumption of the necessity of the coöperation. of other 
states is contrary to international law and inconsistent with the policy 
of this government. 1?! 

For the performance of its duty, three things are incumbent on thegov-. 
ernment. In the first place, it shall use all reasonable means to inform 
itself as to whether or not a violation of the law is about to be committed. 
Secondly, the discovery of the probability of warlike undertakings must 
be followed by adequate measures cf prevention. Finally, when ex- 
peditions have succeeded, whether or not through the delinquency of 
the government, the apprehension and punishment of the persons in- 
volved, if possible, is required.12* Concerning the first and second of 


120 MS. Notes to Arg. Rep., VI, 184 (Mooze’s Digest, VII, 1058). 

121k #& * the theory for which this government has contended, and which it is 
now exerting itself to maintain (is) that a neutral or friendly government is bound 
to use due diligence to prevent hostile expeditions from being fitted out within its 
territory, against a power with which it is at peace, and that such obligation of a 
neutral, or of a friendly, power is not satisfied by throwing upon the power whose 
peace or whose territories are threatened the burden of the prosecution, or the whole 
duty of furnishing testimony. 

“The position which the United States assumed and has maintained *-* * has 
been that when reasonable grounds were presented to a government by a friendly 
power for suspicion that its peace is threatened by parties within the jurisdiction of 
that government, it is the duty of the latter to become the active prosecutor of those > 
threatening the peace of the former.” Mr. Fish, Sec. of St., to Mr. Akerman, At. Gen., 
Nov. 20, 1871, 91 MS. Dom. Let. 856 (Moare’s Digest, VII, 1056). 

122 See also in this connection Chap. III, sec. 3. 

123 See Wharton, Criminal Law, sec. 1908. 
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these principles there can be no question. Obviously they are implied 
in the international duty of prevention. The third requirement is made. 
necessary for the satisfaction of offended states, and as a sanction to the 
prohibitory measures of the government. ; | 

: Under ordinary conditions, the state employs for these purposes only 
such means as it finds necessary to the enforcement of its general crim- 
inal laws. At most, no more may be demanded of it than those agencies 
which would ordinarily suffice to restrain and prevent expeditions. !?4 
-Jt is not expected that special methods shall be devised for the protection 
of any particular state, or for any particular time.’*° On the other hand, 
the diligence and vigor in the employment cf these means must, nec- 
essarily, vary with conditions. The greater the probability of violations 
of the law, the more vigorous must be the efforts at prevention and 
punishment. The principle of “due diligence” for which the United 
States has contended, and which was upheld in another connection by 
the Geneva Tribunal of Arbitration, is to the effect that the diligence 
exercised by the szate must be in proportion to.the risk to which another 
state may be exposed through its failure in the performance of its duty. 18 

The vigilance required of the government in accordance.with this rule . 
may be expressed only in general-terms. In fact, it is difficult to define 
even the circumsiances in which the necessity for any extra exertion 
would be unquestionable. Thus, it cannot be said that the existence of 
a war will always create an occasion for special diligence, and it is more 
questionable that a mere insurrection, even when thought likely to lead 
to the violation of the law, imposes any general duty of watchfulness. 
However, actual notice of threatened hostile attacks prepared within 
-its jurisdiction requires of the state attempts at prevention and punish- 
ment corresponding to the injury likely to result from failure.!*7 Beyond 
this no rules may be laid down. 

The duty to prevent hostile enterprises is limited, finally, by the wa 
that there is implied no guarantee against expeditions.128 The measure ` 
_ 12°MS. Notes to C2ñt. Amer., I, 105 (Moore’s.Digest, VII, 926). 

125 But the United States enacted a special act in 1838 to meet the situation on the 
northern boundary. - 

126 See Papers relating to the Treaty of Washington, IV, 49, 50. 


12721 Op. At. Gen. 267, 271-272. 
128 Ibid. See also MS. Notes to Cent. Amer., I, 105 (Moore’s Digest, VIL, 926). 
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of exertion is, consequently, not determined by the success or failure of 
the efforts at prevention, and the state is not compelled to assume any. 
responsibility because of its failures which Gould not reasonably have 
been avoided. Absolute secrecy in the preparations, difficulties in the 
policing of a long, thinly populated frontier, opportunities for con- 
cealment that make pursuit of offenders unavailing, are such facts as 
may be offered in defense of a state charged with delinquency./” It may 
also be urged in extenuation of the failure of the government that its 
task was rendered difficult or impossible by the complainant state.. 
The one may hardly hold the other responsible for failures which its 
own conduct has rendered impossible of avoidance by ordinary care.130 

The defense of the state must rest, however, on facts which it is 
beyond the power of the government io anticipate or control by reason- 
able exertion. Its failure to have provided itself with the means of 
- discovering violations of the law, for instance, or the lack of authority 
to restrain and punish individuals for fitting out expeditions, cannot ` 
be urged in extenuation of the neglect of international duties. The want - 
of constitutional power and defects of domestic statutes are matters 
which may themselves require to be remedied. The deficiencies and 
neglect of the staté in one particular cannot operate as a bar to claims 
for failure in the general duty itself. 1*1 


CHAPTER V. Tae ENFORCEMENT or THE LAW 


The failure of international law to prescribe specific penalties and the 
means of enforcement through which reparation may be secured has 
left states to their own resources for the redress of their wrongs. No 
mode of redress by litigation is, as yet, generally accepted among nations, 
and there is no international penal process to which individual states 
may have recourse. Being limited by no legal restrictions in the choice | 
of remedies, the state may employ those which appeal to it as appro- 
priate and effective. . 

The customary modes of enforcement to which states ordinarily resort 
do not differ necessarily with the nature of the offense they are intended 
129 For. Rel. 1893, 427. | | 


130 Dip. Corres. 1868, I, 430. 
131 For, Rel. 1878, ITI, 329, 332; Wharton, Int. Law Digest, ILI, 618. 
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to remedy. : The methods employed to secure the redress of wrongs 
occasioned through delinquency in the prevention of hostile expeditions 
are the same as those applied for various other international offenses. 
In the choice of remedies, the seriousness and flagrancy of the offense, 
and the comparativ2 strength of the nations concerned, are likely to be 
the determinative factors. | 
1, REPARATION l 

- The amicable settlement of difficulties arising out of the state’s delin- 
quency may ordinarily be secured through indemnification to the in- 
jured country and its citizens. Restitution may be required at the 
hands of the members oi the expedition themselves, and they may be 
compelled to make payment for the injury and destruction they have 
caused. In practice, this means of reparation is cf little value. Generally ` 
only criminal penalties are practicable for such offenders as are appre- 
hended and convicted, while many escape. But a possibility always to 
be met is the restoration of such captured persons and property as are 
brought within the jurisdiction of the defendant state. The semi- 
military raids of Indians and others across the boundaries of the United 
States have occasionally afforded this possibility. During the raids of 
the Garza bandits, mary Mexican prisoners were carried away into 
Texas, and claims for their restoration were presented. It became the 
duty of the United States to secure their release.!32 `. 

Most frequently, the government finds it necessary itself to make 
compensation in satisfaction of claims based upon its delinquency. In 
any case, it is compelled to assume the full responsibility for the making 
of reparation; and whatever the manner of settlement, it is effected in 
the name of the state. = * 


2. MEASURES IN SELF-DEFENSE 


The forcible means of enforcement to which a state may have recourse | 

` are not limited to action against the offending state itself. While such 

action is resorted to to secure subsequent redress of wrongs suffered, it 
132 For. Rel. 1893, 426 ef seq. 

~, 133 Though most of the claims were denied, this sort cf settlement is illustrated by 


the cases submitted to arbitration. See Moore, International Arbitrations, pp. 4028, 
4029, 4040, 4042, 4054. | 
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may be entirely unavailing to prevent the occurrence of disturbances ` 
which could not be checked and controlled, or the infliction of the 
irreparable damage which may come from'an actual invasion. Hence 
circumstances may arise which meke necessary the restraint of expedi- 
tions in their preparations for hostilities, by the state they are about to 
attack. When the forcible action against individuals is confined to the 
jurisdiction of the state taking it, ib is, of course, an exercise of domestic 
authority only. But occasionally it may involve a violation of the 
territory of another state, aud thus become a matter of international’ 
concern. ` | | 

The action which it is necessary to take against an expedition still 
within the jurisdiction of the state of its origin must not be considered 
_ as directed against the state so invaded. It would then become an act 
of war in itself. But if it is not to be so regarded, it must be justified by 
an evident necessity of self-protection. There can be no question of the 
right to prevent the entrance of an invading expedition, '** but the 
violation of the territory even of a delinquent state requires strong 
justification. 

The occasion for these measures of self-defense may occur heh the 
suddenness of a contemplated attack gives no opportunity for diplo- 
matic protests to the responsible state, or allows insufficient time for 
the ordinary processes of prevention. The necessity may arise from the 
unwillingness or inability of the responsible state to perform its duty, 
and thus requires the substituted performance of the state likely to be 
injured. The case of the Caroline B a noteworthy case in point. In 1838, 
during the rebellion in Canada, a party collected on an island in the 
Niagara river, and prepared to ercss to the Canadian side in the steamer 
Caroline. The men were ermed, and they made their purpose of attack- 
ing Canada evident by shooting across into Canadian territory. An 
English force captured the steamer, set fire to it, and sent it over the 
Falls. In so doing, they crossed into American jurisdiction. In the dis- 
cussion that followed this violation of American’territory, the point of 
difference between the British and American Governments was reduced 
to the question of the necessity fcr the action taken. The British Gov- 
ernment was called upon “to show a necessity of self-defense, instant, 

| 134 For, Rel. 1899, 364. 
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overwlielming, leaving no choice of means, and no moment for delibera- 
tion. It will be for it to show also that the local authorities of Canada, 
even supposing the necessity `of the moment authorized them to enter ` 
. the territories of the United States at all, did nothing unreasonable nor 
excessive, since the act, Justified by the necessity of self-defense, must 
be limited by that necessity and kept clearly within it.” 135 | 

The Government of the United States took a similar position in de- 
fense of General Jackson’s incursion into Florida in 1818.- In this in-- 
stance, however, the necessity was based rather on the inability of the 
Spanish Government to meet its obligations, than on an emérgency 
requiring immediate action. It was represented to Spain that the 
President, after an examination of the proofs, deemed them “‘irresistibly 
conclusive that the horrible combination of robbery, murder, and. war 
with which the frontier of the United States bordering upon Florida 
has for several years past been visited” was due to the failures of the 
Spanish Government. “It is to the conduct of her own commanding 
officers that Spain must impute the necessity under which General 
Jackson found himself of occupying the places of their command.” 
But in this case also, the justification of the measures of self-defense was 
limited to such action as was necessary to the purpose alleged, that is, 
to the preservation of control until the arrival of Spanish forces com- 
petent to perform the duty required of them.1%6 
_ Another phase of this question is presented by the claim of the right 
to pursue offenders into the territory from which they came. The con- 
- venience of such a privilege led to a mutual arrangement between Mexico 
and the United States -whereby this action would be permitted.’ 
Mexico, however, regards this as a concession which cannot be required 
by international law. In the absence of any agreement, an invasion in 
the pursuit of offenders is en act of war rather than peaceable enforce- 
ment.#88 The position of the United States has been “that it rests upon 
_ principles of the law oŻ nations, entirely distinct from those upon which 

135 Mr. Webster, Sec. of St., to Mr. ‘Fox, Brit. Min., April 24, 1841, Webster’s 
Works, VI, 250, 261. 

138 American State Papers, For. Rel, IV, 545, 546. See also pp. 539, 54l, 215, 496. 

137 For. Rel. 1882, 396, and 404—405. 


138 For, Rel. 1878, 555-559; 26 Br. and For. St. Pepas; 1419 (Moore's Digest, I, 
421). ; 
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war is justified—upon the immvtable principles of self-defense—upon 
the principles which justify decisve measures of precaution to prevent 
irreparable evil to our own or to & neighboring people.” 139 


3. DIRECT ENFORCEMENT AGAINST THE STATE 


The failure to secure the adjus:ment of claims arising out of prevent- 
able expeditions, through voluntary redress or by diplomatic pressure, 
leaves only recourse to some forcidle procedure against the state charged 
with responsibility. Little choice is then left to the offended government. 
War is, of. course, the ultimate remedy for international wrongs; and 
that this delinquency is one that may justify war is recognized by the | 
United States. Though war for this cause has never yet occurred, the 
possibility of such consequences has been a consideration in the plans 
of those filibusters who have hcped to induce the forcible annexation 
of neighboring territory. Often the occasion is not of sufficient moment 
to justify the extreme remedy. Some measure of reprisal is then’ the 
only alternative. In matters so distinctly political, reprisals have not 
found extensive use. They have not been employed against, other coun- 
tries by the United States; and other states have been, for the most part, 
unable to employ them effectively against it. It is probable that the 
only adequate retaliation would be found to be similar hostile attacks 
which would result in further difficulties and perhaps in war. The 
justification of their use is not limited, however, by this possibility. For 
war itself is a legitimate remedy. — 


} a 


CHAPTER VI. HISTORICAL APPLICATION OF THE LAW 
1. DEVELOPMENT OF THE STATUTE . 


_ Statutes for the recognition o: international duties by municipal law 
‘may be said to have had their origin in the United States. The first 

statute for the formal embodiment of the obligation of non-interference. 

and neutrality was that enacted by the Congress of the United States in 
13826 Br. and For. St. Papers, 1419 (Moore's Digest, II, 421). 


40 U. S. v. O'Sullivan, 9 N. Y.- Leg. Obs. 257 (Fed. Cas. 15974); Charge to Grand 
Jury, 2 McLean, 1 (Fed. Cas. 18265); Same, 5 McLean, 249 (Fed. Cas. 18266). 
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1794, It arose out of the difficulties the American Government encoun- 
tered in performing its duties as a neutral in the wars of the French 
Revolution, and from trouble upon the frontier. This act included, ` 
among other provisicns, the prohibition of hostile military expeditions. 
It was passed as a temporary measure, but was continued in force by an 
act of March 2, 1797, and was finally perpetuated by the act of April 24, 
1800.141 l i | 

After the Napoleonic wars, the duties of neutrals, rather than their 
rights, became of first importance; and the frequency of the offenses of 
American citizens in the matter of privateering made necessary the 
strengthening of the law on that subject. The Portuguese minister at 
Washington, when complaining of these privateers, attributed the 
difficulty to the lack of preventive remedies in the act of 1794.14? In 
response to this suggestion, President Madison, in a message to Con- 
gress, called its attention to the need of enlarged preventive powers, 
and suggested that authority be given to require of the owners of armed 
vessels security against their unlawful use, and to seize and detain them 
in suspicious cases. 14° An act limited to two years was passed on March 3, 
1817. On April 20 of the next year, it was made permanent.!44 While 
under the original law the President had had power.to use the land and 


naval forces and the militia to prevent expeditions, and to take posses- 


sion of and detain vessels, there is henceforth the authority to require 
security of armed -vessels,.and the revenue officers are empowered to 
detain. vessels temporarily when there is reason even to suspect them of 
an intention to violate the law. The owners of an armed vessel were 
required to give bond with sureties in double the value of the vessel, 
cargo and armament, that it would not be used in contravention of the 
statute. At. the suggestion of the Spanish minister that the provinces 
which were in civil waz with Spain, not being recognized as independent, 
might not be included in the word “state,” expeditions were pro- 
hibited against any “colony, district, or people” with whom the United 
States was at peace. But most important was the authorization of the ` 


141 | Stat. 381 and 497; 2 Stat. 54. 

142 See Dana, Notes to Wheaton, No. 215. © 

143 Message of Dec. 26, 1816, Richardson’s Messages, I, 582. 
1443 Stat. 370 and 447. 
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executive to make interposition where there was only the intention to 
commit the specified offense; for the sole effect of the previous law was 
to secure the punishment of the cffenders after the actual carrying out of 
the expedition or cruise. +45. 

The provisions of this act were later embodied in the Revised Stat- 
utes,!“* and have finally been enacted in the revision and codification of 
the criminal law effected by the act of 1909.47 Difficulties on the 
frontier during the Cansdian insurrection, in 1838, called forth a tem- 
porary statute to secure the more effective performance of the national 
duties. This law did not modify the principles of the earlier ones, but . 
laid down in detail the procedure to be taken by the various officers in 
their enforcement, and made prcvision for the more speedy execution of 
the powers previously conferred. But aside from this temporary meas- 
ure, there have been only verbal modifications of the original law. 

The example set by the United States was followed by England in 
1819. The Neutrality Act of taat year seems to have been patterned 
upon that of the United States and does not differ materially from it, 
though the means of enforcement have. been regarded by the’ United 
States as less effective than those of this country. No other states have 
such complete provisions on this subject, but many have laws to prevant 
such action on the part of their sitizens or subjects as may involve them 
in war with other states or subject the state or citizens to reprisals. — 
Usually these laws are & part oi the penal code, and, in some instances, 
they bear very indirectly on international obligations. Banishment 
and transportation are sometimes imposed as punishment. 1*8 


- 2. REVIEW OF NOTEWORTHY EXPEDITIONS 


In 1806, Francesco de Miranda, commonly known as General Miranda, 
organized a military expedition in. New York, and sailed against Caracas 
with the purpose of liberating the Spanish colonies. He sailed on the 


1454 American State Papers, For. Rel. 103. 

146 Sections 5281, eż seq. 

147 Act of March 4, 1909, “An act to codify, revise, and amend the penal laws of 
the United States.” ' 

18 The present English statute is the Foreign Enlistment. Act of 1870, 33 & 34 
Vict. c. 90. See Wharton, Crim. Lav, sec. 1908, note; also Moore’s Digest, Vol. VII, 
p. 1005. 
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ship Leander and procured two schooners at Jacmel with which he pro- 
ceeded toward South America. He was met by two Spanish men-of-war 
and was defeated. Miranda escaped with the Leander, but ten of his 
followers were condemned to death as pirates. ._In July, 1806, Col. Wm: 
S. Smith, surveyor of the port of New York, and Samuel G. Ogden were 
` tried at New York for being concerned in setting on foot the expedition. 
The charge of the judge was strongly against the defendants, but the 
jury returned a verdist of not guilty. Mr. Dana says: “There seems to 
be no doubt that this (expedition) might and ought to have been pre- 
vented by us.” On the other hand, Mr. Madison, in an unofficial com- 
munication to Mr.. Monroe (March 10, 1806), says: “The truth is that 
the Government proceeded with the most delicate attention to its duty; 
on the one hand keeping in view all its legal obligations to Spain, and 
on the other not making themselves, by going beyond them, a party 
against the people of South America. I do not believe that in any 
instance a More unexc es course was ever pursued by any govern- 
~ ment.’” 14% 

During the time of the South Amai Revolutions, the chief diffi- 
culty arose with regard žo privateering, and no important military 
expeditions occurred, The settlement of claims secured by the treaty of 
February 22, 1819 expressly included (Art. IX) a renunciation on the 
part of Spain of all claims for injuries caused by the expedition of 
Mirarda. But because the treaty included a reciprocal renunciation 
of all claims for damages or injuries up to the time of signing, the liability 
. of the United States for such claims was not definitely. determined. 

The Texan war of mdependence offered opportunity for many unlaw- 
‘ful undertakings by citizens of the United States. The sympathy of 
the people of the vicinity for the Texan cause was such that the preven- 
tion of expeditions >y the Federal Government was rendered very 
difficult, and there is little doubt of the fact of extensive violations of 
the law, but slightly concealed. Considerable discussion of the matter 
‘occurred, but no final settlement was attempted.’ 

The Canadian rebellion under the leadership of Wm. L. McKenzie, 


149 Moore’s i Digest, ‘VIL 917; Boyd, Wheaton, International Law, sec. 439i; Dana’ S 
Wheaton, sec. 439, note; 2 Medison’s Writings, 218, 220. 
160 H, Ex. Doc. 74, 25 Cong. 2 Sess. 
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which occurred in 1837, was the occasion for commotions at various 
places along the border. Upoa the defeat of the insurgents, many 
sought refuge in the United Stazes, and in this country continued their 
operations, securing recruits, and making preparations for a further 
attack on Canada. Some thousand men were collected in this manner 
on Navy Island on the Canadian side, and were equipped for service. 
Every possible measure was sooner or later taken by the American 
Government to enforce the law, and it seems little more could reasonably 
have been demanded by the Eritish Government. However, the in- - 
vaders were in a great degree successful, and their operations were not 
at all in the nature of a surprise. It was in part the failure of the United 
States that justified the destruction of the Caroline in American waters 
by the British forces. +5! 

“In 1849 Lopez, a Spanish edventurer, plaid: an attack on Cuba 
with the object of annexing it to the United States. The President 
issued a proclamation calling upon every officer of the government to 
use every effort in his power to arrest any persons concerned in this 
expedition. Nevertheless, Lopez left New Orleans on the 7th of May 
1850, in a steamer, accompanied by two other vessels with about five 
hundred men on board. He landed at Cardenas in Cuba, but was driven 
off by the Spanish troops and escaped back to the United States. He 
was then arrested and brought +o trial, but as the judge refused to allow 
any delay to procure evidence, he was discharged amid the cheers of a 
large crowd; he was again prosecuted at New Orleans, in July 1850, and 
a true bill was found against Him, but the government failed to make 
out its case. On the third of August 1851 he again started from New 
Orleans with an expedition of four hundred men; this time he was over- 
powered by the Spaniards and executed at Havana.” 15? 

At the time of a revolution în Nicaragua in 1855, the United States 
received complaints against its citizens for their “armed intervention.” 
Apparently an expedition had proceeded from San Francisco; and J. W. 
Fabens and a certain Boulton were arrested for recruiting men for 


161 See H. Ex. Docs. 64, 74, 802, 25 Cong. 2 Sess.; 183, 25 Cong. 3 Sess.; 38, 26 
Cong. 2 Sess.; 128, 27 Cong. 2 Sess. H. Rep. 162, 26 Cong. 2 Sess.; S. Ex. Doc. 99, 
27 Cong. 3 Sas Moore, International Arbitrauions, III, 2419, et seq.; Scott's Anto- 
biography, I, 305-317. 
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another, the “Kinney expedition.” Kinney was indicted, but evaded 
- trial by leaving the United States.153: 

Perhaps the most notorious expeditions were those of William Walker. 
In his first attempt, he planned to gain possession of the Mexican 
territory of Lower California. He set sail in October 1853 with an 
expedition from San Francisco, invaded the-territory, killed a few people, 
and wounded others. He was reinforced by another expedition sailing 
in the Anita from San Francisco, but was eventually driven out of the 
= country. This expedition seems to have given rise to the name “fil- 
ibuster”; which has since been used to designate expeditions of this 
kind in America. The enterprises of this time were frequently disguised 
under the name of “transit” and “immigration” companies. . 

On May 4, 1855, Walker again set sail from San Francisco, this time 
for Nicaragua. Arriving at Realejo in June, he assumed the title of 
President of Nicaragua, and was recognized as such. by the representative 
of the United States (though contrary to the instructions of the Depart- 
ment of State). He was finally surrounded by the Nicaraguan forces, 
and compelled to surrender, in May 1857. But through the intercession — 
of the commander of the United States ship Si. Mary’s he was allowed 
to leave the country unmolested, and was taken away with his followers 
on board that ship. 

On returning to the United States, he organized another expedition, 
at New Orleans. The attention of the authorities was called to it, and 
in consequence the government issued a circuler to its officers for the 
- enforcement of the law. It was reported that two thousand men were 
- enro-led and over a million dollars subscribed for the enterprise. On the 
10th. of November, Walker was arrested and released on bail of two 
thousand dollars. The next day he embarked from New Orleans with 
three hundred armed followers, went to Mobile, where he was joined by 
more adventurers, end then set sail for Nicaragua in the ship Fashion. 
Commander Chatard was present at Punta Arenas with the United 
States ship Saratoga at the time of the arrival of the expedition, and 
previously had received the government’s circular calling for the enforce- 
ment of the law in’ this particular. He was afterwards suspended from 
command for his nonaction on this occasion. On December 6, Com- 
183 See Moore’s Digest, VII, 924 and 925. 
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modore Paulding arrived. On tae 8th. he demanded the surrender of 
Walker and his army. Because af the violation of Nicaraguan territory 
in securing the surrender, Walk2r was released from custody by the 
Department of State. 

Walker made three more attempts at invasion of Central America. 
An expedition started in December 1858, but broke down because of the 
_ wreck of a. vessel. In November 1859, he set sail again in the Fashion, 
but was compelled to put back fbr want of stores. In June, 1860, he 
effected a landing in Central America, but was unsuccessful. He was 
shot at Truxillo in September 1860.154 © 

The expedition into Mexico wes made the subject of claims against 
the United States by the Mexiean Government. The titles to the 
claims were in nine individuals, claiming $5,680,110. The claims of 
eight were dismissed because their Mexican citizenship was not pee 
and the ninth was dismissed for lack of evidence.}** 

In 1853 (March 26), there occurred a raid by one Norton against the 
town of Reynosa in Mexico; and.m 1860 (April 5), an expedition under . 
Col. John S. Ford had attacked the same town. Claimson these accounts 
were also submitted to arbitratioa, but were disallowed. In the first 
case it was not proved that the 2xpedition had been prepared in the 
United States, nor that it had been known to or countenanced by the 
officers of the United States, nor that the expedition could have been 
- prevented. In the second case, i; was shown that there had been an 
understanding between the commander of the Mexican forces and Col. 
Ford, and that no injury had been done to persons or property.156 

“October 19, 1864, 'a party of twenty or more persons, acting in the 
interest of the Confederate States, who had been commorant in Canada, 
raided the town of St. Albans, Vt.; fired shots at various persons of 
whom one was killed; set fire to several buildings, and appropriated the 
funds of the banks, together with horses and other property. They 


154 See Papers relating to the Treaty cf Washington, IV, 301, et seg.; an account | 
of filibustering expeditions in the opinion of Sir A. Cockburn i in the Geneva Arbitra- 
tion. See also 8. Ex. Doc, 13, 35 Cong. 1 Sess. 

155 Moore, International Arbitrations, III, 4028. 

. 156 Moore, Int. Arb. 4040. Eut the umpire seid: ‘If the Mexican Government. 
considered that its territory had been a a it had a right to demand satisfaction 
for the violation.” 
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then returned to Canada, where some of them were arrested. The 
incident formed the subject of an extended diplomatic correspondence. 
Claims against Great Britain in behalf of the citizens of the United 
States who were injured or suffered loss were presented to the mixed 
commission under Art. XIII of the treaty of May 8, 1871. These claims 
were unanimously disallowed, on the ground that the enterprise was 
conducted with such secrecy that no care or diligence which one nation 
might reasonably require of another in such cases would have been suff- 
cient to discover it.” 5” 

The claims on account of the Lake Erie raid, which was an attempt 
by Confederate refugees to release three thousand prisoners on Johnson's 
Island in Lake Erie, were disallowed on the same ground. 15’ 

Bagdad (Bocas del Toro), Mexico, was captured and pillaged by a 
number of Americans, aided by a force of Mexicans and negroes and 
others (January 5, 1866). Some were deserters from the American 
army; some were discharged soldiers; others were members of the army 
at the time of the attack. Claims arising from this raid were dismissed 
because no lack of due diligence was proved, 15° 

The operations of the Fenian organization in the United States have 
been the source of considerable difficulty for the American Government. 
June 1, 1866, the first Fenian expedition set out from Buffalo with Fort 
Colborne in Canada. as its immediate object. It was repulsed, and sixty- 
five prisoners were taken. The remainder of the Fenians fled back into 
the United States, where they were arrested to the number of three 
hundred and seventy-five by the American authorities. The arms of 
these were taken from them, stores of arms at Buffalo, Ogdensburg, 
and St. Albans were seized, and the arrest of other Fenian leaders was 
ordered. On the sixth of June, the President issued a proclamation 
authorizing the use of the military forces and militia to enforce the law. 
But later the prosecutions were abandoned, and some of the arms were 
restored. !6 

ane second raid started from St. Albans and Malone (1870). It was 
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repulsed, and refuge was again soight in the United States. Several 
Leaders were arrested and quantities of arms were seized. The Malone 
zaiders were condemned to fine and imprisonment. Some of the St. 
Albans raiders were fined, but the leader, O’Neill, and his companions 
were pardoned unconditionally by she President. 

O’Neill led a third expedition into Canada in 1871. He was ar- 
rested by American troops, but was discharged because of the lack 
of evidence of the commission cf any overt act within the United 
States. 16 

‘In 1869, Cuba again became tie destination of hostile expeditions, 
organized in the Union. Mr. Fish, the American foreign secretary, 
admitted ‘with regret that an un awful expedition did succeed in es- 
zaping from the United States, anc landing on the shores of Cuba.’ In 
the following year, a notorious vesæl, the Hornet, was permitted to leave 
New York for Cuba; she was seized several times before gettmg there 
by both British and American authorities, but finally managed to effect 
her purpose of landing an expedition in the island.” 162 

“After the announcement by Spain in 1878 of the close of the 
insurrection known as the Ten Y2ars’ War in Cuba, the Department 
of State was in receipt of frequeat representations from the Spanish 
legation as to alleged hostile expeditions of more or less consequence, 
which were reported to be in preparation in the United States against 
the peace of Cuba.” 163 It was reported in 1884 that a certain Aguero 
was preparing a hostile expedition at Key West. The government took 
prompt measures to prevent its departure. Officers were notified, 
revenue cutters were dispatched there, and the United States ship 
Vandalia, then in that port, was ordered to aid in the enforcement of the 
law. Aguero succeeded in escaping in spite of these efforts. The 
Vandalia and the Swatora were sent toward Cuba to intercept the 
expedition, and they were aided n2ar our coast by the revenue cutters. 
These also failed. When the schooner that conveyed Aguero resurned to 
Key West, proceedings were begun against it and the crew. The govern- 
ment sent a special attorney for this purpose; the collector of customs 


161 Papers relating to the Treaty of Weshington, IV, 303. 
162 Boyd’s Wheaton, sec. 439k. 
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was removed for his failure. The schooner was forfeited, and certain of 
the crew were punished. 164 

During the Riel rebellion in Manitoba in .1885, it was reported that 
both Indians and Americans from the United States were taking part 
cn the side of the insurgents,.and that they were taking cannon and ~ 
rnunitions across the border with them. The government, poneeaventiy 
took measures to prevent all such expeditions. 165 

In December 1892, Mexico was afflicted with the raids of bandits 
across the Texan border. Complaints of these were made at Washington, 
particularly of the Garza bandits who were old offenders. It appears 
that they had made an incursion into Mexican territory opposite San 
Ignacio, that fire was sət to the Mexican barracks, four privates and 
two .officers being burned. Complaints were made of numerous other 
raids occurring from time to time. It was charged that the American 
Government had not maintained a sufficient: force on the border to 
prevent violations of the law, and that there had been carelessness on 
the part of the local officials of Texas. The United States defended. 
itself by pointing out the difficulties in policing the frontier, which was . 
a long line, thinly populated, where the nature of the country offered 
every facility for concealment and escape, and where the only obstacle 
to the raiders was a river easily crossed at any point. On returning 
into this country the bendits dispersed and scattered over the country. 
singly or in small parties so that they never presented an object of 
attack by troops, making pursuit of them very difficult. Efforts, how- 
ever, were made to suppress them. Bandits were captured from time 
to time to the number of thirty-eight. Concerning these efforts, Mr. 
Romero, Mexican minister at Washington said: 

‘The circumstance that a considerable number of bandits who took 
part in the late incursions into Mexico, after organization in Texas, 
should have surrendered shows the efficacy of the pursuit of them by the 
agents of the United States Government, and is in contrast with the 
leniency manifested during the first two raids, one led by Ruiz Sandoval, 
and the other by Caterino Garza. 

“Tt is very satisfactory to observe that the active and efficacious 
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pursuit of these bandits is bearing fruit, and I believe that in tha future 
there will be no further invasions of a friendly country like those which 
have occurred in the last three years.” 1% 

In 1899, the objective point of filisusters was Honduras, the intention 
being to foment insurrection there. Action was taken by the govern- 
ments of both Guatemala and Amezica,—Guatemala was the ostensible 
destination,—to prevent the landirg of an expedition in the steamer 
Managua, and to prevent the commission of any hostile acts: At the 
same time’ the customs authoritiee at New Orleans were engaged. in 
preventing the embarkation of one 1undred and sixteen alleged filibus- 
ters from Kansas City. Apparently zhe authorities were entirely success- 
ful. Clearance was withheld from tvo steamers until examinaticn could 
be made of certain passengers, and members of the expedition were. 
not allowed.to depart. - The presicent of Honduras ‘asserted shat by 
the action of the two governments the menace of filibusters had dis- 
appeared. 167 

The foregoing incidents are only the most remarkable of these with 
-which the United States has had tc deal. Naturally only those which 
have presented considerable diffiicu-tty have attracted much attention, 
and only in case some question of -he law or its enforcement was pre- 
sented is the record considered valcable or important. A fair estimate 
of the diligence of the American Covernment, and the efficacy of its 
enforcement of the law, cannot be besed on these exceptional cases alone. 
It is, of course, impossible here tc review the numerous attempts at 
expeditions which have been frustzted before having become of any 
consequence, and those which have not attracted the attention even of 
foreign governments likely to be concerned. But a review of one brief 
period more in detail will at least suggest the probable character of 
others and of the-whole history. . | 

On. November 30, 1897, Mr. Gage, Secretary of the Treasury, made 
a report to the House of Representétives on the exertions of his depart- 
ment in the prevention of expediticns to Cuba during the insurrection 
there in the nineties. His report co~ered the period from June 11, 1895, 
to November 30, 1897. On the earier date, the Treasury Department 
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issued a circular of instructions to all collectors and deputy collectors 
at the sixty-four ports and subports on the Atlantic coast from New 
York City to Brownsville, Texas, enjoining vigilance in the enforcement 
of the neutrality laws. The length of coast covered was 5,470 miles. 
In an elaborate report made by the legal advisor of the Spanish legation, 
sixty attempted expeditions were listed for the two and one half years. 
Of these, twenty-eight had been frustrated through the Treasury 
Department, five were prevented through the efforts of the Navy 
Department, four by Spanish authorities, two were wrecked, one was 
driven back by storm, ons succeeded through the use of British territory, 
and the fate of one was unknown. Seventeen, Spain considered success- 
ful violations of the American law. With regard to these, the Secretary 
-of the’ Treasury reported as follows: In the seventeen expeditions, 
there were nine vessels involved. Only five expeditions proceeded by . 
steamships of considerable proportions; twelve went on four tugs and 
one pilot boat, each of less than one hundred net tons. Of the five 
expeditions, two went on the American ship Laurada, three on three 
. foreign ships (which could not leave port without the consent of their 
consuls). The aggregate registered tonnage of the six American vessels 
was 1,331, of the foreign vessels, 1,772. It appears from the detailed 
review of the seventeen expeditions, made by the Secretary, that Spain 
exonerated the United States in the case of one of the expeditions on the 
Laurada; concerning another, the Spanish officials disagreed as to. the 
date and could give no accurate.information; in three cases the vessels 
were. subsequently wrecked and any procedure against them was im- 
possible; in four cases, the principals were sentenced to imprisonment; 
‘in one case the vessel was protected by British jurisdiction, but the prin- 
cipal was punished; in three cases the vessels were libelled for forfeiture 
on evidence furnished by the Treasury Department; in one case a libel 
was dismissed; in one case more time was required for investigation; in 
_ the case of the vessel that was not heard from the escape was charged 
to the negligence of a Spanish agent and the unwise advice of the Spanish 
legal advisers at New York. 168 | 
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CHAFTER VI. CONCLUSION 


The United States claims the dBtinction of having taken the lead in 
the development of the principle: of non-interference and neutrality 
which are now recognized by the zommunity of nations. She was the 
first to make internationel obligetions the subject of municipal law. 
With regard to the prevention of private acts of war against friendly 
countries, little criticism has been passed upon the standard which this - 
country has set as a measure of its own conduct, and which it has de- 
manded of others, unless it be that it goes further and requires more 
than the usage of nations has hitlerto sanctioned. There is no doubt 
‘that the United States has mtendec only to shape its policy in accordance 
with the just and necessary demaads of international intercourse with 
‘+ states in the relation of peace; anel if it has set a high standard in the 
prevention -of hostile expeditions, & is to be remembered that the prin- ` 
ciples it has maintained have. been enforced chiefly against itself. It 
has itself seldom been the object of serious or dangerous aitack by 
military invaders through the neg! gence of other states. 

In the application of these prirciples, inevitable controversies have 
arisen. Foreign governments have been dissatisfied with the tardy 
cognizance taken of suspecsed undertakings, and with alleged indifferent 
exertions for the preventian of the expeditions. They have challenged - 
both the sufficiency of the modes -f procedure and the diligence of the 
government in the performance of ts duty. The difficulties which have 
thus atisen have involved questiors of fact rather than law. That the 
United States has at times been inconsistent in practice and untrue to . 
the spirit, and even the letter of its own principles is perhaps not to be 
denied. It is altogether probable fhat in some Instances demanding the 
greatest diligence the government was deliberately negligent.’ 


i The Lopez expeditions (see Chap. “I, sec. 2) were matters of common report, 
and the progress of preparations was pulished from time to time in the dzily press. 

“The story of all these expeditions a. told in a great part in the proslamations 
of the different, Presidents, is pretty muca the same. Some scheme of ann=xation, or | 
other form of invasion is started, public meetings of sympathizers are held. a reckless 
soldier of fortune is chosen for chief, funcs are raised by bonds issued on the security 
of the public lands of the country it is pro sosed to conquer, arms are collected, recruits 
are advertised for under some transpare «t verbal concealment of the object, and at 
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For the most part, however, the failures of the government in the 
enforcement of the law have been due to obstacles in the form of official 
and popular disregard of international obligations. At times local 
officers have neglected their part in the performance of this duty out of 
sympathy for the cause of the filibusters. More frequently public 
sentiment has been expressed against the punishment of offenders, Juries 
have refused to convict, and popular support of the enterprises has inter- 
fered with the regular processes employed for prevention. The Spanish 
minister once took occasion to impugn the sufficiency of the methods of 
procedure in the United States for this reason, and attacked particularly 
the trial by Jury, which, it was asserted, was almost certain to result in 
the acquittal of the offenders through the influence of public opinion.” 
The numerous violations of the law during the Texan revolution were 
made possible through such circumstances as these, which the central 
‘government was powerless to control, t: 


least a certain number of men are got together, and sherk, or otherwise set forth. 
If the country against which the attack is directed is feeble or unprepared, scenes of 
outrage and bloodshed follow, until the marauders are driven to the coast, where 
they find refuge aboard American vessels (ih some cases it has been on board ships of 
war), and return to the protection of the United States, to prepare for a fresh attack. 
If the country is able vigorously to repel them, as in the case of the Fenian raids, they 
content themselves with a demonstration on the frontier, seek at once the shelter of 
their own country, are disarmed, and the ringleaders are perhaps tried. Those who 
are convicted are almost certain of an immediate pardon. After an interval the 
- arms are restored, and unless the scheme has been so discredited by failure as to be in- 
capable of revival, preparations are forthwith recommenced for another attempt, and 
everything goes on as before. * * * Laws no doubt have been passed, and proc- 
. lamations in abundance issued. But in spite of all this, privateering, armed incursions 

“into countries at peace with the United States, hostile raids, and filibustering expedi- 
_ tions have gone on as before.” Sir A. Cockburn, Opinion in the Geneva Arbitration 
Papers, relating to the Treaty of Washington, IV, 307. 

70 Wor, Rel. 1885, 774. — 

Much earlier (November 16, 1818).the Spanish minister, Don Luis de Onis, had 
‘made the same complaint: in connection with privateering: “Whatever may be the 
forecast, wisdom, and justice conspicuous in the laws of the United States, it is uni- 
versally notorious that a system of pillage and aggression has been organized in 
_ several parts of the union against the vessels and property of the Spanish nation; and 
it is equally so that all the suits instituted by his Catholic Majesty’s consuls, in the 
courts of their respective districts, for its prevention, or the recovery of the property, 
when brought into this country, have been and still are completely unavailing.”’ 
Boyd’s Wheaton, sec. 439i. 

71 H, Ex. Doc. 74, 25 Cong. 2 Sess. 
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While generally the United Stases could not have been held tech- 
nically responsible for its failures thas occasioned, the frequent repetition 
of such occurrences ought surely to ead to the consideration-of her modes 
of fulfillment of the international luty as inadequate. The defense of - 
the government has been that i employed those means ordinarily 
effective for the enforcement of the zeneral criminal laws of this country. 
The question as to whether or not fey are in fact adequate to the needs _ 
of internal administration is ona which perhaps cannot be raised in 
international law except in a very zeneral way. It is evident, however, 
that the United States suffers both in municipal and international 
affairs from interference in legal processes. by popular influence -and 
extraneous considerations in the :nforcement of the law. As in the 
municipal law, the remedy for tke e virtual international delinquencies 
lies not in sounder principles and Detter laws, but in the creation of a 
different popular attitude toward the law, and in the perfection of legal 
and administrative machinery. | 

On the other hand, the indirecs responsibility for filibusterism lies 
in some measure in its victims taemselves. The turbulent condition 
of certain Latin-American counires has offered a standing invitation 
to adventurers. The aid of Ameican expeditions has been expressly 
sought by insurgent factions. In offer cases, misgovernment and oppres- 
sion and misguided policies have ~lmost justified the attack i? not the 
violation of international law. Th removal of the inciting cause would 
doubtless abate local sympathy ia the United States for expeditions, 
and go far toward making the ex: rtions of the government absolutely 
effective. “The establishment of stable and efficient governments in the 
Latin-American countries would zaake filibustering a more dangerous 
and hopeless undertaking, and weuld relieve the United States of the 
oft-times burdensome duty of werding off the spoilsmen. When ‘the 
waste places have been filled, filibu.terism, as freebooting and buccaneer- 
ing, will have become a tradition. 

Roy EMERSON CURTIS. 
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AERIAL-LAND AND AERIAL-MARITIME WARFARE 


Now that the conquest of the air has become an accomplished fact 
and the adaptability of aircraft to hostile operations has been fully 
demonstrated, the question of the necessary modifications of, or addi- 
tions to the laws of warfare beccmes a matter of present interest and 
importance. It would be as idle as presumptuous for any writer—no 
matter what his reputation or ablity—to attempt the formulation of a 
complete code that takes into acc sunt a “law of the air.” Such a work 
could be satisfactorily accomplish: d only by an international conference 
after an exhaustive discussion anc a nice adjustment of belligerent and 
neutral interests. Possibly the Third Hague Conference, scheduled to 
meet in 1915, may undertake the work; but wars do not wait on con- 
ferences, and hence a study of thesubject in the light of recenz develop- 
- ments may serve a useful purpose. 

“ Aerial warfare” is a term thet some writers have used for what I 
prefer to call “‘aerial-land and ae ial-maritime warfare.” “Aerial war- 
fare” is objectionable from a military point of view and ambiguous from 
any point of view. It appears to imply combat involving aircraft, but 
it is not clear whether combat exc.usively between aircraft, or any form 
of hostilities in which one or more aircraft participate is intended. The 
principal objection to the term is that it implies that there is a warfare . 
independent of the other two ‘‘e ements,” land and sea. Considering _ 
the three elements—land, sea and air—any kind of warfare must always 
involve at least two, one of whichis the air; because the projectiles em- 
ployed are hurled through that element, often at great altitudes. When 
aircraft participate in hostilities most of the projectiles and all de- ` 
molished matériel fall to the eartk or the sea. Again, the air is such an 
unstable element that aircraft c-n sustain themselves in it. for brief 
periods only, measured in hours These considerations point to the 
conclusion that so-called “aeriahwarfare” can not logically claim a 
separate field in international law but should be treated as a branch of 
land or sea warfare,—depending upon the subjacent element. 

256 
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Aircraft are at present employed almost exclusively for military and 
recreative purposes. While it is true that in Germany airships have 
. been used for transporting a limited number of passengers and small 
quantities of freight, suck projects have been undertaken for the purpose 
of encouraging popular interest in aeronautics and for the revenue to be 
derived from tourists who can afford the luxury of a new method of 
travel. The application of aerial navigation to mternational trade is 
nil. This is a significant fact, since it means that, in time of war, every 
aircraft approaching a zone of belligerent operations on land or sea 
may be treated as a war craft, unless the intruder can establish his non- 
belligerent character and the fact that he was driven thither by. stress 
of weather or by other form of vis major. Nearly all of the discussions 
on the law of the air in time of war are based upon judicial analogies 
and a consideration for the rights of an aerial commerce that does not 
now exist and may not exist for many years to come. As may be ex- 
pected, there is considerable divergence of opinion. Meanwhile those 
Powers that pursue a policy of military preparedness have developed 
strong aerial fleets involving heavy expenditures in both life and money. 

The armament of these aircraft and their employment in war and 
‘military exercises—considered in connection with the discussions of 
military writers—form a more reliable guide to the law of the air in 
time of war than academic discussions. The experience of the past 
proves conclusively that a belligerent will employ all of his engines of 
war to the utmost advantage, so long as such employment does not in- 
volve deliberate cruelty or treachery, or transcend the laws of war. 
Furthermore, it is idle to expect an aerial Power to vote at an interna- 
tional conference for any proposition that clips its own wings. We shall 
find then that the most profitable way of studying our subject is to 
determine what belligerents probably will do, rather than what they. 
` ought to do. This method of approach necessitates first a ne résumé 
of military aeronautics. 

Aircraft are divided into three general classes: 

(1) Aerostats, or non-dirigible balloons. These are the old-type 
spherical balloons, free or captive. 

(2) Dirigible balloons. These are balloons of elongated form, driven 
and steered by machinery; they are also called dirigibles, or airships. 
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(3) Aeroplanes,—which are hea~ier-than-air machines lifted-into and 
driven through the air by their ow. dynamic power. 

Non-dirigible balloons for mili.ary purposes have practically been 
superseded by the other two types cf aircraft. 

_ Dirigible balloons are very expersive, one of the modern “battle-ship”’. 
type costing about $170,000. Tuey are constantly increasing in size 
and power. One of the recent Cerman Zeppelins (the L. Z. IV) 1 is 
nearly 500 feet long, has a diamete: of 46 feet, a volume for gas of 700,000 
cubic feet, and is fitted with mowors of 600 horse-power. A powerful - 
‘military dirigible carries a crew Œ about fifteen men, several machine 
guns, radio apparatus, a bomb-th-owing device, a searchlight and over 
a ton of explosives. While the specifications for the 1913 German diri- 
gibles require a gas and petrol capacity for a continuous trip of 50 hours 
and a maximum speed of 51 miles per hour, an average cruising range in 
fair weather may be taken at 40 miles per hour for 25 hours, or 1000 
miles. 

It is necessary to provide large and expensive sheds for dirigibles, as 
there is considerable risk in landng or anchoring in the open. Each 
cruise of an airship contemplates = departure from its shed and a return 
thereto. In Germany and Franee—the foremost states in the develop- 
ment of airships—‘ home statione” providing one or more airship sheds 
are distributed with special refexence to tactical and strategical con- 
siderations. 

Dirigibles are especially useful for making extended strategical re- 
connaissances, for night operatioas, and for raids upon shipyards, ar- 
senals, hangars, depdts of supply, vic. They are rarely used in the day- 
time for attacking military or naval forces, because, In order to escape 
hostile fire, they must remain at ruch a great altitude as to render their 
own fire and observations mostly ineffective. At night, however, air- 


1 This is the German army dirigible tLat, as a result of adverse meteorological con- 
ditions, entered the air space above French territory during its trial trip. The aero- 
nauts voluntarily landed at Lunéville, April 8, 1918, in order to prove that it was. 
not a case of espionage or voluntary irvasion. The German explanations were ac- 
cepted, but the French were given an 2xcellent opportunity to study a type about 

which the Germans had endeavored to maintain a strict secrecy. One of the most 
striking innovations noted was a platform on top of the balloon, preutanly for l 
mounting a machine gun capable of ver ical fire. 
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ships are most formidable, as their presence is not revealed until they 
display their searchlights, and even then the subjacent forces have no 
way of estimating their range. A hostile airship hovering over any 
locality will have a decided moral effect upon both combatants and 
non-combatants. | 
- The dependence of a dirigible upon its shed limits the application of 
such craft to naval warfare. It is not as yet practicable to base an air- 
ship upon a marine vessel. Dirigibles, however, may be used to con- 
siderable advantage in cozstal warfare and in transmarine raids where 
the objective is within their cruising range. With a view to their em- 
ployment in such operations, aerial-maritime states assign a number of 
their dirigibles to the navy, naval personnel being presumably more ` 
familiar with supra-marine navigation than army personnel. 
Aeroplanes are comparatively inexpensive. One suited to military 
purpose may be purchased for about $5000. The development of this 
type of craft during the last few years has been remarkable. France 
leads all the Powers, her aerial fleet comprising nearly three hundred 
aeroplanes. As a result of confidential experiments made at the Toulon 
arsenal, France has decided to protect all her machines with armor so 
that they can fly low enough—2500 feet—to make effective observations, 
and still be protected against shrapnel and infantry fire, which is effective 
against unprotected air-craft below 4000 feet. The present tendency is 
to employ four types of aeroplanes, all armored: (1) single-place ma- 
chines for short scouting trips at a speed of 70 miles an hour; (2) two- 
place machines with a speed of 60 miles an hour for detailed reconnais- 
sances; (3) two-place machines with a speed of 70 miles an hour armed 
with machine guns, a bomb-projector and a number of bombs, such 
craft being employed for pursuing and attacking hostile aeroplanes and - 
dirigibles; and (4) several-place types of heavy weight for extended 
strategical reconnaissances at a speed of 60 miles an hour. i 
Aeroplanes can readily rise from and light upon ordinary clear ground, 
provided that a run-way of two hundred yards or so is available. They 
are rarely employed at right on account of the great risks involved. 
They cannot as yet carry searchlights, and if any accident should occur 
to a machine, necessitating vol-planing to earth, it would almost in- 
variably be wrecked. Aeroplanes are not very effective in discharging 
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bombs, as they can carry a small supply only and must maintain a min- 
imum speed of about forty miles am hour in order to sustain themselves. 

A hydro-aeroplane is an aerop.ane designed to rise from and. light 
upon the water. Some hydro-aercpianes carry wheels which will permit 
them to rise from and light upon the land as well. These machines aré 
especially adapted to naval and coastal operations, and sre ordinarily 
manned by naval personnel.. Special types have been developed which 
can be disassembled and stored on board a warship. For flight they can’ _ 
be launched by a special device om the ship, but more usually. they 
are lowered overboard, the wings attached, and they rise into the air 
after a preliminary run on the waver. A hydro-aeroplane, returning to 
its ship, alights near the ship, the wings are detached and the machine . 
is then hoisted on board. A large warship can easily carry two hydro- 
aeroplanes; or if it is preferred, a specially designed ship may carry and 
handle the machines for a whole flees. 

Both airships and aeroplanes will drop bombs upon personnel and 
matériel ashore and afloat, when it is believed that any advantage may 
result therefrom. While it is generally agreed that the best method of 
meeting an attaek by aircraft is b7 a counter-attack of the same kind; 
nevertheless, both land and naval zorces must be prepared to repel such 
attacks. Artillery fire is used, but so far on account of.the technical 
difficulties involved therewith, the principal reliance is placed on volley 
firing with rifles. There are no prezedents for combats between aircraft. — 
Opinions differ considerably as tc tactics and the probable outcome. 
Combat will not be limited to aircreft of the same class. Aeroplanes will 
not hesitate to attack dirigibles, usng bombs as their principal weapon, 
because aeroplanes can ascend to greater altitudes than airships; while 
dirigibles will ordinarily employ machine gun fire against aeroplanes. 

One of the preliminary stages of a war between states within aerial- 
cruising range will probably be a series of cross-raids. The first major 
_ operation will usually be a strugg-e for the supremacy of the air. So 
long as both belligerents maintain ~heir service of aerial reconnaissance, 
they are in the position of checker players, each of whom can see the 
other’s dispositions and moves. This fact, by the way, will serve to 
reduce the sacrifice of life incidents] to the slow and uncertain method 
of land reconnaissance, and to chence encounters. Much of the “fog 
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of war” will be dispelled. If one belligerent loses his aerial fleet, his 
adversary, if well provided with aircraft, will attain such a decided 
advantage that he can expeditiously push his operations to a decisive 
conclusion, “a consummeétion devoutly to be wished” from both a mili- 
tary and a humanitarian point of view. 

Germany serves as a striking illustration of the sacrifices a powerful: 
state will make in its determination to attain aerial supremacy. In 
developing her rigid dirigibles, she has had about three million dollars 
worth of them converted into wreckage with a considerable loss of life; 
but nevertheless she is not daunted, and contemplates spending about 
seven million dollars during the next two years in the rebuilding of her 
fleet of airships. 

Aircraft have been employed in all the wars that have occurred since 
the close of the Second Eague Conference. In the Turko-Italian Wars 
of 1911, the Italians used both airships and aeroplanes in the recon- 
naissance and bombardment of Turkish-Arabian positions. Some of the- 
aircraft had narrow escapes from destruction or capture and several 
Italian aviators were wcunded. The Turks, as a rule, succeeded in 
driving attacking aircraft to a considerable altitude by infantry fire. 
They experimented with cannon, and it was reported that they obtained 
fairly good results with a specially-mounted Krupp gun. They had no 
aircraft. During the Balkan Wars, all of the belligerents used aero- 
planes manned mostly by foreign aviators. No airships or hydro- 
aeroplanes were put into service. Artillery and infantry firmg was em- 
_ ployed to such good effect that it became exceedingly dangerous for 
aeroplanes to descend below 4000 feet. Jules Constantin, a French 
aviator in the Bulgarian service, was mortally wounded in a flight above 
Tchatalja, but he managed to land safely before he died. Bombs were 
occasionally dropped on Turkish positions, especially in Adrianople. 
It was fully demonstrated that bomb-dropping aircraft produce a de- 
cided moral effect. The irst attempt to disable a war vessel by aerial 
bombs occurred last July during the Mexican insurrection. A French 
aviator—one Didier Masson—in the service of the ‘‘ Constitutionalists,”’ 
circled above the town and bay of Guaymas and attempted to drop 
several bombs on the federal gunboat Tampico. One of them fell within 
a few feet of the vessel, but she was not damaged. The aeroplane es- 
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caped unharmed, probably because the men on board the Tampico were 
such poor and indolent marksmen. 

Summing up our discussion of znilitary aeronautics, it is clear iat 
the principal military Powers in tneir next wars are prepared for and 
expect to engage in combats betwe n aircraft, between aircraft and land 
forces, between aircraft and mari ime forces, and in aerial kombard- 
ments. l 
It will be convenient to enumerace next the few provisions of conven- . 
tional law that relate to aerial personnel and matériel. 

The First Hague Conference acopted a Declaration forbidding, for 
a period of five years, the discharze of projectiles and explosives from- 
balloons or by other methods of a smilar nature. The reasons advanced 
in favor of the prohibition were taat the use of balloons for such pur- 
poses would endanger non-combatants in subjacent territory, that the ` 
various means of injuring an enemy were already sufficient, and that 
such attacks on combatants en mcsse would savor of treachery. These 
arguments are mostly the stock ores invoked against the use of all new 
methods of attack. Captain (nov General) Crozier of the American 
delegation seems to have been the-only delegate who forésaw the latent 
possibilities of aerial navigation, zor, on his motion, the prokibition— 
originally a permanent one—was restricted to a period of five years. 
He based his motion on humanita-ian grounds also, but he argued that 
time should be allowed for trying out military aeronautics. He stated 
that “existing balloons might injare inoffensive populations as well as 
‘combatants, and destroy a church -s well as a battery; but that perfected 
balloons might diminish the lengt.: of a war, and consequently its evils, 
as well as the expenses caused by ©.” ? Captain Crozier’s prevision was 
justified by the action of the Se:ond Conference, which renewed the 
Declaration, but only until the -lose of the Third Conference. The 
arguments in favor of a tempora-y restriction were repeated. Mean- 
while the development of aerial navigation had proceeded to such. a 
stage that many of the delegates refused to accept even a temporary 
prohibition.? A small minority culy of the states participating in the 


2The Two Hague Conferences, Hull, p. 78. 
3 The vote was: ayes, 29; noes, 8; atstentions, 7. The United States delegation 
voted aye; Germany and France, no; ard Japan and Mexico abstained from voting. 
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Conference. have ratified. In view. of the remarkable development of 
military aeronautiés, it is probable that there will be no further ratifica- 
tions and that the Declaration will lapse with the close of the Third 
Conference. The prohibition, by. its terms, is only binding when all of 
the belligerents are contracting Powers. Should a war occur between 
any two ratifymg Powers during the life of the Declaration, they would 
be bound thereby for at least one year, since a denunciation cannot take 
effect before the expiration of that time. A remarkable state of affairs 
would obtain. When hostile aircraft. met, the personnel might do little 
more than scowl at each other. Both land and naval forces might em- 
ploy all kinds of fire against the enemy’s aircraft, while the crew thereof 
would not be permitted to resort to a return fire of any kind. Such a 
ridiculous dénouement shows the fallacy of attempting to legislate in . 
regard to methods of warfare that are undergoing evolution. 

The discussion at the Second Hague Conference makes it clear that: 
it was the intention to include bombardment by aircraft in the prohibi- 
tion against the bombardment “by any means whatever” of undefended 
places.* When the prohibition against the discharge of projectiles and 
` explosives from balloons lapses—or does not apply—aircraft will be 
permitted to undertake bombardments under the same restrictions as 
apply to land and maritime forces.5 There is, however, one important 
point that is not clear. Both land and naval bombardments are con- 
tinuations of immediate hostilities. before certain places, whereas an 
aerial bombardment may be an isolated operation. Let us take a con- 
crete case. Suppose the Unitéd States is at war with state “X.” Land 
and naval forces are operating against Philadelphia, but as yet have 
not appeared before any other city. New York is technically defended, 
which it would be if its coast defenses were manned, even if no troops 
actually occupied the city. The “X” commander notifies the New 
York authorities that their city will be bombarded on or after noon the 
next day by an aerial fleet. Airships appear at noon and drop bombs: 
on the Woolworth Building and the Stoek Exchange. Is this legitimate 


It is noteworthy that none of the Powers that have engaged in war since the close 
of the Second Conference—Turkey, Italy, Montenegro, Bulgaria, Greece, Roumania, 
and Mexico—is among the ratifiers. 

4 Art. 25, Annex, 4 H. C. (1907). 

€ Arts, 26 and 27, Annex, 4 H. ©. (1907), and 9 H. C. (1907). 
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warfare? Yes, according to the atter; but no, according to the spirit - 
of The Hague regulations. This .mbiguity suggests the advisability of 
formulating a rule to the effect -hat the aerial bombardment of non- 
military plants or buildings shoul’ be permitted only when ‘‘ defended’ 
places are actually attacked or invested by land or maritime forces. l 

Both the First and the Second Hague Conferences adopted a rule 
that “persons sent in balloons tc deliver dispatches, and generally to 
maintain communication betweet. the various parts of an army or a 
territory” are not considered spies. This provision is applicable to ci- 
vilians as well as military persons. The same article provides that “ mil- 
itary persons, who, not being in d.sguise, have penetrated into the zone 
of operations of the enemy’s arm, with a view to obtain information, 
are not to be considered spies.” IC we interpolate the words “or above” 
after the word “into,” the alterec rule will cover the accepted usage as 
to aerial reconnaissance. The “cnilitary persons” should be duly en- 
rolled in belligerent service. In recent wars, belligerents have freely 
employed foreign aviatcrs and their machines, both for reconnaissance 
‘and attack. It seems probable that in some cases, these foreigners were 
not regularly enrolled and uniformed. If so, they would not have been 
entitled to the treatment accord=d prisoners of war, had mney: fallen : 
into the hands of the adverse bellizerents. 

The Second Hague Conference adopted a rule, that m occupied ter- 
ritory; “all appliances, whether cn land, at sea, or in the air, adapted 
to the transmission of news, or for the transport of persons or things, 
exclusive of cases governed by navallaw * * * may be seized, even if 
they belong to private individuals, but must be restored and compensa- 
tion fixed when peace is made.’ This provision extends the old droit 
_ @angarie to neutral aircraft. There is no authority for seizing a foreign | 
aircraft lawfully and casually in -non-occupied belligerent territory, 
although a belligerent would not resitate to confiscate such a craft if it 
should come into the jurisdictioz. of the belligerent state in violation. 
- of its municipal law. es 

The Declaration of London provides that “balloons and flying ma- 
chines, and their distinctive component parts, together with accessories 


6 Art. 29, Annex, 4 H. C. (1907). 
7 Art. 53, Annex, 4 H. C. (1907). 
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and articles recognizable as intended for use in connection with balloons 
and flying machines” are regarded as “conditional contraband.’ 8- 
‘This provision, of course, was intended to apply only to aerial material 
transported as cargo—or part of a cargo—of a marine vessel. 

Many of-the regulations respecting the “Laws and Customs of War 
on Land” as adopted by the Segond Hague Conference, will undoubtedly 
apply to aerial personnel operating over land or sea. The Conference 
recommended that—pending the adoption of regulations relative to 
the laws and customs of naval war—the Powers apply the principles 
of the conventions relating to war on land. Since aerial personnel and 
matériel are assigned either to the army or the navy, it follows that the 
regulations of land warfare, in so far as they are applicable, will be bind- 
ing upon both army and navy aeronauts. The chapters dealing with 
“Prisoners of War” and “The Sick and Wounded” are applicable in 
toto. Other chapters may require slight additions or alterations to ex- 
tend their application to warfare over and on the land and sea. 

` There are three leading propositions as to the basic “ Law of the Air”. 

(1) The air is free, reserving to subjacent states the right to adopt 
such measures as are necessary for municipal and private security. 
This is in substance the principle advocated by M. Fauchille, adopted 
by the Institute. of International Law in 1906 and in 1911, and by the 
Comité Juridique International de l’Aviation in 1910. 

(2) The state is sovereign over the superincumbent air, but there is 
a right of innocent passage. This is Professor Westlake’s view, presented 
to the Institute of International Law in 1906. 

(3) The state has exclusive jurisdiction over the aerial space above 
its territory. This principle is supported by Professor George Grafton 
Wilson, Professor Zitelmann, Dr. Harold D. Hazeltine in his Law of ‘the 
Air, and Dr. J. F. Lycklama in his Air Sovereignty. : 

Forceful arguments can be and have been adduced in favor of each of 
these propositions; but the third is to-day the accepted rule, because 
states have prescribed municipal regulations or entered into conventions 
that can be based on no other principle, and there have been no remon- 
strances from other states. These regulations were devised with a view 
to protect life and property, to enforce the customs, and to prevent 

8 Art, 24 and 24 (8). 
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espionage on military areas. The British Regulations of 1913 (under: 
the Aerial Navigation Act of 1911) prohibit foreign aircraft from pass- 
ing over any portion of the United Xingdom or territorial waters thereof, 
except on invitation and by permission of the government. Private 
foreign aircraft must obtain clearence papers from British consuls, and 
are permitted to land at certain p escribgd places, where a permit must 
be obtained if the voyage is to be contmued. They are forbidden to 
pass over military and naval distrizts. Anyone violating the regulations 
may be fired upon, and prosecuved by the courts. The penalty for 
espionage is seven years’ imprisonment. A recent Franco-German 
convention provides that public :ircraft may cross to the other state 
on special authorization only. Ifa military aircraft is forced across the 
frontier, it must descend at onc. and report to the nearest military 
authority. In these circumstanes it may not be detained. Private 
aircraft may cross the frontier ex ept in military districts. - | 
While it is true that a state -Las exclusive jurisdiction oyer its air 
space, thé jurisdiction is undoub-edly latent until the state assumes it ` 
by municipal regulation and p:oclamation. Foreign aeronauts are 
bound to observe such regulations at all times. While, in time of peace, 
the issuance of state regulations 5 a matter of no international concern, 
it is otherwise in time of war whena neutral state is within aerial-cruising 
distance of belligerent territory It is then incumbent upon such 
state to define its attitude, especia_ly as regards the passage of belligerent 
aircraft above its territcry, becau_e this is a mooted point. If, however, 
the state makes no proclamation. it would appear reasonable for bellig- 
erents to construe the failure in tae light of their own interests. Hence, 
they might freely navigate such € neutral’s air. space so long as they did 
not land on his territory, nor ergage in hostilities or other operations 
. endangering subjacent life and prsperty. A neutral state—proclamation. 
or no proclamation—must intera a belligerent aircraft and personnel 
landing on the territory of suck neutral state. A Hague regulation . 
states: “A neutral power which r-ceives on its territory troops belonging 
to the belligerent armies shall inern them. * * *79 It has gener- 
ally been held that all war matésiel brought in by belligerent personnel 
should also be detained until the end of the war. The subject of the 
§ Art. 11 5 H; C. (1907). 
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navigation of neutral air space by belligerents is 4 vexed question that 
should be definitely settled at the next Hague Conference. 

The military aircraft of each state should be marked in some darat: 
teristic way and the national color should be displayed as conspicuously 
as the construction of the aircraft permits, so that nationality can be 
determined at a distance. All serial personnel should be regularly en- 
rolled in the armed forces of the state, and properly uniformed. It has 
been suggested that some rule, analogous to that obtaining in maritime 
warfare, should be adopted for the transformation of private into public 
belligerent aiggraft. The analogy is dubious, and no such rule is prac- 
ticable or necessary. Trarsformation of aircraft is a very simple matter. 
All that is necessary is to secure the craft, enroll the personnel, and con- 
form to the regulations adopted for public craft. States that are sys- 
tematic in their military preparations register all private aircraft with a 
view to requisitioning them for war service. A continental belligerent 
can easily import large numbers of aircraft across its land frontiers. So 
too, importations will be freely made by sea, when the risk of capture 
by the enemy is not too great. 

There is no doubt as to the general acceptance of the rule that hos- 
tilities, involving attack on or by aircraft, must be limited to belligerent 
territory and waters, the high seas, and the air space above such land 
and waters. In certain phases of aerial-land warfare, hostile aircraft 
are likely to meet above inhabited territory at some distance from a zone 
of belligerent operations. Such might be the case when cross-raids are 
undertaken, when.the struggle for the supremacy of the air is going for- 
ward, or when reconnaissances are conducted before the hostile armies 
obtain contact. As a rule, these meetings will result in combat. In 
view of the fact that such aerial battles might seriously imperil subjacent. 
life and property, it has been proposed that aerial combats should be 
restricted to the air space immediately above a zone of belligerent opera- 
tions. It is hardly probable that a rule to this effect will be adopted, on 
account of the preponderance of military interests over humanitarian 
considerations. Again, artillery or infantry fire directed against aircraft 
maneuvering: in three dimensions will necessitate high-angle fire, often 
approaching the vertical. This will imperil the attacker himself as 
well as non-combatant life and property in all directions within range. 
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' Considering these facts, in connection with the rule that the aerial bom~ 
bardment of all defended towns 5 permissible, it would seem that the 
whole of belligerent territory—especially. the invaded territory—will 
in a way be placed on the firing lize. Non-combatants in a danger zone 
will no longer be able to find comparative safety in cellars, because most 
of the projectiles will have a higl angle,of fall and all bombs and de- 
_molished aircraft will fall verticall-, or nearly so. There will b2 no abso--- 
lute security for life and propert- anywhere within®he cruising radius 
of belligerent forces. A general realization of this fact may operate as 
a deterrent of war by causing tk populations of embittered states to 
weigh more carefully than heretcfore the grave question of hostilities. 

As regards aerial-maritime combats, the belligerents may not engage 
in operations that involve the trarsit of projectiles through the air space 
above a neutral marginal sea, or -he fall of projectiles or matériel there- 
into. M. von Bar has proposed zhat aerial combats should not be per- 
mitted above the marginal sea of belligerents, except above the area of 
operations of a blockade, because neutral vessels, which have the right 
of innocent passage through suck waters, might be endangered.” It is 
not probable that this rule will receive general sanction. Neutral ves- 
sels that navigate belligerent wat-rs do so at their own risk, and naviga- 
tion by them for any considera le distance through the merginal sea 
is such an exception as not to ne essitate a modification of the old rule. 
As commercial vessels are not «rdinarily permitted to engage in the 
coasting trade of a foreign state, they generally cut straight across a 
foreign marginal sea off the port cf destination. During a naval combat, 
a merchant vessel, anywhere i: the vicinity, can almost invariably 
escape danger by changing her course. This will not necessarily be so 
in the case of a supra-marine combat. M. von Bar has therefore pro- 
posed that aerial combats over -he high seas should be restricted to a 
radius of 20 kilometers (12 mile) from the scene of a naval combat.!4 
Asin the case of aerial-land warf.re, hostile aircraft may often meet at a 
much greater distance than twelve miles from a belligerent zone below, 
and it can hardly be expected ttat.such an encounter will not result in 


10 Art. 2 and footnote to Art. 2 of the rules submitted by M. von Bar to the In- 
stitute of International Law in 1911 
11 Art. 2 (b. 1) of the rules submittec to the Institute of International Law in 1911. 
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combat. Perhaps a more acceptable rule would be one providing that 
aerial personnel operating at a greater distance than twelve miles from 
a belligerent zone, must so conduct their operations as not to imperil 
neutral vessels; and that if any damage to neutral life and property 
_ should result, the case could be referred to the Permanent Court of The 
Hague for adjudication. Any such damage could only result from care- 
lessness. It should not be more difficult for.aerial craft to conduct their 
supra-marine hostilities without endangering innocent life and property 
than for coast artillery in time of peace to conduct their target practice 
seaward withant imperiling shipping. 
` Many of The Hague regulations relative to “Means of Injuring the 
Enemy” 1? are also applicable to hostilities involving aircraft. The new 
warfare will, of course, bring in its train special devices to meet new 
conditions. To illustrate. While a belligerent aircraft should properly 
have distinctive markings and carry the national flag, it would be a 
legitimate ruse to seek to deceive the enemy by ascending to such 4 
height as to render distinctive characteristics invisible from below. 
Owing to the difficulty belligerent personnel ashore and afloat will have 
in recognizing their own aircraft—especially when returning from a long 
flight,—special means of identifying them will be devised. These will 
generally consist of certain evolutions made in a definite way and order. 
They will, of course, be confidential, but an enterprising enemy will seek 
to discover and to employ them in order to deceive his adversary. An 
explosive incendiary bullet has recently been invented with the object 
of exploding the inflammable gas used to sustain an airship. The result 
of such an explosion would be comparable to that of a mine. Such a 
bullet penetrating the human body would probably cause frightful 
agony, unless death were instantaneous. Nevertheless, the bullet will 
probably not be barred, because it is not “calculated to cause unnecessary 
-guffering.” 13 | 
Although it has frequently been proposed to extend the marine league 
so as to include a total width of ten or twelve miles to accord with the 
range of modern cannon, there is no real necessity therefor; because, : 
no matter how far extended, belligerents would not be permitted to join , 


12 Section II, Chapter I, Annex 4 H. C. (1907). 
13 Art, 23 (e), Annex, 4 H. C, (1907). 
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battle in such a manner, that prcjectiles fell even within the outer edge 
of the extended marginal sea. Taere is no practical reason why a state 
in time of peace should care to =»ntrol the sea for more than a marine 
league from its coast, and in time-of war the exceptional case where such 
control is considered desirable eculd be provided for by a special rule. 


A wider marginal sea would onl~ involve greater responsibilities with- ` 


out compensating advantages. -Jo detailed, information as to military 
dispositions can be gleaned from a marine vessel on the high seas just 
beyond the marine league, or, for that matter, within the marine league; 
but an aircraft at a considerabk: greater distance than a league could 
profitably observe such dispost:-ons. For example: a foreign aviator 
five miles or more off Sandy Esok could observe every detail of our 
coast defenses located there. Gr--at Britain has led the way by claiming 
jurisdiction over the air space ak»-ve her marginal sea. If her object was 
to prevent espionage of coast m_litary districts, she has not claimed a 
sufficient width of air space. ` It -eems reasonable that a state should be 
permitted to exercise jurisdiction -over sufficient air space seaward to 
prevent espionage. There is no relation, however, between the width 
o: this space and that of the marginal sea, for the two widths are founded 
on entirely different consideratioas. A rule, therefore, should be formu- 


leted extending territorial air space the necessary distance seaward. — 


Twenty kilometers (twelve mile.) seem a reasonable limit. Von Bar’s 
employment of that number as tae limiting distance of an aerial combat 
from a naval combat has given the number a quasi-standing in interna- 
tional law, and it is probable thet, by employing telescopic lenses, valu- 
. able observations could be mad2 on coast defenses from that distance 
at sea. In special circumstance= a belligerent state may find it desirable 


tə establish a “defense” or “stracegical” area off one of its ports in order- 


to prevent espionage on its naval strength and dispositions. If the entire 
closure of such an area should seriously hamper commerce, it is cus- 
tomary to allow neutral vessels xo pass through the zone at stated hours 
and by prescribed routes. The precedent for establishing such areas— 


extending them seaward, in son= instances as far as ten miles—was set. 


by Japan during the Russo-Japanese War of 1904.14 It is fair to assume 
that such special jurisdiction hs received the sanction of international 
4 International Law Situations 1912, Naval War College, pp. 122-129. 


Find 


AERIAL-LAND AND AERIAL-MARITIME WARFARE 271 


law, for no remonstrances against the Japanese ordinances were filed. 
If it becomes necessary for a belligerent to assume maritime jurisdiction 
for a distance greater than a league from his coast in order to prevent 
espionage from marine vessels, there is no good reason why he should 
not assume jurisdiction over the air space for a distance of 12 miles (20 
kilometers) further in order to prevent espionage from aircraft. The 
question of extending the seaward limit of aerial jurisdiction—general 
and special—is a matter of such importance to Powers within aerial- 
cruising range of one another as to require consideration at the next 
‘Hague Conference. 

Some writers have enti to extend to aerial craft the laws of 
maritime warfare relating to the treatment of commercial vessels. Such 
attempts lead to impracticable results and unnecessary complications. 
In return for the privileges granted to belligerents in the way of pre- 
empting air spaces over the high seas for hostilities, they should not be 
.permitted to interfere in any way with neutral aircraft outside of such 
spaces, except perhaps to exercise a right of approach with a view of 
determining belligerent or non-belligerent character. It is neither prac- 
ticable nor worth while for aircraft to engage in contraband trade, render 
unneutral service, or break blockade. As for the first, the amount of 
cargo that can be carried is negligible, and freights would be prohibitive. 
‘No form of unneutral:service of any value—short of actual participation 
in hostilities—can be rendered by an aircraft. The transmission cf 
information or dispatches by neutral carriers has lost whatever impor- 
tance it ever had. Belligerent aircraft are better fitted for the task than 
private aircraft; and mail steamers, submarine cables, telegraph lines, 
and radiotelegraphy offer still better facilities. The transportation of 
military persons by neutral aircraft on behalf of a belligerent would be 
as foolhardy as unnecessary under the conditions of modern warfare. 
The question has been debated as to whether, under the Declaration of 
London, a blockade can be effective unless the blockading fleet prevents 
access to the enemy coast by aircraft. There is no doubt that the dele- 
gates to the London Conference had in mind access by marine vessels 
only, and hence a prize court would probably hold that aerial access 
would not invalidate the blockade. However, no Power will in the future 
attempt a blockade unless one or-‘more vessels carry hydro-aeroplanes 
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in sufficient number to punish attempts to enter the air space above the 
area of blockade. | 

It has been held that a privat: aircraft which is captured at sea, must 
ke sent in with its personnel to a prize court for adjudication. This 
assumption is obviously based on the rule that all private property 
captured at sea by a belligerens war vessel must be adjudicated by a 
national prize court; but all presedents deal with the capture of marine 
vessels only, and the reason for the rule was the protection of innocent 
commerce. However, if there ic any doubt as to what procedure should 
be followed, aircraft and their >ersonnel should, by international con- 
vention, be specifically exclude-1 from prize court jurisdiction, this for 
three reasons. First: Since no n-utral commerce is involved, the question 
. to be decided is whether or not there has been an intrusion by neutrals 
into belligerent operations at sea. Army tribunals deal with such ques- 
tions on land, and there is no reason why naval tribunals cannot be 
entrusted with the same powers. Second: If captured neutral aeronauts 
believe they have been treatec too severely, or that the capture took 
place beyond the limits of bellgerent jurisdiction, the matter could be 
taken up by the neutral goverrment concerned by diplomatic represen- 
tation, or by presenting its,claims to the Permanent Court of Arbitration 
at The Hague. Third: It is not, in general, practicable to send an air- 
craft into a prize court. In m~st cases, thecrafb will be wrecked when 
it falls into the hands of a naval force, and nothing can be done with it 
except to abandon it or stow tle wreckage on a war vessel, where space 
is precious. If the craft is not r7recked, it will probably be beyond cruis- 
ing distance of one of the belligerent’s home ports. If it is within cruis- 
ing distance, who will navigate it,—the capturéd personnel placed on 
their honor, or a prize crew 2f sailors unacquainted with aircraft in 
general, and foreign ones in particular? And finally there will be no | 

“papers” for & court to pass cL. 

The attempt to carry into the air the laws of contraband, anode 
service, and blockade might lead to results detrimental to humanitarian 
interests. The rule that neutral vessels may render assistance to bellig- 
erents, without incurring any penalty beyond the condemnation of the © 
property involved, is unforttnately entrenched in international law. 
15 See Internationel Law Situations, 1912, pp. 90-91. 
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It would be a step decidedly backwards to extend this rule to assistance 
rendered by neutral aircraft, for we have a better rule, viz., that an air- 
craft, which enters a belligerent air space, does so at its peril. 

The following rules in regard to pre-empted air spaces above the high 
seas are suggested as a basis for discussion: 

1. Belligerents are permitted to establish the following prohibited air 
spaces above the high seas: (a) for a distance of 20 kilometers from the 
coast line of belligerent territory; (b) for a distance of 20 kilometers from 
the seaward margin of a maritime or strategic area; (c) for a radius of 
20 kilometers from the scene of a naval combat; and (d) above the area 
of operations of a blockade. 

2. Neutral aircraft which enter prohibited air spaces do so at their 
peril. Any intruding craft may be fired upon after due warning, or 
captured. Liability to capture or attack does not extend beyond a pro- 
hibited air space and subjacent waters. A captured air craft may be . 
confiscated and its personnel detained and punished according to the 
nature of their offense, unless it be shown that the aircraft entered the 
pronikited air space through ignorance, or was driven into it by stress 
of weather or by other form of vis major. In all cases of innocent intru- 
sion, matériel will be restored as far as practicable, and all personnel 
will be liberated. 

3. No neutral aircraft will be sonic nor will any personnel 
thereof be detained and punished, except by the judgment of a duly- 
constituted naval tribunal. 

4. Belligerents have no jurisdiction whatever over neutral aircraft 
outside of prohibited air spaces, except that they may exercise a right 
of approach for the purpose of determining nationality. 

In conclusion, I. -desire to invite attention to two comprehensive 
principles which, I trust, have been established by this discussion. 
First: Owing to the fact that there is no international air commerce and 
that aircraft must be based on land,—or exceptionally on marine vessels 
—the laws of neutrality have no application to aerial-maritime war- 
fare; there are laws of war only. Second: If we regard pre-empted zones 
and air spaces at sea as belligerent domain,—which they are in fact for 
the ncnce—the laws of aerial-land and of aerial-maritime warfare are 
practically the same. Wiimor E. Ennis. 
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Two projects for the creation of an international prize court were laid 
before the Second Hague Peace Conference on the same day (June 22, 
, 1907) one by the German anc one by the British delegation. The 
United States at the time and France later warmly approved the pro- 
posed institution, and a joint project in the nature of a compromise was ` 
drafted and presented to the Conference by the four Powers, which, 
after much debate, prolonged dScussion, opposition on the part of some 
delegations and hesitation on tl= part of others, was adopted with some 
amendments by the Conference and forms what is known as the Con- 
vention Relative to the Establishment of an International Prize Court 
of October 18, 1907.’ Althoughcsigned by thirty-three Powers, the court 
contemplated by the conventicn has not been established by reason, 
it would seem, of objections raed by Great Britain to Article 7 of the 
convention, to remedy which a conference of leading maritime nations 
was called by Great Britain to agree upon important principles of law 
to be applied by the court, when constituted, in the decision of certain 
‘classes of prize cases. In this conference, known as the International 
Naval Conference, held at Loadon from December 4, 1908, to Feb- 
ruary 26, 1909, representatives 3f Germany, the United Stażes, Austria- 
Hungary, France, Great Britair, Italy, Japan, The Netherlands, Russia, 
and Spain participated. An agreement, called the Declaration of Lon- 
don, dated February 26, 1909,2-upon the principles of law to be applied 
by the proposed court, in accorlance with Article 7 of the original con- 
vention, was reached. Like the original convention, it was also in the 
nature of a compromise. It mef with the approval of the British Govern- 
ment, for it was signed by the delegates of that government acting under 
instructions, as is the wont of eiplomatic conferences, and it seemed at 
the time that it removed the okjections to the ratification of the original. 


1 Printed in SUPPLEMENT to this JURNAL, Vol. 2, p. 174. 
2 Ibid., Vol. 3, p. 184, ar 
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convention and to the establishment of the Prize Court.m so far as 
Great Britam was concerned. The government considered it satisfac- 
tory and introduced a bill in both Houses of Parliament, modifying 
British practice ix. such a way as to meet the requirements of the Prize 
Court Conventior, as modified. by the Declaration of London. It passed . 
the House of Coramons, but failed in the House of Lords, owing to the 
unexpected, bitte- and persistent opposition on the part of the public, 
so that the govermment has up to the spring of 1914 ratified neither the 
Hague Convention nor the Declaration of London. The signatories of 
the original convention and of the Declaration have waited, and are 
still waiting, for favorable action by Great Britain upon these two inter- 
national documerts, apparently unwilling to create the International 
Prize Court without the co-operation of Great Britain, and to bind 
themselves by the provisions of the Declaration framed by a conference 
called by Great Britain to meet British objections, unless it be ratified by 
Great Britain. The establishment of the Prize Court, therefore, is thus 
made to depend upon the action of Great Britain. 

Partisans of the judicial settlement of international disputes are dis- 
couraged by the delay in creating the first international court in the 
technical sense of ihe work, and the friends of the Hague Conference are 
worried by the falure of Great Britain to pass the legislation necessary 
to establish the eart, because various Powers, it would seem, hesitate to 
take part in a third conference at The Hague, which it has been expected 
vould meet in 1315, until this important convention of the Second 
Conference has been carried into effect. In view of these circumstances 
it seems advisabEe to point out the objections raised to the original 
Prize Court Convention, to analyse the provisions of the Declaration of 
London, and to coasider the reasons which militate against its acceptance 
by Great Britain for the failure to ratify these instruments not only 
prevents the éstaklishment of the proposed court, but blocks the Third 
Hague Conferenc-. 


OBJECTIONS TD THE INTERNATIONAL PRIZE COURT CONVENTION 


Let us first corsider the objections to the convention. It should be 
said that Great B-itain was not the only country opposed to the conven- 
tion in its originel form. The United States shared to a considerable 
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degree the doubts and scruples of Great Britain as to Article 7, but not 
to the extent of making its moc fication a condition precedent to its 
acceptance. The American Government felt that it could ratify the 
convention notwithstanding its dizapproval of Article 7, if Great Britain 
should do so. The objection of the United States was of a different 
nature and has fortunately been met by the Powers in a large and gener- 
ous spirit, so that the United States stands ready to co-operate with them 
in the establishment of the court, vhenever Great Britain is in a position 
to ratify the convention. The cenvention in its third article contem- 
plates an appeal from the decisions of national courts in matters of prize 
to the proposed International Prize Court, with the result that a decision 
of the Supreme Court of the United States might be reversed on appeal. 
Many lawyers believed that this yrovision of the convention was incon- 
sistent with the Constitution of :he United States, which provides in 
Article III, Section 1, that ‘the judicial power of the United States 
shall be vested in one Supreme C urt,” and that an appeal in the strict 
and technical sense of the word te the International Prize Court would 
deprive the Supreme Court of i& final authority in judicial matters. 
It may be said that the United Ctates, while possessing power to pass 
upon questions of international |l.w affecting it or its States, does not 
possess the power to decide finally questions of international law affecting 
foreign nations, its citizens or sul jects, and that each nation possesses 
the same right as the United States to pass upon an international ques- 
tion affecting it. As no nation has renounced its right in favor of the 
United States, it is evident that tne framers of the American Constitu- 
tion could only invest the Supreme Court with the power to- decide 
questions which the United State: possessed as a member of tie society 
of nations. While this is true im general; it is especially tru2 in prize 
cases, which are international in zharacter and are settled by interna- 
tional, not by municipal law. Ind=ed, the great Lord Stowell was accus- 
tomed to say that he administered international law, not the law of 
England, and he maintained the joctrine, truer in theory than’ in fact, 
that the Court of Admiralty whica he graced for so many years, was an 
international, not a municipal court. But whether this be true or not, . 
the fact is that foreign nations have always claimed and have constantly - 
exercised the right to protest pri.e decisions and to have them finally 
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settled either br diplomacy or by mixed commissions or temporary - 
tribunals, of which latter procedure a most successful mstance was the 
commission between Great Britain and the United States, created by the 
seventh article o- the Jay treaty of 1794. It has never béen alleged that 
this commission. sitting at London violated the Constitution of the 
United States, aad it is difficult to see how. a court in the settlement of 
similar cases anc likewise sitting in a foreign country—Holland—can be 
unccnstitutional merely because it is permanent instead of created for 
the special occasion. It may also be mentioned in this connection that . 
the practice inatgurated by the Jay treaty has been generally followed; 
that the United States has frequently submitted to such commissions 
or tribunals upcn the request of foreign nations, particularly of Great 
Britain, international questions decided by its Supreme Court to which 
objeztionuis taken by foreign nations, and that the awards of such com- 
missions and trobunals, inconsistent with the decision of the Supreme 
Court, have been accepted and complied with by the United States. 
The proposed ccurt, it would seem, is therefore not to be considered as 
a court in the netional sense, or, at any rate, that it is not a court in the 
sense of the Coastitution of the United States. A single example will 
- make this clear. The case of the Circassian (2 Wallace, 135) decided by 
the Supreme Ccurt of the United States in 1864, to the effect that a 


blockade is not raised by land occupation of the port was strenuously ` 


objected to by Great Britain, with the result that the question was sub- 
mitted to the Anglo-American Mixed Claims Commission of 1872. 
The Commissior, after considering the judgment of the court, decided in 
favor of the claimants,’ and the United States paid the award.4 For 
practical purposes, this was an appeal from and a reversal of a judgment 
of the Supreme Court by a mixed commission, although, technically 
speaking, it ma~ be said that only the question involved in the decision 
was submitted, not the decision itself, and that the judgment was not 
technically reve~sed,—a view apparently followed by the Supreme Court, 
in the case of th- Adula (176 U. S., 361) arising out of the recent Spanish- 
American War. 
3 4 Moore’s Arb trations, pp. 3911-3923. 


‘Foreign Relations of the United States, 1874, pp. 570-572; ibid., 1875, Pt. I; . 
p. 655. : 
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But be this as it may, the United States was unwilling to bind itself 
to submit decisions. of its Supreme Uourt to the proposed International 
Prize Court for confirmation or reversal, and Mr. Root took advantage 
of the meeting of the London Naval Conference to propose an amend- : 
ment to the original convention to obviate this difficulty and to permit . 
the United States to ratify it without involving ‘the prestige of the 
Supreme Court or questioning its nternational, as well as its national, 
supremacy under the Constitution. of the United States. Pursuant to 
express instructions, the American. delegates to the Naval Conference, 
therefore, proposed that 


Any signatory of the Conventioa for the establishment of an Inter- 
national Court of Prize, signed at The Hague on October 18, 1907, may 
provide in the act of ratification thereof, that, in leu of subjecting the 
judgments of the courts of such signatory Powers to review upon appeal 
by the International Court of Priz, any prize case to which such sig- 
natory is a party shall be subject te examination de nove upon the ques-: 
tion of the captor’s liability for ar alleged illegal capture, and, in the 
event that the International Court of Prize finds liability upon such 
examination de novo, it shall detemine and assess the damages to be 
‘paid by the country of the captor.-o the injured party by ı reason of the 
illegal capture. 


The Conference, however, deemed the proposed modification beyond 
its scope. It approved the altemative procedure proposed by the 
United States, but remitted the qrestion to the signatories of the con- . 
vention, as appears from the following voeu: - - . 


The delegates of the Powers represented at the naval conference 
which have signed or expressed th intention of signing the convention 
of The Hague of the 18th Octobe-, 1907, for the establishment of an 
international prize court, having regard to the difficulties of a constitu- 
tional nature which, in some states. stand in the way of the ratification 
of that convention in its present fomm, agree to call the attention of their 
respective governments to the ady-ntage of concluding an arrangement 
under which such states would hav + the power, at the time of depositing . 
their ratifications, to add thereto € reservation to the effect that resort _ 
to the international prize court in respect of decisions of their national 
tribunals shall take the form of a direct claim for compensation, pro- 
vided always that the effect of ths reservation shall not be such as to 
impair the rights secured under the said convention either to individuals- 


- § Treaties, Conventions, ete., betweer: the United States of America and other 
Powers, Vol. III, compiled by Garfield Caarles, p. 331. 
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or to their governments. and that the terms of the reservation shall form 
the subject of a subsequent understanding between the Powers signatory 
‘of that convention.’ 


Accordingly Mr. Knox, then Secretary of State, addressed a circular 
identic note, dated October 18, 1909,’ to the signatory Powers, urging the 
modification of the convention, in the sense of Mr. Root’s proposal, 
and as the result of negotiations an agreement, called the Additional 
Protocol, was signed at The Hague on September 19, 1910, the material 
portion of which is as fallows: | 

The Powers signatory or adhering to The Hague Convention of 
October.18, 1907, relative to the establishment of an international court 
of prize, which are prevented by difficulties of a constitutional nature 
from accepting the said convention in its present form, have the right 
to declare in the instrument of ratification or adherence that in prize 
cases, whereof their national courts have jurisdiction, recourse to the . 

international court of prize can only be exercised against them in the 
form of an action in damages for the injury a by the capture 
(Art. 1). 

In the case of recourse to the international court of prize, in the form - 
of an action for damages, Article 8 of the convention is not applicable; 
it is not for the court to pass upon the validity or the nullity of the cap- 
ture, nor to reserve or affirm the decision of the national tribunals. 

If the capture is considered illegal, the court determines the amount 
of damages to be allowed, if any, to the claimants (Art. 2).8 ~ 


The Additional Protocol, signed by thirteen Powers, has since been 
approved by every signatory or adherent, and the original convention 
and the Additional Protocol, which by Article 9 thereof is made an in- 
tegral part of the convertion, to be ratified at one and the same time with 
it, were advised and consented to by the Senate of the United States on 
February 15, 1911. It should be said in this connection that the Dec- 
laration of London was likewise advised and consented to by the Senate 
on April 24, 1912, so that the United States stands ready to deposit the 
ratifications of the Prize Court Convention and of the Declaration of 
London, and thus to co-operate in the establishment, of the proposed 
International Prize Court, when the other Powers shall be in a position 
to take such action. 


6 Treaties, Conventions, ete., Vol. III, p. 325. 
7 Supplement to this JOURNAL, Vol. 4, p. 102. 
® Treaties, Conventions, ete., Vol. III, p. 263. 
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Let us now consider the British okjection to the original convention. 
It has been stated that objections on tue part of Great Britain to Article 7 | 
of the Prize Court Convention delayed its ratification and caused this” 
Power to call a conference of leading maritime nations to overcome 
British objections. As Article 7 wae the storm center, although it was 
not the only objection to the convention, its material portion is qucted: 


If a question of. law to be decidedis covered by a treaty in force þe- 
tween the belligerent captor and a pcwer which is itself or whose subject 
or citizen is a party to the proceedngs, the court is governed by the. 
provisions of the said treaty. 

In the absence of such provisions the court shall apply the rules of 
international law. If no generally ræognized rule exists, the court shall 
‘give judgment in accordance with te general principles of justice and 
equity. 


The text of this article, which hes been bitterly criticized—indeed, 
one might say, held up to public execration by its opponents in Great 
Britain, was proposed by the Brith delegation and is contained in 
Article 6 of the British project of the Prize Court laid before the Second - 
Hague Conference, and ultimately edopted as Article 7 of the conven-. 
tion, after much discussion and with trifling changes of phraseology. 
The article in its original form reads ss follows: 


If the question of law to be'deckled has already been settled by a — 
convention, of which the parties in sontroversy are signatories, the de- 
cision of the court shall be in confcrmity with the stipulations of the 
convention. 

In the absence of a convention, if all civilized nations are found to be 
in accord upon a point of law, the court shall likewise deliver its judg- 
‘ment in conformity with this genera. opinion. 

When these conditions do not exist, the court shall render judgment 
by applying the principles of international law.? 


3 Si la question juridique à décider a dEà été réglée par une convention dont, les 
Puissances en litige sont signataires, la décsion de la cour sera conforme aux stipula- 
- tions de la convention. 

A, défaut d’une convention, si toutes les „ations civilisées se Banan ütre d’accord 
sur un point juridique, Ja cour devra éga ement rendre un arrêt conforme a cette 
opinion générale: 

Oud ces conditions n’existent pas la cour rendra sa décision en appliquant les prin- 
cipes du droit international. Actes et Wocuments, 2eme Conférence de la Paix, 
Vol. 2, pp. 1076-7. l 
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It is the custom of international conferences to appoint a reporter, 
whose duty it is to prepare a report on the convention and its various 
provisions, which report is read by the members, subjected to criticism, 
and often modified to meet their objections. It is thus an official doc- 
ument and, whether it be regarded as adopted or not with the convention 
which it explains and interprets, it is nevertheless looked upon as pos- 
sessing @ peculiar, if not an official, authority. The report on the Prize 
Court Convention, written for the Conference by the distinguished 
French publicist, Louis Renault, is justly regarded as a masterpiece, 
and he thus comments upon Article 7: ” 


What rules of law will the new Prize Court apply? 


This is a question of the greatest importance, the delicacy and gravity 
of which can not be overlooked. It has often claimed the attention of 
these who have thought of the establishment of an international j juris- 
diction on the subject we are considering. 

If the laws of maritime warfare were codified, it would be easy to say 
thet the International Prize Court, the same as the national courts, 
should apply international law. It would bea regular function of the in- 
ternational court to revise the decisions of the national courts which had 
wrongly applied or interpreted the international law. The international 
courts and the national zourts would decide in accordance with the same 
rules, which it would be supposed ought merely to be interpreted more 
authoritatively and impartially by the former courts than by the latter. 
But this is far from being the case. On many points, and some of them 
very important ones, the laws on maritime warfare are still uncertain, 
. and each nation formu_ates them according to its ideas and interests. 
In spite of the efforts made at the present Conference to diminish these 
uncertainties, ene can not help realizing that many will continue to 
exist. A serious difficu_ty at once arises here.. 

It goes without saying that where there are rules established by treaty, 
whether they are general or are.at_least common to the nations con- 
cerned in the capture (the captor nation and the nation to which the 
vessel or cargo seized delongs), the International Court will have to 
conform to these rules. Even in the absence of a formal treaty, there 
‘may be a recognized customary rule which passes as a tacit expression of 
the will of the nations. But what will happen if the positive law, written 
or 2ustomary, is silent? There appears to be no doubt that the solution 
dictated by the strict principles of legal reasoning should prevail. 
Wherever the positive law has not expressed itself, each belligerent has a 


£ The full text of. the report is printed in the Supplement to this number of the 
JOTRNAL, pp. 88-144. 
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right to make his own regulations, and it can not be said that they are 
contrary to å law which does not exist. In this case, how could the 
decision of a national prize court be revised when it has merely applied 
in a regular manner the law of its Quntry, which law is not contrary to 
any principle of international law? The conclusions would therefore be 
that in default: of an internationa. rule firmly established, the Inter- 
national Court shall apply the law bf the captor. 

Of course it will be easy to offe the objection that in this manner 
there would be a very changeable law, often very arbitrary and even 
conflicting, certain belligerents abising the latitude left them by the’ 
positive law. This would be a reason for hastening the codification of 
the latter in order to remove the deiciencies and the uncertainties which 
are complained of and which bring about the difficult situation which 
has just been pointed out. 

However, after mature reflection we believe that we ought to propose 
to you a solution, bold to be sure, brt calculated considerably to improve ` 
the practice of international law. -If generally recognized rules do not 
exis’, the court shall decide accord-ng to the general principles of justice 
and equity.” It is thus called upca to create the law and to take into 
account other principles than thos to which the national prize court 
was required to conform, whose decision is assailed by the International 
Court. We are confident that the judges chosen by the Powers will be 
equal to the task which is thus imposed upon them, and that they will 
perform it with moderation and fir:aness. They will interpret the rules 
of practice in accordance with jusice without overthrowing them. A 
fear of their just decisions may mean the exercise of more wisdom by the 
belligerents and the ‘national Judg=s, may lead them to make a more 
serious and conscientious investig tion, and prevent the adoption of 
regulations and the rendering of de-isions which are too arbitrary. The 
judges of the International Court vill not be obliged to render two de- 
cisions contrary to each other by epplying successively to twa neutral 
vessels seized under the same conditions different regulations established 
by the two belligerents. To sum rp, the situation created for the new 
Prize Court will greatly resemble tke condition which long existed in the 
courts of countries where the laws, chiefly customary, were still rudimen- 
tary. These courts made law at th: same time that they applied it, and 
the decisions constituted precedente which become an important source 
_ of the law. The most essential wimg is to have judges who inspire 
perfect confidence. If, m order to have a complete set of international 
laws, we were to wait until we had fudges to apply it, the event would be 
a prospective one which even the youngest of us could hardly expect to 
see. A scientific society, such as ths Institute of International Law, was 
able, by devoting twelve years to the work, to prepare a set of inter- 
national regulations on maritime prizes in which the organization and — 
the procedure of the International Court have only a very limited scope. 
The Community of civilized natior is more difficult to set on foot than 
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an association of jurisconsults; it must be subject to other considerations 
or even other prejudices, the reconcilement of which is not so easy as 
that of legal opinions. Let us therefore agree that a court composed of 
eminent judges shall be entrusted with the task of supplying the defi- 
ciencies of positive law until the codification of international law reg- 
ularly undertaken by the governments shall simplify their task.” 


Let us row examine the two paragraphs of Article 7, previously quoted, 
as officially explained and interpreted by Professor Renault. There 
can be no doubt, and there should be no difference of opinion, that when 
the parties in controversy have settled in advance of the capture the law 
by whieh its legality is to be tested, by formal convention or other inter- 
national agreement, the proposed court should apply the conventional | 
. law, because it was recognized or created by the parties for this express 
purpose. It is equally clear that in the absence of an express convention 
or agreement between the parties, the court should apply the rules of 
international law, wheter these rules be found in international agree- 
ments to which the nations at large are parties, or whether they are only 
recognized in and evidenced by the practice of nations. But it often 
happens—and this case is covered by Article 7—that no generally 
recognized rule exists or, what amounts practically to the same thing, 
that the interpretation by one nation of an existing rule or of a rule which 
is claimed to exist differs from the interpretation of another nation. A 
friendly critic of this arzicle, the late Professor Westlake, enumerated 
certain of these differences in the following passage: 


_ Is the notice of blockade, to which a ship desiring to enter a blockaded 

-port is entitled, to be measured by’ the British or French rules? Is 
conditional contraband to be allowed? Does the declaration of the com- 
mander of a neutral convoy exclude the right of search? These and 
many others are questions on which it cannot be said that any rules are 
generally recognized. ™ 


Mr. Westlake pertinently asks if they are to be left to the Inter- 
national Prize Court, “to deal with as if they had never been raised 
before they came before it, as writers belonging to the school of the Law 
of Nature and Nations would have done? Or is it meant that a wholly 


10 Actes et documents, Vol. I, p. 190, 
11 Westlake, International Law, Part 2, pp. 293-294. 
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different class of considerations may be taken into account?” 1? His 
- opinion was that the national judgment is that “justice and equity will 
forbid its reversing when it was four.ded on a view of international rights 
seriously entertained by the state n question, and not ousted by stip- 
ulation or general recognition to th contrary.” 13 That is to say, in the 
absence of a conventional or custemary rule of international law, the 
national decision should not be revesed by the proposed court on appeal, ~ 
because the national court was cleerly within its province in deciding a. 
question according to its sense of justice and equity. He recognized that 
such action would lessen the jurisciction of the proposed court, but he 
was of the opinion that “an international prize court would still have 
great functions to perform and wculd, in our judgment, be a valuable 
improvement on the present syste.” 14 But such a limitation upon the 
jurisdiction of the court is in the teeth of Article 7 and irreconcilable with 
the views of the Conference as akove expressed by Mr. Renault when 
he said that the court was to mak= the law which it professed to inter- 
pret and the judges were to be intrested with the functions of an inter- 
national legislature. 

Great Britain, whose delegates to the ee had proposed the 
solution in question, refused, undar the pressure of public opinion, to 
ratify their action, although it is to be presumed that the delegates 
acted at the time under instructims from or with the full concurrence | 
of their government; for by ratifying it would have entrusted the rights 
and duties of Great Britain both as a neutral and as a belligerent to a 
court composed of fifteen judges, only two of whom were appointees of 
Great Britain and the United Stafs and who accepted Anglo-American 
practice on these points. That netions in controversy could determine 
the law to be applied by a permazent or temporary tribunal, when the 
law was held to. be non-existent o~ its interpretation doubtful or diver- - 
gent, was evident by the Treaty cf Washington of May 8, 1871, which 
adopted and prescribed the so-called three rules of Washington for the 
decision of the controversies arising out of the Alabama claims. — 


12 Westlake, International Law, Part, 2, p. 294. 
3 Ibid., p. 294. 
H Ibid., p. 296. 
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THE INTERNATIONAL NAVAL CONFERENCE 


The-British Government, therefore, decided to call a Conference of 
leading maritime nations to agree upon rules to determine the law 
“where no generally recognized rule exists,” in order to withdraw from 
the court the right conferred upon it by Article 7 of the convention to 
“sive judgment in accordance with the general’ principles of justice and 
equity.” On February 27, 1908, Sir: Edward Grey, His Majesty’s 
Principal Secretary of State for Foreign Affairs, invited Germany, the 
United States, Austria-Hungary, Spain, France, Italy, Japan, Russia, 
and subsequently, by general agreement,. Holland, to hold a conference 
in London, in order to reach “an agreement as to what are the generally 
recognized principles of international law, within the meaning of par- 
agraph 2 of Article 7 of the convention, as to those matters wherein the 
practice of nations has varied, and of then formulating the rules which, ` 
in the absence of special treaty provisions applicable to a particular case, 
the court should observe in dealing with appeals brought before it for 
decision.” l 

Continuing, the invitation read: 


The questions upon which His Majesty’s Government consider it to 

be of the greatest importance that an understanding should be reached 
are those as to which divergent rules and principles have been enforced 
in the prize courts of different nations. It is therefore suggested that 
the following questions should constitute the programme of the confer- 
ence: . : 
(a) Contraband, includmg the circumstances under which particular 
articles can be considered as contraband; the penalties for their carriage; 
the immunity of a ship from search when under convoy; and the rules 
with regard to compensation where vessels have been seized but have 
been found in fact only to be carrying innocent cargo; 

(b) Blockade, including the questions as to the locality where seizure 
can be effected, and the notice that is necessary before a ship can be 
seized; 

(c) The doctrine of continuous voyage in respect both of contraband 
and of blockade; 

(d) The legality of the destruction of neutral vessels prior to their 
condemnation by a prize court; 

(e) The rules as to neutral ships or persons rendering “tunneutral 
service” (‘assistance hostile’’); 

(Ð The legality of the conversion of a-merchant-vessel into a war-ship 
on the high seas; 


H 
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(£) The rules as to the transfer of merchant-vessels from a belligerent 
to a neutral flag during or in contemplation of hostilities; 

(h) The question whether the nationality or the domicile of the owner 
should be adopted as the dommart factor in deciding whether property 
is enemy property. 

His Majesty’s Government are leeply sensible of the great advantage 
which would arise from the esteblishment of an International Prize 
Court, but in view of the serious divergences which the discussion at 
The Hague brought to light as to many of the above topics after an 
agreement had practically been re.ched on the proposals for the creation 
of such a court, it would be difficw-t, if not impossible, for His Majesty’s 
Government to carry the legislation necessary to give effect to the con- 
vention unless they could assure oth Houses of the British Parliament 
that some more definite understar ding had’ been reached as to the rules 
by which the new tribunal should be governed. 

If the programme outlined above is concurred in by the government 
to which you are accredited, it would be convenient if, on some subse- 
quent date, as for instance the st August, the governments were to 
interchange memoranda setting cut concisely what they regard as the 
correct rules of international law on each of the above points, together 
with the authorities on which tkat view is based. This course would 
greatly facilitate the work of tke conference, and materially shorten 
its labours.® 


The nations invited accepted she invitation, exchanged the desired 
memoranda, and their representatives met at London December 4, 1908, 
and remained in session until Fe sruary 26, 1909, when the Conference 
adjourned, leaving behind it as « perpetual memorial of its labors the 
Declaration of London. The Conference wisely limited its labors to 
the topics announced in the call, end on six of the eight subjects reached 
acceptable conclusions. Two matters—convoy and the right of visit 
and search—were not specifically mentioned in the program, but were 
so incidental to its subject-matte that they properly find a place in the 
Declaration. 


BIDCKADE | 
In discussing blockade, the Ccaference excluded the so-called pacific 
blockade, a recent comer in international law, but destined, .it would 


seem, to stay. The blockade of actual war alone was considered. The 
right of blockade, as laid down ir the leading case of the Franciska:—~— 


15 British parliamentary paper Miscellaneous, No. 5 (1909), p. xix. 
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is founded not on any general unlimited right to cripple the enemy’s 
commerce with neutrals by all means effectual for that purpose, for it 
is admitted on all hands that a neutral has a right to carry on with each 
of the belligerents during war all the trade that was open to him in 
times of peace, subject to the exceptions of trade in contraband goods 
and zrade with blockaded ports. Both these exceptions seem founded 
on the same reason, viz., that a neutral has no right to interfere with the 
military operations of a , belligerent, either by supplying his enemy with 
materials of war, or by holding intercourse with a place which he has be- 
sieged or blockaded. 


` But it must not be forgotten that blockade is an extreme right and 
allowed merely for a definite military purpose, namely, to reduce the 
enemy by cutting him off from the outer world. Therefore, blockade 
should be limited to its purpose and should not be extended beyond the 
sphere of military operations, and should, so far as possible, not interfere 
with the legitimate right of neutral trade and commerce. There is 
perhaps no better statement of the belligerent’s rights and their neces- 
sary ~estriction in the interest of neutrals than the following apt state- 
ment of Mr. Cass, when Secretary of State: 


Tha blockade of an enemy’s coast, in order to prevent all intercourse 
with neutrals, even for the most peaceful purpose, 1s a claim which gains 
‘no additional strength by an investigation into the foundation on which 
it rests; and the evils which have accompanied its exercise call for an 
efficient remedy. The investment of a place by sea and land with a - 
view to.its reduction, preventing it from receiving supplies of men and 
material necessary for its defense, is a legitimate mode of prosecuting 
hostilities, which cannot be reasonably objected to so long as war is. 
recognized as an arbiter of national disputes. But the blockade of a . 
coast, or of commercial positions along it, without any regard to ulterior 
military operations, and with the real design of carrying on a war against 
trade, and from its very nature against the trade of peaceable and 
friendly powers, instead of a war against armed men, is a proceeding 
which it is difficult to reconcile with reason or with the opinions of 
modern times. To watch every creek and river and harbor upon an 
ocean frontier in order to seize and confiscate every vessel with its cargo 
attempting to enter or go out, without any direct effect upon the true 
‘objects of war, is a mode cf conducting hostilities which would find few 
advocates, if now first presented for consideration.” 


o. 10. Moore’s Privy Council, 37, 50 (1855). 
7 Wharton, International Law Digest, Vol. 3, section 361. 
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A port may be besieged by land or blockaded by water, or may be 
invested by land and water at one and the same time. A very careful 
and authoritative writer, Major General Halleck, has summed up Anglo- 
American practice within the compass of a paragraph: 


f 


Blockades are divided, by English and American publicists, into two ° 
kinds: (1) A simple or de facto blockade, and (2) a publie or govern- 
mental blockade. This is by no means a mere nominal distinction, but 
one that leads to practical consequences of much importance. In cases 
of capture, the rules of evidence which are applicable to one kind of 
blockade, are entirely inapplicable to the other; and what a neutral 
vessel might lawfully do in case of a simple blockade, would be sufficient ` 
cause for condemnation in case of a governmental blockade. A simple 
or de facto blockade is constituted merely by- the fact of an investment, 
and without any necessity of a public notification. As it arises solely 
from facts, it ceases when they terminate; its existence must, therefore, 
in all cases be established by clear and decisive evidence. The burthen 
of proof is thrown upon the captors, and they are bound to show that 
there was an actual blockade at the time of the capture.. If the block- 
ading ships were absent from their stations at the time the alleged breach 
occurred, the captors must prove that it was accidental, and not such 
an absence as would dissolve the blockade. A public, or governmental 
blockade, is one where the investment is not only actually established, 
but where also a public notification of the fact is made to neutral Powers 
by the government, or officers of state, declaring the blockade. Such 
notice to a neutral state is presumed to extend to all its subjects; and a 
- blockade established by public edict is presumed to continue till a. 
public notification of its expiration. Hence the burthen of proof is 
changed, and the captured party is now bound to repel the legal pre- 
sumptions against him by unequivocal evidence. It would, probably, 
not be sufficient for the neutral claimant to prove that the blockading 
squadron was absent, and there was no actual investment at the time 
the alleged breach took place; he must also prove that it was not an 
accidental and temporary absence, occasioned by storms, but that it 
arose from causes which, by their necessary and legal operation, raised 
the blockade.* 


As municipal law does not forbid neutral trade with a blockaded port, 
although the law of nations undoubtedly does subject neutral property 
in such a case to capture and confiscation,” it is of great importance to 


8 Moore, Digest of International Law, Vol. Vi, p. 783, quoting Halleck, Int. 
Law (3d ed. by Baker), Vol. IT, p. 186. 

19 “Tt appears that principle, authority, and usage unite in calling on me to reject 
the new doctrine that, to carry on irade with a blockaded port, is or ought to be a 
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the neutral to know the precise moment when a venture lawful by 
municipal law becomes illegal by international law. The blockade must 
be legally binding, because it is by virtue of the blockade that neutral 
property becomes liable to seizure; and jt is equally obvious that the 
neutral must be taxed with knowledge of the blockade, otherwise we 
have an offense m international law without a criminal intent, and finally 
there must be some act done in furtherance of the intent formed or 
existing to violate the blockade. | 

In the language of a great authority, Lord Stowell, whose decisions 
form the Golden Book of prize law, “on the question of blockade three 
. things must be proved: (1), the existence of an actual blockade; (2), the 
knowledge of the party; and (8), some act of violation, either by going 
in, or by coming out with a cargo laden after. the commencement of 
blockade.” * If we add an “attempt” to violate the blockade, the 
‘definition is as complete and accurate as possible within a few lines. 

The blockade must be actual as distinct from fictitious, maintained 
by a force in position, not by an inhibition on paper, so that the entry is 
blocked and the attempt to enter dangerous. To quote another dis- 
tinguished authority, Sir William Grant, 

The intention to shut up the port should not only be generally made 
known to the vessels navigating the seas in the vicinity, but it was the 
duty of the blockaders to maintain such a force as would be of itself 
sufficient to enforce the blockade. This could only be effected by keep- 
ing a number of vessels on the different stations, so communicating with 


each other as to be able to mtercept all vessels attempting to enter the 
ports of the island.?! 


A later admiralty judge has thus expressed himself: 


The maintenance of a blockade must always be a question of degree,— 
of the degree of danger attending the ships going into or leaving a block- 
aded port. Nothing is further from my intention, nor, indeed, more 
opposed to my notions of the Law of Nations, than any relaxation of 
the rule that a blockade must be efficiently maintained; but it is per- 
fectly obvious that no force could bar the entrance to absolute cer- 
tainty; that vessels may get in and get out during the night, or fogs, or 


municipal offense by the law of calc —Per Dr. Lushington in The Helen, 1865, 
L, R. 1 Ad. & Ecce. 1. 

” The Betsey, 1 C. Robinson (1798). 

21 The Nancy, 1 Acton, 57 (1799), ee 
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viclent winds, or occasional absence; that it is most difficult to judge 
from numbers alone. Hence, I beiteve that in every case the inquiry has 
been whether the force was competent and present, and if so, the per- 
formance of the duty was presumed; and I think I may safely assert, 
that in no case was a blockade held to be void when the blockading force 
was on the spot or near thereto, æn the ground of vessels entering into 
cr escaping from the port, where such ingress or egress did not take 
place with the consent of the blockading squadron.” 


The language of the courts was not always the practice of the admirals, 
and the undoubted right of blockade was perhaps more honored in the 
breach than in the observance. The history of blockade is largely a 
chronicle of abuse. It was easy and therefore of frequent occurrence, 
to announce that on and after such a day certain ports of the enemy, or 
perhaps the whole coast was closed to neutral commerce, and that any 
neutral vessel setting sail for the specified region would be lawful prize. 
It was, however, difficult to make this paper blockade good and effective 
in fact. The Continental wars, springing out of the French Revolution, 
were periods of disorganization n which the armed hand blotted out 
‘even the semblance of right. Paper blockade was answered by paper 
blockade, until neutral commerce was either driven from the seas, or 
the neutral, harassed beyond endurance by decree and counter-decree, 
and finding embargoes and non-intercourse powerless to redress a series 
of wrongs and outrages, aggrarated by impressment of its seamen, 
grasped the sword in self-defense as the only means of maintaining its 
just rights. l 

The fictitious blockades proclaimed by Great Britain and made the 
pretext for violating the commerce of neutral nations have been one of 
the greatest abuses ever committed on the high seas. During the late 
war they were carried to an extravagance which would have been. ridic- 
ulous, if in their effects they had-not inflicted such serious and extensive 
injuries on neutral nations. Ports were proclaimed in a state of block- 
ade previous to the arrival of anz force at them, were considered in that 
state without regard to intermissions in the presence of the blockading 
force and the proclamations left in operation after its final departure; 
the British cruisers during the whole time seizing every vessel bound to 
sich ports, at whatever distance from them, and the British prize courts 


pronouncing condemnations wherever a knowledge of the proclamation 
at the time of sailing could be presumed, although it might afterwards 


22 Per Dr. Lushington in The Frarciska, 2 Spinks, Ecclesiastical and Admiralty 
Reports (1855), 118, 128. 
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be known that no real blockade existed. The whole scene was a perfect 
mockery in which fact was sacrificed to form and right to power and 
plunder. The United States were among the greatest sufferers; and 
would have beeni still more so, if redress for some ’of the spoliations pro- 
ceeding from this source had not fallen within the provisions of an arti- 
cle in the Treaty of 1794. | 


The abuse of the Sia led the Congress of Paris in 1856 to declare 
that “blockades in order to be binding, must be effective; that is to say, 
maintained by a force sufficient really to prohibit access to the enemy’s ` 
coast.” But the Declaration of Paris, in proclaiming effectiveness as a 
requirement of international law, left untouched and unsolved other and 
necessary parts of the problem. How is the effective blockade to be 
declared to the neutral nations and brought to the actual or constructive 


' notice of the neutral shipper? Is the effective blockade violated by an 


attempt in the teeth of the blockading squadron, or is the intent to 


‘violate the blockade formed many miles distant in the home port suffi- 


ciently manifested to permit capture upon the high seas before an actual 
attempt has been made to break the blockade and enter the port? Is 
the ultimate destination of.the cargo, as in the case of contraband, 
determinative, so that transfer of cargo at a neutral port is without. 
legal effect, provided the ultimate intent be to violate the blockade? 
Does the blockade when officially announced and proclaimed continue 
until it is officially removed, irrespective of the fact that the blockade < 


‘has in fact ceased to exist? 


These and other important questions were not settled by the Declara- 
tion of Paris. Their settlement was thus left to the municipal law of the 
various states, and cases arising under them have destroyed commerce,. 
annoyed and embarrassed foreign offices, and after years of negotiation 
have found their way to mixed commissions for arbitration and settle- 
ment.” 

These are questions worthy of a conference to promote peace by re- 
moving grounds of controversy. The Russian program for the Second 
Hague Conference enumerated blockade among the subjects for con- 
sideration, and the Fourth Commission undertook the settlement of 

2 Moore’s International Law Digest, Vol. VII, p. 797. | 


*4 For the practice of the United States, see Moore’ 8 International Law Digest, 
Vol. VIL, pp. 780-888. 
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the question without reaching agreement. Indeed, its failure was more 
marked and pitiable than in contraband. The underlying reason was, 
however, the same: the conflict of neutral and belligerent interests. 
The blockade of southern ports during the Civil War, the seizure and 
confiscation of vessels and their cargo before the port was reached, the 
extension of the doctrine of continuous voyage to blockade, isolated the 
South and made its collapse on the field of battle a mere question of 
time. It is true that American theory and practice caused suffering to 
neutral nations, and either swept neutral commerce from the seas, or 
subjected it to visit and search, bat the success of military operations 
involving, it may be, national existence, either required or justified it. 
Great Britain and the United States, for Anglo-American jurisprudence 
speaks the same language, were uawilling to accept the theory of the | 
Continent, which permits a neutral to approach the blockaded port and 
. requires the belligerent to note upon the papers of the blockade runner a 
warning not to attempt the offense. and adjourn capture until the vessel 
thus warned should attempt to erter the port. The Anglo-American 
practice is severe; but, supposing that the right of blockade is permitted 
and recognized, there seems no- reason why a belligerent should permit, . 
if the blockade is effective, neutra. vessels to hover in the presence of | 
a blockaded port, awaiting opportunity to steal into port during cover 
of fog and stress of weather, or jJuring the temporary or accidental 
absence of a vessel or squadron. . i 

-After this statement of Anglo-Anerican theory and practice of block- 
ade, we are prepared to examine “he provisions of the Declaration in 
order to see how far it codified admitted usage and solved the difficulties 
with which the subject has heretofore bristled. Its first article uses the 
term in the large and unrestricted tense of the word: “A blockade must 
not extend beyond the ports and coasts belonging to or occupied by the 
enemy, but within these limits tke belligerent is free to exercise the 
right which war gives him.” In tae 18th Article the limitations upon 
blockade are briefly and adequataly stated: “The blockading forces 
must not bar access to neutral ports or coasts.” The second article is a 
restatement of the Declaration of Faris: l 


In accordance with the Declaration of Paris of 1856, a blockade, in 
order to be binding, must be effective, that is to say, it must be main- 
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ae by a force sufficient réally to prevent access to the enemy coast- 
- Dne. 


But this statement does not carry us any considerable distance, for 
it corrects the abuse of the paper blockade without in any way defining 
effectiveness. The Declaration of Paris has been universally accepted 
without producing uniformity, and the Anglo-American and Conti- 
nental systems have opposed each other after as before the Declaration. 
The next article marks a distinct advance, stating, as it does, that 
“the question whether a blockade is effective or not is a question of 
fact.” Thus considered, it is a matter of no moment. whether the block- 
ading force is a squadron or a single vessel; whether it is stationed off 
the entrance to the harbor-or is well out at sea.- The ability to close the 


~- port to commerce is the test. This has always been Anglo-American 


_ doctrine, although it has been questioned, refined and disputed by 
naticns which have never made a blockade and by writers familiar with 
theory but lacking in practice and experience. 

Articles 4 and 5 are merely declaratory of existing usage, providing 
that temporary withdrawal of the blockading squadron due to stress of 
weather does not raise the blockade and that the blockade must be 
applied impartially. Thus, in the case of the Frederick Molke, Lord 
Stowell, then Sir William Scott, said: 


It is not an accidental absence of the blockading force, nor the cir- 
cumstance of being blown off by wind (if the suspension, and the reason 
of ths suspension are known), that will be sufficient in law-to remove a 
. blockade.” 


And in the case of the Columbia, decided the next year, the same erent 
authority said: 


The blockade was to be considered as legally existing, although the 
winds did occasionally blow off the blockading squadron. It was an ac- 
cidental chance which must take place in every blockade: but the block- 
ade is not therefore suspended. The contrary is laid down in all books of 
authority; and the law considers an attempt to take advantage of such. 
an accidental removal, as an attempt to break the blockade, and as a 
mere fraud.” 


51 C. Robinson, 86-87. 
5 Itid., 154-156, 
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In the case of the Franciska, in zhe lower court, Dr. Lushington held 
impartiality of treatment to be an essential, saying: 

I apprehend the law to be, that -vhen a blockade has been established 
by notification, or de facto, for so long a space of time that all neutral 
nations must be taken to be cogniz:rt thereof, it is not legally competent 
to the blockading squadron to allcw ingress or egress at their pleasure, 


and that if they do so, the peck de cannot be pnpregn against other 
neutral vessels.” 


It is likewise to be inferred that Articles 6 and 7—allowing a warship 
to enter and to leave a blockadec port (Article 6), and the permission 
in distress accorded to a neutral vessel to enter and to leave a blockaded 
port, provided that it has neither discharged nor shipped cargo in such 
port (Article 7)--will be impartially applied to neutral warships and 
merchantmen in distress. The articles are permissive, not mandatory, 
and everything must: depend uper the discretion of the commander. 
The slightest suspicion of bad faith will be fatal, and a neutral warship 
giving information or aid to the port, or a merchant vessel violating the 
terms of permission by discharging or shipping cargo, will find no favor 
at the hands of an energetic and competent commander. 

The Declaration now passes frem generalities admitted or acceptable 
as prerequisites of an effective blcckade, and specifies that blockade, to 
be binding, must be declared in eccordance with Article 9 and notified 
m accordance with Articles 11 and 12. 

The declaration may be made by the blockading power or by naval 
authorities acting in its name aad must specify: (1) Date when the 
blockade begins; (2) The geographical limits of the coastline under 
blockade; (3) The period within which neutral. vessels may come out. 
These provisions are eminently zeasonable, leaving to the belligerent 
liberty of action, but requiring a 2lear and detailed statement of intent. 
The failure to comply with them violates the Declaration and frees the 
neutral vessel leaving the port from seizure or capture (Articles 10 
and 16). 

It is not enough, however, to sorm an intent or even to declare it; it 
must be notified, in order to tax n-utrals with knowledge of the blockade. 
` Article 11 provides for a twofold notification: First, a notification to 


% The Franciska, 2 Spinks, 113, pp. 126-127. 
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neutrals through diplomatic channels; Second, a notification to the 
local authorities who in turn notify as soon as possible the foreign con- 
sular officers af the port. Diplomatic notice taxes. the subjects or citi- 
zens with constructive knowledge of the blockade, and the notification 
to the local authorities gives actual knowledge of the blockade. As in 
the case of the declaration and with its notification, a failure to comply 
with either of the provisions violates the blockade. The rule is simple, 
precise and reasonable. | 

If we examine the requirements of the declaration of blockade we see 
that it applies to a particular blockade within specified limits. There- 
fore, any extension, is in reality a new blockade pro tanto, and must be 
declared and notified, to be binding. (Article 12.) In the same way any 
restriction of the blockade should be notified because a modification is, 
properly speaking, a new blockade, but notification in this instance can 
only be of interest to the neutral as increasing his rights. In the same 
way, the notification of the voluntary raising of a blockade operates to 
his advantage. If there is no notification in either case, neutral vessels 
are exempt from seizure, although they have a guilty intent; but it is 
little less than bad. faith on the part of the belligerent not to notify the ` 
neutral at once of the raising of a blockade or of the renewal of restric- 
tion. It is therefore eminently proper that the convention requires no- 
tice. It will be observed that only voluntary withdrawal requires notifi-. 
cation. It is to be presumed that the victor will cheerfully and promptly 
notify an involuntary withdrawal. ) 

The Conference was particular to require a declaration and its notifi- 
cation, because capture and condemnation depend upon actual or pre- 
sumed knowledge of the existence of the blockade (Article 14). Of 
actual knowledge, nothing need be said. A vessel not actually notified 
is presumed to know of the blockade, if it left a neutral port after noti- 
fication to the neutral in whose country the port is situated, provided, 
however, that the notification was made in sufficient time to be pub- 
lished or otherwise made known by the neutral. This is a question of 
fact and the onus is upon the véssel to justify its ignorance (Article 15). 

It may happen, however, that a vessel has neither actual nor pre- 
sumptive notice and, as knowledge is a prerequisite to capture, notice 
must be given the vessel by the blockading squadron and entered upon 


we 
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its books. Thereafter it is taxec with knowledge and an attempt to 
enter the blockaded port properly subjects the vessel to forfeiture. In 
the same way a failure to notify tLe local authorities and to limit a time _ 
within which the neutral may derart, frees the vessel leaving port from 
the penalty of seizure and condemnation; for, although it may know of 
the existence of the blockade, it 2as a conventional right, under Arti- 
cle 16, to depart without molestetion. A failure to communicate the 
limit of time is in reality a failure to notify and is assimilated to it (Ar- 
ticle 16). l 

In reference to Anglo-American-practice, it may be said that a block- 
ade de facto is good in law withoct notification (The Franciska, on ap- 
peal, 10 Moore, Privy Council, 46 ; but, as has been said by a very high 
authority, “in practice, notificat-on of some sort is always given.” 78 | 
According to the Continental view, special notice was necessary in the 
case of every vessel attempting to enter a blockaded port. French 
practice also required general no“ification and a declaration addressed 
to the local authorities. On the other hand, the British rule accepted 
as sufficient notice what may be celled general notoriety (The Franciska, ` 
Spinks, 113). It will be seen thet both the Continental view and the 
British rule are replaced by these-provisions of the Declaratian of Lon- 
don, and the requirement of notiication to the local authorities super- - 
sedes the American and British rile that the fact of blockade, so far. as 
it exists, is in itself sufficient notize to vessels already in port. On this 
pomt an authority may be citec, though it seems hardly necessary. 
Thus, in the case of the Vrouw Judith, decided in 1799, Sir Willia 
Scott said: | 


It is certainly necessary that a blockade should be intimated to neu- 
tral merchants in some way or other. It may be notified in a public and 
solemn manner, by declaration te: foreign governments; and this mode 
would always be most desirable, although it is sometimes cmitted in 
practice: but it may commence aso de facto, by a blockading force giv- 
ing notice on the spot to those wEo come from a distance, and who may 
therefore be ignorant of the fact. Vessels going in are, in thai case, en- 
titled to a notice before they can be justly liable to the consequences of 
breaking the blockade; but I tak= it to be quite otherwise with vessels 
_ coming out of the port which is fhe object of blockade; there no notice 


2 Hals Internationa Law, 4th edition, p. 722. 
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is necessary, after the blockade has existed de facto for any length of 
time; the continued fact is itself a sufficient notice: it is impossible for 
those within to be ignorant of the forcible suspension of their commerce: 
the notoriety of the thing supersedes the necessity of particular notice 
to each ship.” ` 


So far the liability to capture has been mentioned for breach of 
blockade without specifving the locality of capture. Anglo-American 
practice permits capture between the port of departure, or rather three 
miles therefrom, and the blockaded port, while, on the other hand, 
Continental jurists, rather than practice, for England and the United 
States have supplied the precedents, insist that capture be. limited to 
the actual physical breach of blockade. The acceptance of the Continen- 
tal view would seriously impair the efficiency of the blockade, for the 
. vessel destined to a blockaded port is violating blockade. And yet the 
offense does not lie wholly in the intent, for it-is the intent coupled with 
the act that justifies capture. Logically, the vessel should be taken in 
the act; practically this would permita vessel to lie in wait for an op- 
portunity to run the blockade.. A compromise was here possible, 
‘namely, to permit capture “within the area of the operations of the 
warships detailed to render the blockade effective ” (Article 17). 

But in this provision of Article 17 everything depends upon the def- 
inition of the area of operations. As this area is not defined by the 
convention and is practically left to the determination of the belligerent, 
„it is evident that the compromise is based upon Anglo-American prac- 
tice, as appears from the following official explanation.: 


When a government decides to undertake blockading operations 
against some part of the enemy coast it details a certain number of 
warships to take part in the blockade, and intrusts the command to an 
officer whose duty is to use them for the purpose of making the blockade 
elfective. The commander of the naval force thus formed posts the - 
ships at his disposal according to the line of the coast and the geograph- 
ical position of the blockaded places, and instructs each ship as to the 
part which she has to play, and especially as to the zone which she is to 
watch. All the zones watched taken together, and so organized as to 
make the blockade effective, form the area of operations of the block- 
ading naval force. 

The area of operations so constituted is intimately connected with 


21C, Robinson, 152. 
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the effectiveness of the blockade, and also with the number of ships em- 
ployed on it. 

Cases may occur in which a , single ship will be enough to keep a block- 
ade effective,—for instance, at the entrance of a port, or-at the mouth 
of a river with a small estuary, so long as circumstances allow tke block- ` 
ading ship to stay near enough to the entrance. In that case the area of 
operations is itself near the coast. But, on the other hand, if circum- 
stances force her to remain far off, one ship may not be enough to secure - 
effectiveness, and to maintain this she will then have to be supported 
by others. From this cause the area of operations becomes wider, and 
extends further from the coast. It may therefore vary with circum- 
stances, and with the number of blockading ships, but it will always be 
limited by the condition that effectiveness must be assured. 

It does not seem possible to fix the limits of the area of operations in 
definite figures, any more than to fix beforehand and definitely the num- 
ber of ships necessary to assure the effectiveness of any blockade. 
These points must be settled according to circumstances in each par- 
ticular case of a blockade. This might perhaps be done at the time of 
making the declaration. 

It is clear that a blockade will not be established in the same way on 
a defenceless coast as on one possessing all modern means of defence. 
In the latter case there could be no question of enforcing a rule such as 
that which formerly required that ships should be stationary and suffi- 
ciently close to the blockaded places; the position would be too danger- 
ous for the ships of the blockading force which, besides, now possess more 
powerful means of watching effectively a much wider zone than formerly. 

The area of operations of a blockading naval force may he rather 
wide, but as it depends on the number of ships contributing to the effect- 
iveness of the blockade, and is always limited by the condition that it 
should be effective, it will never reach distant seas where merchant 
vessels sail which are, perhaps, making for the blockaded ports, but 
_ whose destination is contingent on the changes which circumstances may 
produce in the blockade during their voyage. To sum up, the idea of the 
area of operations joined with that of effectiveness, as we have tried to 
define it, that is to say, including the zone of operations of the blockad- 
ing forces, allows the belligerent effectively to exercise the right of 
blockade which he admittedly possesses and, on the other hand, saves 
neutrals from exposure to the drawbacks of blockade at a great distance, 
while it leaves them free to run the risk which they knowingly incur by 
approaching points to which access is forbidden by the belligerent. 


So far it is presumed that the actual is also the ultimate destination 
of ship and cargo; but it is familiar practice to disguise ultimate destina- 
. #8 Correspondence and Documents respecting the International Naval Conference, 


held in London, Dec. 1908-Feb. 1909. Miscellaneous No. 4 (1909), pp. 41-42; 
Treaties, Conventions, etc., Vol. 3 (Charles), p. 293. 
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tion by the interposition of a neutral port. The ostensible venture is 
thus between two neutral vorts and is as such permissible. But if the 
intent be to transship the cargo at the neutral port and force the block- 
- ade at a later period under Zavorable circumstances, it would appear that 
a fraud has been committed upon the belligerent. such as to justify cap- 
ture and confiscation. Though broken in fact, the voyage is continuous, 
and freedom from capture in such a case is to sacrifice substance to form. 
‘During the Civil War, Nassau, a struggling village of the Bahama Is- 
lands within easy distance of the blockaded ports of the Confederate 
States, became, through the activity of merchants and traders interested 
in blockade running, a large and flourishing city. Its prosperity, based 
upon fraud and bad faith, passed with the war and it is today what it 
would have been‘in the sixties but for the war.*! The United States, 
however, in a spirit of compromise and for the sake of unanimity, 
yielded, in Article 19, the doctrine of continuous voyage, m so far as it 
applied to blockade. The adoption of the Anglo-American theory of 
blockade and the permissibility of capture within “the area of. opera- 
tions” will, however, probably render the concession more specious than 
real. Even if this should be the case, the concession deserves special 
mention, as it is the renunciation of an historic and national doctrine, 
and nations are even less inclined than individuals to renounce a cher- 
ished doctrine under pressure, even although the general good suggests 
_ or requires it. The desire to save one’s face is an international as well as 
an individual doctrine. | | 
Article 20 is another surrender, this time, however, of a time-honored 
Anglo-American practice, for the extension of the doctrine of continuous 
voyage to blockade may be considered American rather than British 
practice. In the present instance the English-speaking countries agreed, 
contrary to previous practice, that the vessel which has broken the block- 
ade is only liable to capture as long as it is pursued by a ship of the block- 


‘i In the leading case on the subject, The Springbok, 5 Wallace (1866), 1, it was 
evident from the ship’s papers and other documentary evidence that the cargo, 
ostensibly for Nassau in the Bahama Islands, was to be transshipped from this point 
to a blockaded port of the Confederate States. The cargo was condemned. A claim 
for its value came before the British and American Claims Commission, under the 
Treaty of 1871, but was unanimously rejected (4 Moore’s International Arbitra- 
tions, pp. 3928-3935). 
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ading force. As, however, the a-ea of operations is large, the area of 


= capture is wide and it is to be presumed that the lighter craft of the 


belligerent will lack neither zeal nor efficiency. 

In the case of the Frederick Make (1798), Sir William Scott, peii 
of contraband and blockade, stated the reasons which led to a different 
treatment. Thus: 


It is said, that this was a new transaction, and that we have no right 
to look back to the delinquency 2f the former voyare; and a reference 
is made on this point to the law =f contraband, wher®*the penalty does 
not attach on the returned voyag. But is there that analogy between ` 
the two cases, which should make the law of one necessarily or in reason 
applicable to the other also? I caznot think that there is such an affinity 
between them. There is this essential difference, that in contraband, 
the offence is.deposited with the 2argo; whilst in such a case as this, it 
is continued and renewed in the su>sequent conduct of the ship.*? 


In the case of the Welvaart Var Pillaw, decided a year later, the same 
eminent judge said: 


Another circumstance on whick exemption is prayed, is, that she had 
escaped the interior circumvallation, if I may so call it, that she had 
advanced some way on her voyage, and therefore that she had in some . 
degree made her escape from the penalties. I cannot accede to that ar- 
gument; if the principle is found, ` hat a neutral vessel is not at liberty to 
come out of a blockaded port w.th a cargo, I know no other natural | 
termination of the offence but the end of that voyage. It would be 
ridiculous to say, if you can but zet past the blockading force, you are 
free: this would be a most absurc applicatién of the principle. If that 
is found, it must be carried to t= extent that I have mentioned; for I 
see no other point at which it can be terminated. Being of opinion that 
the principle is found, I shall-held, that if a ship, that has broken a 
blockade, is taken in any part of that voyage, she is taken in delicto, and 
` subject to confiseation.*8 


And in the case of the General Jamilton, decided in 1805, Sir William 
Scott stated the rule and applied it under exceptional circumstances: 


Another distinction is, that tLe vessel had terminated her voyage, 
and therefore that the penalty would no longer attach. It is true, that 
she had been driven into a port o: this country by stress of weather; but 
that is not described by the mas er as forming any part of the original 
desiination, which is represented. to have been New Orleans. It is im- 


321 C. Robinson; 86, p. 87. 
33 2 C. Robinson, 128, p. 180. 
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possible to consider this accident as any discontinuance of the voyage. 
oras a defeazance of the penalty which has been incurred.** 


In the instructions to the British delegates it is stated that “according 
to the British theory the vessel would remain liable to pursuit and 
capture until she reached the terminal point of her homeward voyage. 
The opposing school holds that the right to pursue and capture ceases 
when the pursuit-bas been abandoned.” 35 

The final article of the chapter is declaratory: 


Article 21. A vessel found guilty of breach of blockade is liable to 
condemnation. The cargo is also condemned, unless it is proved that 
at the time of the shipment of the goods the shipper neither knew nor 
could have known of the intention to break the blockade. 


According to British law, to quote a leading case, “the owners of the 
cargo are concluded by the illegal act of the master, though it may have 
been done without their privity and even contrary to their wishes.” In 
the much earlier case of the Mercurius (1 C. Robinson, 80), decided in 
1798, Lord Stowell appeared to hold that a violation of blockade by the 
master affected the ship, but not the cargo, unless it was the property of 
the same owner, or unless the owner was cognizant of the intended viola- 
tion; “but the subsequent cases, to quote again from the Panaghia 
Rhomba, decided in 1858,” appear to have carried the rule much further, 
and to have established, that when the blockade was known, or might 
have been known, to the owners of the cargo at the time when the ship- ` 
ment was made, and they might, therefore, by possibility be privy fo an - 
intention of violating the blockade, such privity shall be assumed as an 
irresistible inference of law, and it shall not be competent to them to re- - 
but it by evidence; that in cases of blockade, for the purpose of affecting 
the cargo with the rights of the belligerent, the master shall be treated as 
the agent for the cargo as well as for the ship.” *’ Article 21 changes the 


346 C, Robinson, 61, p. 62. 

43 Parliamentary Papers, Miscellaneous No. 4 (1909), pp. 25-27, 

3 12 Moore P. C. 168 (1858), at page 184. 

37 12 Moore P. C., 168, p. 186. The cases referred to as establishing the rule .are 
the following decisions by Lord Stowell: The Alexander, 4 C. Robinson, 93 (1801); 
The Adonis, 5 C. Robinson, 256 (1804); The Exchange, Edwards, 39 (1808); The James 
Cook, Edwards, 261 (1810). 
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presumption and the practice based upon it. The cargo is still liable to 
condemnation, but the shipper s allowed to show as a fact that he 
“neither knew nor could have known of the intention to break the block- 
ade at the time of the shipment.” 

Such, in brief, are the provisiors of the Declaration of London dealing 
with blockade, its declaration, extent, and effectiveness, and the penalties 
imposed for their violation. An cbjection-made to the ratification of the 
Prize Court Convention was, as stated by Mr. Westlake, the difference 
between English and Continental practice-in the matter of blockade. . 
It'is believed that no serious criticism can be made of these articles. 
The requirements imposed by Continental theory and practice were 
modified to enable the Governments of Great Britam and the United 
States to accept them and, in turn, both Great Britain and the United 
States yielded practices and prepossessions which. had perhaps an 
historical value rather than a present Importance. The provisions of the 
chapter dealing with blockade seem to be reasonable in their terms and 
effects, fair to belligerents and neutrals, supposing that enemy ports are 
to be blockaded and neutrals prevented from trading with them as in 
times of peace, and so clear and precise, except perhaps in the matter of 
the area of pursuit and capture of blockade runners, as to make the - 
rights and duties alike of belligerents and neutrals certain and known in 
advance of hostilities. No serioas or insurmountable objection to their 
acceptance has been stated. 


CONTRABAND _ 


Such does not seem, however, to be the case with the chapter dealing 
with contraband, although it is believed that criticism is either unfounded 
or that the objections are more specious than real. The general treat- 
ment of contraband and its threefold division by Grotius siill remain, 
- says Hall, the natural framework of the subject. For this reason the text 
of Grotius, and an approval of i> from an authoritative. judgment of the 
Supreme Court of the United States, are quoted before taking up the 
articles of the Declaration of London dealing with the matter of con- 
traband. | 
First, of Grotius, who says in she fifth chapter of the third book of on 
immortal work on international aw: 
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But the question often arises, what is lawful against those who are 
not enemies, or will not allow themselves to be so called, but who provide 
our enemies with supplies of various kinds? This has been a point 
sharply contested, both anciently and recently; one party defending 

` the rigorous rights of war, the other, the freedom of commerce. 

In the first place, we must make a distinction as to the things supplied. 
For there are some articles of supply which are useful in war only, as 
arms; others which are of no use in war, but are only luxuries; others 
which are useful both in war and out of war, as money, provisions, ships 

and their furniture. In matters of the. first kind, that is true which 
Armalasuintha said to J ustinian, that they are of the party of the enemy 
who supply him with what is necessary in war. The second class of 
objects is not.a matter of complaint. * * 

In the third class, objects of ambiguous use, the state of the war is to 
be considered. For if I cannot defend myself except by intercepting 
what is sent, necessity as elsewhere explained, gives us a right to inter- 
.cept it, but under the obligation of restitution, except there be cause to 
_ the contrary. Ifthe supplies sent impede the exaction of my rights, and 
-if he who sends them may know this; as if I were besieging a town, or 
blockading a port, and if surrender or eats were Sen he will be 
bound to me for damages.” 


How thoroughly the passages acted from Grotius express the ie 
and practice of the United States will appear from the following. excerpt 
-from the judgment of Chief Justice Chase in the case of the Peterhof 
(1866, 5 Wallace, 28, 58) arising out of the war between the States. 


The classification of goods as contraband or not contraband has much 
perplexed text-writers and jurists. A strictly accurate and satisfactory 
classification is perhaps impracticable; but that which is best supported 
by American and English decisions may be said to divide all merchandise 
into three classes. Of these three classes, the first consists of articles 
manufactured and primarily and ordinarily used for military purposes. 
in time of war; the second, of articles which may be and are used for 
purposes of war or peace, according to circumstances; and the third, of . 
articles exclusively used for peaceful purposes. Merchandise of the first 
class, destined to a belligerent country or places occupied: by the army 
or navy of a belligerent, is always contraband; merchandise of the second 
class is contraband only when actually. destined to the military or naval 
use of a belligerent; while merchandise of the third class is not contraband 
at all, though liable to seizure and condemnation for violation of blockade 
or siege. 


It is. to be noted that eetobend is neutral property, and, as distin- 
` guished from enemy property, is not liable to seizure and confiscation - 
38 De Jure Belli ac Pacis, lib. iii, c. i., § 5. 


$ 
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unless exclusively or properly susceptible of warlike use, and its ship- 
ment to the enemy enables him to’ prosecute and continue the war. 
Trade'in contraband is not forbicden by international law to the neutral 


subject or citizen, but its unneuzral character is so far recognized that . | 


the belligerent may intercept ani confiscate it. The trade is thus per- 
mitted, but subject to the risk of the shipper. The gist of the offense is 
the injury to the belligerent frem the nature of the goods conveyed. — 
Therefore, the vessel is conducted to a port of the captor where the - 
articles.of contraband are duly condemned, that is confiscated, but the 
“vessel is liberated with loss of time, freight and expenses. If, however, 
the vessel is privy to the transection, or if véssel and cargo- belong to 
the same Owners, vessel and cargo share the same fate. Innocent articles 
- on board are known by the company they keep, but “escape from the 
contagion of contraband” to quote Lord Stowell, “if the property of a 
. different owner.” * | 

, With the deposit of the articles at the port of destination, the transac- 
tion is completed, and the vessel has been purged, as it were, of the 
offense. There is nothing to intercept and neither the proceeds of sale 
can be-touched nor the vessel seized.” 
<- Tt is thus seen that the injury to the belligerent consists in delivering 
the goods to the enemy port an this he is permitted to prevent. The 
question naturally arises as to when the attempt begins so that the 
belligerent may intervene. Anglo-American practice answers, the 
moment the vessel leaves territorial waters and reaches the high seas 
bent upon its hostile destination. The intent to transport the contra- 
band, coupled with the actual transportation, are sufficient. It follows, 
therefore, that the original intent is not changed by touching at a neutral 
port, or even by transshipping the cargo in furtherance of the intent. 
The voyage is a unit, it is coctinuous im law though broken in fact. 
And the penalty is imposed irrespective of accidental circumstances, or 
attempt by transshipment to dSguise the transaction. 

From this brief outline it is apparent that-the interests of neutrals 

and belligerent clash. It is at once obvious, as Grotius- pointed out well- 
‘nigh three centuries ago, that tke world is divided in opinion, “one party 


3 The Staat Embden, 1C. Rob. 31 (1798). 
© The Imina, 3 C. Rob. 167 (18007. 


~ 


~ 
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defending the rigorous rights of war, the other, the freedom of com- 
merce.” Neutrals naturally resent the delay and inconvenience to . 
which the commerce of their citizens or subjects is subjected by the visit 
‘and search, capture and confiscation by the forces of either belligerent, 
simply because two-or more nations are minded to break the peace with 
or without reason. The uncertainty of the subject—for articles are 
-~ added to the lists of absolute and relative contraband, not as the result 
of general agreement, but. to suit the selfish interest or supposed con- 
veniences of the belligerent—works a hardship-on innocent shipments. 
It should not be forgotten that war creates a market not only for ab- 
solute contraband but for articles susceptible of an innocent as well as 
questionable use, and it seems as illogical as unreasonable that bellig- 
= erents should destroy a market which their resort to arms has created. 
On the other hand, a free and untrammeled commerce in war materials 
and in articles capable of warlike use does supply belligerents with the | 
sinews of war and thus tends to influence it; in rare and isolated cases, to 
prolong it. But men of affairs are impartial: they will supply either 
belligerent or both for profit. National sentiment may preéfer one 
belligerent to the other, but there is proverbially no friendship in busi- 
ness. Trade seeks its market. It may be that one belligerent offers a 
better opportunity ; that geography and local situations play an unequal 
part, but’ that is the affair of the belligerent not of the neutral. 

As the interdependence of nations is as marked, though not so pro- 
nounced, as their independence, and as the conflict between two in- 
volves directly or indirectly all members of the family of nations, it 
seems only just and reasonable that what concerns all should be settled 
by all, and that neither belligerent nor neutral should determine the 
matter for the other. The nations in conference should take measures in 
behalf of all, without overlooking, yet without giving undue weight, to 
special interests. ) 

The question of contraband was discussed at great length at the 
necond Hague Peace Conference, which, however, was unable to agree 
‘upon this very important subject affecting neutral trade as well as 
belligerent activity, although a list of commodities of the class known 
as absolute contraband was framed, acceptable to the committee of 
examination which had the matter in charge. As was the case with 
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= blockade, which was also considered by the Hague. Conference without 
reaching an agreement, matters 3f contraband were left unsettled, and 
under Article 7 of the Prize Court Coavention were remitted for defini- 
tion to the proposed court, thus investing it with the power to decide 
authoritatively and without appeal questions of a very delicate and far- 
reaching importance, which the Hague Conference itself, composed of 
representatives of the Powers recogrizing and applying international 
law in their foreign relations, could nzither define nor compromise in a 
manner to meet with general approval. It should be said, before entering 
into details, that Great Britair, which had hitherto stood for very 
extensive rights in the matter of contraband, astonished the Second 
Hague Conference by. proposing to abolish contraband “in case of war 
between the Powers signing a ccnvention to this end,” so as “to lessen 
the difficulties suffered by neutra s in ease of war,” and to limit the right 


of visit and search to the establishment of the neutral character of the 


merchant vessel.*! 

Although this proposition met with very general favor and an absolute 
- majority of the Conference voted for it,“ nevertheless the opposition 
of the larger Powers prevented .ts acceptance by the Conference, and 
it is a matter of interest to note in this connection that Great Biain did 
not renew its proposal at the Lordon Conference. 

If it be asked why a. project which secured an absolute majority of 


the states represented at the Secend Hague Conference did not form the 
basis of a convention to be signed. by the Powers in its favor, the answer - 


is that an international conference adopts the principle of unanimity, 
instead of the principle of ‘majozitiés which obtains in parliaments, for 


the reason that the states formirg the society of nations are regarded as 


41 Deuxième Conférence de la Paix, Actes et Documents, Vol. 3, 4th Commission, 
first session, p. 742. 


42 The following 26 states voted fo? the British proposition: Arne Austria- - 


Hungary, Belgium, Brazil, Bulgaria, Chile, hina, Cuba, Denmark, Santo Domingo, 
Spain, Great Britain, Grosse. Italy, Mexico, Norway, Paraguay, Holland, Peru, 
Persia, Portugal, Salvador, Servia, Siam, Sweden, Switzerland. 


The following 5 states voted against it: Germany, United Piee . France, Mon- ` 


`- tenegro, Russia. 


The following 4 states abstained fron voting: Japan, Panama, Roumania, Turkey. 


- (Deuxième Conf. de la Paix, Actes et Documents, Vol. 1, p. 259, note 5.) 


1 4 UR 
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equals * and are neither controlled nor coerced by majorities, although 
they are no doubt influenced. by them, and it should be said in this- 
connection that, although as a matter of law states are regarded as 
legally equal, the influence of-states depending on other elements than 
those of law is not and cannot be equal. The opposition, therefore, of one 
or more of-the great Powers is fatal to a proposition, and the formal re- 
jection of the British proposition by such states as Germany, France, 
Russia and the United States rendered further discussion of it at the 
Conference futile. The law of contraband was therefore considered 
as one to be retamed in the practice of nations and, as previously 
stated, the committee of examination agreed upon a proposition which, 
introduced at the London Conference, became Article 22. This article 
deals with absolute contraband; Article 24 of the Declaration deals with 
conditional contraband. As these two articles are very important and 
have been the subject of much discussion—especially the latter of the 
two,—it is necessary to quote their exact text: | 


ARTICLE 22 


The following articles may, without notice, be treated as PE T 
of war, under the name of absolute contraband: 

(1) Arms of all kinds, including arms for sporting purposes, and their 
distinctive component parts. 

(2) Projectiles, charges, and cartridges of all kinds, and their dis- 
tinctive component parts. 

(3) Powder and explosives specially prepared for use in war. 


4 Equality as a legal consideration of the law of nations has perhaps never been 
more clearly stated than in the following passage from the judgment of Chief Justice 
Marshall, speaking for the Supreme Court of the United States in the case of the 
Antelope, decided in 1825: 

“In this commerce slave trade thus sanctioned by universal assent, every nation 
had an equal right to engage. How is his right to be lost? Each may renounce it for 
its own people; but can this renunciation affect others? 

“No principle of general law is more universally acknowledged than the perfect, 
equality of nations. Russia and Geneva have equal rights. It results from this 
equality that no one can rightfully impose a rule on another. Each legislates for it- 
self, but its legislation can operate on itself alone. A right, then, which is vested-in 
all by the consent of all, can be divested only by consent; and this trade, in which all 
` have participated, must remain lawful to those who cannot be induced to relinquish 
it. As no nation can prescribe a rule for others, none can make a law of nations; and 
_ this traffic remains lawful to those whose governments have not forbidden it ” (The 
Antelope, 1825, 10 Wheaton, 66, 122). 
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(4) Gun mountings, limber bexes, limbers, military wagons, field 
forges, and their distinctive compcment parts. 

(5) Clothing and equipment of a distinctively military character. 

(6) All kinds of harness of a dis-inctively military character. 

(7) Saddle, draught, and pack enimals suitable for use in war. 

(8) Articles. of camp equipmeat, and their distinctive compcenent 
parts. 

(9) Armor plates. 

(10) Warships, including boats, and their distinctive component 
parts of such a nature that they cen only be used on a vessel of war. 

(11) Implements and apparatus designed exclusively for the manufac- 
ture of munitions of war, for the -nanufacture or repair of arms, or war 
material for use on land or sea. ~ 


ARMCLE 24 


The following articles, susceptitde of use in war as well as for purposes 
of peace, may, without notice, be treated as contraband of war, under 
the name of conditional contrabar.d: . 

(1) Foodstuffs. 

(2) Forage and grain, suitable for feeding animals. 

(3) Clothing, fabrics for clothiag, and boots and. shoes, suitable for 
use in war. 

(4) Gold and silver in coin or bullion; paper money. 

(5) Vehicles of all kinds availible for use in war, and their com- 
ponent parts. 

‘6) Vessels, craft, and boats :f all kinds; floating docks, paris ,of 
dozks, and their component parts 

(7) Railway material, both fix d and rolling-stock, and material for 

telegraphs, wireless telegraphs, ari telephones. 

‘8) Balloons and flymg machines and their distihotive component 
parts, together with accessories ard articles recognizable as intended for 
use in connection with balloons ard flying machines. 

‘9)° Fuel; lubricants. 

10) Powder and explosives no- specially prepared for use in war. 

(11) Barbed wire and implemeats for fixing and cutting the same. 

12) Horseshoes and shoeing materials. 

(18) Harness and saddlery. 

14) Field glasses, telescopes, caronometers, and all kinds-of nautical 
instruments. 


It will thus be seen that the tcaditional division of contraband into 
absolute and conditional is retainrd and that the objects enumerated in 
the two articles are considered as contraband de plein droit, to use the 
French term, rendered into Engish “without notice,’ and which are 
steted in the official report to “incply that the provision becomes opera- 
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tive by the mere fact of the war.” This distinction is important because 
Article 23 provides that other objects ‘‘exclusively used for war” may 
be acded, upon notice, to the list of absolute contraband, and that other 
articles “susceptible of use n war” may likewise be added, upon notice, 
to tbe list of conditional contraband (Article 25). It is therefore nec- 
essary to consider in connection with Articles 22°und 24, Articles 23 and- 
25, bacause the lists of contraband de plein drott are provisional and are 
not to be regarded as a complete enumeration of the articles that may 
be considered, at the discretion of the belligerents, and in compliance 
with the terms of the Declaration, as forming respectively absolute and 
cond:tional contraband. The element of certainty so necessary to 
~ neutrals does not obtain and, while the objects enumerated in the two 
lists are, as of right, absolute or conditional contraband, binding bellig- 
erent and neutral alike and thus beyond the scope of controversy, the 
permission contained in Articles 23 and 25 introduces the element of 
uncertainty so annoying and burdensome in times past to neutrals, even 
althcugh the permission is conditioned upon notice, which may, however, 
be made either before or after the outbreak of hostilities. Given the 
discoveries of science and the changing conditions of warfare, it is im- 
possible to adopt a hard and fast line; for nations are unwilling to de- 
prive themselves, by any agreement or declaration, however positive 
its terms may be, of the use, indeed one might say the abuse, of scientific 
discoveries; but it is believed that the advantages to belligerents and 
the kenefits to neutrals might have been preserved by a rigid enumera- 
tion of the articles of absolute and conditional contraband and by a pro- 


__. vision of a periodic revision of the text, which would not have prevented 


belligerents from enlarging the categories, as experience might suggest, 
but would have secured to neutrals and to neutral trade the mestimable 
beneats of certainty within defined periods.” 


43 I- was proposed by Spain at the Conference that additions to the categories of 
contraband should be made by common agreement. The amendment proposed to 
Article 2 respecting contraband was: “Articles and materials that are exclusively used 
for war may be added to the list of absolute contraband by a common agreement 
amonz the Powers” ‘Annex No. 60, Parliamentary Papers, Miscellaneous, No. 5, 
1909, p. 248). This amendment was filed January 27, 1909, by the Spanish delega- 
tion in the seventh meeting of the commission and was intended to apply not only 
to Aricle 2, then under discussion, but also to Article 4. In view of the great im- 
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Such a clause would, it would seem, be in the interest of the Declara- 
tion, because it neither is nor can be in the nature of things regarded as 
permanently binding, a fact recognized by Article 69 of the Declaration, 
which recognizes the right of a belligerent to withdraw from the Declara- 
tion, as far as it is concerned, at the expiration of twelve years, upon 
notice given a year in advance of this period, and it can not be doubted 
that a nation dissatisfied with th2 Declaration will take such action, 
supposing that it is ratified. Indzed, the Prize Court Convention, to 
secure whose ratification the Declaration was negotiated, contemplates 
the modification of the article concerning the composition of the court 
by providing that “two years beDre the expiration of each period re- 
~ ferred to in paragraphs 1 and 2 of Article 55, any contracting Power can 
demand a modification of the prov:sions of Article 15 and of the annexed < 
table, relative to its participation in the composition -of the court ” 
(Art. 57). 

In another convention of the Second Hague Conan a precedent is’ 
found for such action. Thus, the Convention on Contact Mimes recog- 
nizes the impossibility of formudating rules which shall adequately 
guarantee the rights and duties of she Powers in the matter of mines and 
provides that the convention, concluded for a period of seyen years, 
shall be reopened six months before the expiration of this period “ 
the event of the question not having been already reopened and settled - 
by the Third Peace Conference ” (Art. 12). 


portance of the question thus raised, it was decided to have the documents printed 
and distributed before discussing it. In the report to the commission, Annex 
No. 111, at page 303, the reporter said: 

2 Some have considered excessive the right given to a Power to make an addition 
to the list by a mere declaration and it has been proposed to require the consent of 
the other Powers. But it was objected shat the consent of all the Powers would not 
be easy to obtain in time of peace and that in time of war it would be singular to 
require the consent of the hostile Power. In reply to the objection, it was proposed to 
make a distinction between time of peace and time of war by requiring the consent-of 
the other Powers only in time of peace. This amounted practically to doing away with | 
the right in time of peace, and the preposal was finally withdrawn. Is should be 
_ noticed that this right does not present the dangers attributed to it. In the first 
place, of course the declaration is operative only for him who makes it, in the sense 
that the added article will be contrabamd only for him as a belligerent; other states 
may likewise make a similar declaratien. The addition can only concern articles 
exclusively used for war; at the present time it would be difficult to indicate such 
objects not appearing in the list, The fature is left free.” 


THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 311 


- But to return to the Declaration of London. Articles 22 and 24 must, 
in view of the right to vary them expressly stated in Articles 23 and 25, 
be considered as provisional and, to use a phrase dear to diplomacy, 
elastic. It is no answer to the objection made to them that notice of 
articles to be added “must be addressed to the governments of other 
Powers or to their representatives accredited to the Power making the 
declaration,” and that the notification after the outbreak of hostilities 
need be addressed only to neutral Powers, for the criticism goes to the 
right to modify the lists, not to the method of notification of such mod- 
ification. But however flexible and unsatisfactory the lists may be con- 
sidered and however much they might be extended upon notice, the 
Conference sought to place a limit upon the action of the belligerents in 
Articles 27, 28, and 29, by providing, in Article 27, that articles which - 
' are not susceptible of use in war may not be declared contraband of 
war, and by providing in Articles 28 and 29 the following free lists: 


ARTICLE 28 


The followmg may not be declared contraband of war: 

(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw materials 
of.the textile industries, and yarns of the same. 

(2) Oil seeds and nuts; copra. 

(3) Rubber, resins, gums, and lacs; hops. 

(4) Raw hides and horns, bones and ivory. 

(5) Natural and artificial manures, including nitrates and phosphates 
for agricultural purposes. 

(6) Metallic ores. 

(7) Earths, clays, lime, chalk, stone, including marble, bricks, slates, 
-and tiles. 

(8) Chinaware and glass. 

(9) Paper and paper-making materials. 

(10) Soap, paint and colors, including articles exclusively used in their 
manufacture, and varnish. 

(11) Bleaching powder, soda ash, caustic soda, salt cake, ammonia, auk 
phate of ammonia, and sulphate of copper. 

(12) Agricultural, mining, textile, and printing machinery. 

(13) Precious ‘and semi-precious stonés, pearls, B A P 
and coral. 

(14) Clocks and watches, other than chronometers. 

(15) Fashion and fancy goods. 

(16) Feathers of all kinds, hairs, and bristles. 

(17) Articles of. household furniture and decoration; office furniture 
and requisites. 


312 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


ARTICLE 29 


' Likewise the following may not be treated as contraband of war: 
(1) Articles serving exclusively.to aid the sick and woundec. They | 
can, however, in case of urgent mlitary necessity and subject to the 
payment of compensation, be requ3itioned, if their destination is that 
specified in Article 30. 

(2) Articles intended for the use cf the vessel in which they ar2 found, 
as well as those intended for the us of her crew and passengers during 
the voyage. 

It is believed that these articles, although devised in the interest of 
neutrals and of humanity, are also.: f advantage to belligerents by with- 
drawing m clear and express terme certain objects from the domain of 
contraband and thus limiting the Leld of controversy. But Article 27 
ig not, as are the two preceding arwcles, self-operative. It is cne thing 
to say that objects not susceptible «f a warlike use cannot be considered 
contraband of war and quite anotuer thing to determine what articles 
are or are not susceptible of such “se, and, as no method is prescribed 
for determining the nature of contraband other than its supposed use- 
fulness In war; it is to be presumed that the views of belligerents and 
neutrals will differ as to what is ard what is not susceptible of warlike 
use, and that the Declaration will fhus open instead of closing the doors 
to controversy. The proposed couct will doubtless pass upon the ques- 
tion, a solution eminently satisfact ary to the partisans of judicial settle- 
ment, but likely to be objectionable to those who hesitate to confer upon — 
it legislative functions within narr-w limits, so as to leave their respec- 
tive countries the greatest possible reedom of action. 

So much for what may be consic2red the content of contrabend. The 
. next question taken up Js, what may be considered the destination as 
determining its nature and the penalties to which the carriage cf contra- 
band is subjected? For it may be admitted that an article is of a war- | 
like nature or that it may be used in warfare, but that it is neither 
directly nor indirectly destined tc the enemy, in which case it should 
not be, and in fact is not considerel to be, subject to the pains and pen- 
alties permitted by international law. The question of destmation is 
said by the learned reporter to be “the second element in the notion of 
contraband,” and tke matter of jstination is as perplexing as it is im- - 
portant. The aim of the belligerent is to prevent his enemy from ob- 


THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 313 


taining from neutral sources objects which may enable him to carry on, 
and thus to prolong, the war, and, so far as belligerents are concerned, 
they not unnaturally desire to take it wherever found, and in Anglo- 
American practice—especially American practice—very great latitude . 
is left to the captor, with a corresponding hardship upon the neutral, 
supposing that his trade is not to be disturbed or interfered with, as is 
` his.desire. Supposing that articles of contraband shipped by the neutral 
are subject to capture and confiscation, it is clearly in the interest of the 
_ belligerent to seize the property wherever found, if the vessel carrying 
it is destined to an enemy port. If the ship’s papers show that the vessel _ 
is destined to an enemy port, the matter is clear and simple. If, however, 
the vessel staggering under its load of contraband is destined to a neutral 
port, it might seem at first sight that the matter is free from doubt, be- 
cause trade between neutral ports is not forbidden. But it does not 
follow that the.ostensible is in reality the ultimate destination, for a 
neutral port may be and often is thrust in between the point of depart- 
ure and the final destination of the cargo. If the neutral port is in 
close proximity to the enemy port and if a neutral destination, as shown 
by the ship’s papers, protects the vessel from, capture during its voyage 
to the neutral port, it is evident that the shipper has gone a long way to 
supply the enemy with contraband, and that by the simple device of 
. transshipment of cargo from the neutral port, the enemy, as well as the _ 
shipper, is likely to gain by the transaction, unless the enemy port in 
question be blockaded. ; 
The question, therefore, presents itself, whether a voyage to a neutral 
_ port, from which a transshipment is comparatively easy and from which 
transshipment actually does occur, is not to be considered, although 
-broken in fact, as continuous in law, and whether a belligerent would be 
regarded as justified in considering the voyage as continuous and inter- 
cepting the vessel and its cargo, whenever it appeared, from the attend- 
ant circumstances and as the result of experience, that the ultimate, as 
distinguished from the ostensible, destination of the vessel is in reality 
a port of the enemy? Such has been and is the practice of Great Britain 
and of the United States, as evidenced by a long lime of carefully con- 
sidered and well reasoned decisions of their prize courts. The doctrine 
originated in the capture by Great Britian of neutral vessels carrying 
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on in time of war the ooasting or »olonial trade to which they were not 
admitted in time of peace, and wss extended to apply to a shipment of 
contraband from one neutral port zo another, provided it appeared that. 
the neutral port was interposed ir order to break the continuity of the 
voyage whether by merely touchng at the port; or by unloading the 
cargo and reshipping it either on ths original or on a substituted vessel. 

In lieu of many cases which might be cited on this point, for the British 
and American reports are full of them, a portion of the judgment of 
Sir William Grant is quoted frorr the case of the William, decided in 
`- 1806,* not merely because it is a leading authority, but because of the 

weight which attached to the opidons of that great and learned judge, 
whether they be in the domain Gi equity or of international law. In 
this case the William proceeded fom La Guayra in Venezuela, then a 
Spanish colony, to the United States, where the cargo was landed, | 
entered at the custom house, resHipped to the port of Bilboa in Spain, 


and the vessel was captured on tke voyage to this latter‘port. In con-- 


sidering whether the voyage was Contmuous or was broken by the miters 
position of a neutral port, Sir Wiliam Grant said: 


The act of shifting the cargo frem the ship to the shore, sa from the 
shore back again into the ship, d-es not necessarily amount to the ter- 
mination of one voyage and the @mmencement of another. It may be 
wholly unconnected with any purpose of importation into the place 
where it is done: Supposing the lending to be merely for the purpose of 
airing or drying the goods, or of repairing the ship, would any man think 
of describing the voyage as begmzing at the place where it happened to 
become necessary to go through such a process? Again, let it be supposed 
that the party has a motive ‘for cesirmg to make the voyage appear to 
begin at some other place than tuat of the original lading, and that he 
therefore lands the cargo purely ind solely for the purpose of enabling 
himself to affirm, that it was at such other place that the goods were 
taken on board, would this contrizance at all alter-the truth of the fact? 
Would not the real voyage still ke from the place of the original ship- 
ment, notwithstanding the attenrot to give it the appearance of having 
begun from a different place? Tte truth may not always be discernible, 
but when it is discovered, it is according to the truth and not according 
to the fiction, that we are to giv2 to the transaction its character and ~ 
denomination. If the voyage feom the place of lading be not really 
ended, it matters not by what acts the party may have evinced his desire 
of making it appear to have been ended. That those acts have been 


45 Reported ir 5 C. Robinson, 385. 
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attended ‘with trouble and expense cannot alter their quality or their 
effect. The trouble and expense may weigh as circumstances of evidence, 
to show the purpose for which the acts were done; but if the evasive 
- purpose be admitted or proved, we can never be found to accept as a 
. substitute for the observance of the law, the means however operose, 
which have been employed to cover the breach of it. Between the actual 
importation by which a voyage is really ended, and the colorable im- 
portation which is to give it the appearance of being ended, there must 
recessarily be a great resemblance. The acts to be done must be almost 
entirely the same; but there is this difference between them.—The 
landing of the cargo, the entry at the custom house, and the payment 
cf such duties as the law of the place requires, are necessary ingredients 
-In a genuine importation; the true purpose of the owner cannot be . 
effected without them. But in a fictitious importation they are mere 
voluntary ceremonies, which have no natural connection whatever with 
the purpose of sending on the cargo. to another market, and which, 
therefore, would never be resorted to by a person entertaining that pur- 
: pose, except with a view of giving to the voyage which he has resolved to 
continue, the appearance. of being broken by an importation, which he 
has resolved not really to make.* 


If Sir William Grant’s reasoning be sound, and it is believed in law 
‘that it is unanswerable, it would necessarily follow taat goods other than 
contraband, shipped from a neutral port to another neutral port with the 
intention of being transported from the latter to an enemy port under 
blockade, would be in law a shipment from the original port to the port 
of blockade, and that the extension by the United States of the doctrine 
of continuous voyage to cover voyages to blockaded ports was as sound 

- in theory as it was effective in practice. It has been stated, however, 
_ that the-United States renounced the doctrine of continuous voyage as 
applied to blockade, in order to insure the success of the Conference. 
H the doctrine of continuous voyage be admitted, there seems to be no 
reason why it should not be applied to conditional as well as te absolute 
contraband, because contraband, whether it be absolute or conditional, 
is liable to capture and confiscation, if directed to an enemy port. The 
mtent in each case is the same; namely, to supply the enemy with objects 
useful in war, and the fact that some commodities are perhaps not so 
useful to the enemy as others is no reason why they should not be cap- 
tured, provided they are actually of use to the enemy, if the ultimate 


= #5 C. Robinson, 395, pp. 395-3897. See also the leading American case of the 
Stephen H art, Blatchford’ s Prize Cases, 387 (1863). 
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destination is an enemy port. Th- nations have hitherto been divided 
into two groups: the one applying and the other rejecting thé doctrine 
of continuous voyage, and as a compromise rather of fact than of law, 
Great Britain and the United Stat«s consented to renounce the doctrine 
of continuous voyage in cases oi corditional contraband, and the nations 
_ opposing the doctrine consented t= recognize it in the case of absolute 

contraband. ' | 

But the value of the doctrine aad the services it may rendar to the 
belligerent even in cases of condi.ional contraband are recognized by 
Article 36, which permits capture “in cases where the enemy country 
has no seaboard.” This would seem to the uninitiated as giving back 
with one hand what is taken away with the other, for the neutrality of a 
port is not affected by the fact that the place of ultimate destine+ion is 
reached by land instead of by sea Shipment to Lorenzo Maryuc:ewid 
then transshipment on land to th- Boers without a.seaport apparently 
differs from shipment to Nassau end transshipment by water to a port 
of the Confederate States of Am-rica. It depends in this case, as in 
--many others, whose ox is gored. Aowever, the neutral knows his rights 
and the risks which he assumes. 

With this explanation of the doctrine and its partial rejection, it is 
believed that the following provi.ions of the Declaration dealing with 
contraband as affected by destinat on are clear without further comment, 
except in the case of Article 34, although the question of proof might ` 
well be examined if considerations of space permitted: 


ARTICLE 30 


Absolute contraband is liable to capture if it is shown to ba destined 
to territory belonging to or occipied by the enemy, or to the armed 
forces of the enemy. It is immaterial whether the carriage of the goods 
is direct or entails transshipment ər a subsequent transport by land. 


AR“ICLE 31 


Proof of the destination specifed in Article 30 is complete in the fol- 
lowing cases: . 
(1) When the goods are documented for discharge in an enemy port, 

or for delivery to the armed forces of the enemy. 
(2) When the vessel is to cali ıt enemy ports only, or when she is to 
touch at an enemy port or mect the armed forces of the enemy before 
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reaching the neutral port for which the goods in question are doc- 
umented. 
ARTICLE 32 


Where a vessel is carrying absolute contraband, her papers are con- 
clusive proof as to the voyage on which she is engaged, unless she is found 
clearly out of the course indicated by her papers and unable to give 
adequate reasons to justify such deviation. 


ARTICLE 33 


Conditional contraband is liable to capture if it is shown to be destined | 
for the use of the armed forces or of a government department of the 
enemy state, unless in this latter case the circumstances show that the 
goods cannot in fact be used for the purposes of the war in progress. This 
latter exception does not apply to a consignment ee under Arti- 
cle 24 (4). 

ARTICLE 34 


Tav avotination referred to in Article 33 is presumed to exist if the 
goods are consigned to enemy authorities, or to a contractor established 
in the enemy country who, as a matter of common knowledge, supplies 
articles of this kind to the enemy. A similar presumption arises if the 
goods are consigned to a fortified place belonging to the enemy, or other 
place serving as a base for the armed forces of the enémy. No such pre- 
sumption, however, arises in the case of a merchant vessel bound for 
one of these places if it is sought to prove that she herself is contraband. 

In cases where the above presumptions do not arise, the destination is 
presumed to be innocent. 

The Bnew peor set up by this article may be rebutted. 


ARTICLE 35 


Conditional contraband is not liable to capture, except when found 
on board a vessel bound for territory belonging to or occupied by the 
enemy, or for the armed forces of the enemy, and when it is not to be 
discharged in an intervening neutral port. 

The ship’s papers are conclusive proof both as to the voyage on which 
the vessel is engaged and as to the port of discharge of the goods, unless 
she is found clearly out of the course indicated by her papers, and unable 
to give adequate reasons to justify such deviation. 


ARTICLE 36 


Notwithstanding the provisions of Article 35, conditional contraband, 
if shown to have the destination referred to in Article 33, is liable to cap- 
ture in cases-where the enemy country has no seaboard. 

In view of the discussion and criticism to which Article 34 has been 
subjected, in so far as conditional contraband is concerned, and more 


318 THE: AMERICAN JOURNAL OF INTERNATIONAL LAW 


especially as food stuffs, made conditional contraband by Article 24; ` 
section 1, are concerned, it may be well to attempt to ascertain the exact 
meaning of Article 34 by an examination of the text as explained by the 
official report of Professor Renau.t, which interpreted and accompanies ~ 
the Declaration. It may well happen that the meaning of an. article is 
open to doubt, because of the brevity required or usually found in texts 
of this kind. The question then crises whether the article is to be inter- 
preted solely by reference to its verms, as is the British and in a lesser 
degree the American practice in the case of an act of a. legislature, or 
whether reference may be had to the explanation, technically called the 
report, which, as heretofore stated, usually accompanies a convention 
or declaration of an internationa. conference. The question is not one 
of form but of substance and, as & competent person is appoint the 
conference to draft the report, which is examined by the mempers of 
the conference, corrected in aczordance with their suggestions, and 
adopted by it, it would appear taat, while only the text of the conven- ` 
tion or declaration is ratified by the governments participating in the 
conference or adhering subsequertly to it, the convention or declaration 
is nevertheless to be understood in the sense in which it was explained 
and interpreted in the report: accompanying it. 

It appears from an examination of the minutes of the Doaa Con- 
‘ference that Professor Louis Rerault was appointed to prepare the re- 
port on the Declaration of London; that it was presented, considered and 
amended in some respects at tke session of February 25, 1909, after 
which the president declared the xeport to be accepted by the Conference. 
In an interesting letter to the Times, dated January 31, 1911, the late 
Professor Westlake insisted that “both the report and the articles were 
adopted” by the Conference, whereas Professor Holland maintains that 
only the text of the articles was adopted, not the report, and that the 
Declaration as such should be construed without reference to the report. 
But without attempting to arkitrate the dispute between these two 
learned and equally competent c.uthorities, it may be said that neither 
was a member of the Conference, and that their views, however interest- 
ing, are but secondary evidence of the importance which the delegates 
themselves attached to the repert. The president of the Conference, 
Earl Desart, declared the report to be accepted by the Conference, and 
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‘this same Earl Desart, as chairman of the British delegation, stated to 
his government the relation existing between the Declaration, on the 
one hand, and the report, on the other. In transmitting the proceedings 
of the Conference to Sir Edward Grey, His Majesty’s Principal Secre- 
tary of State for Foreign Affairs, under date of March 1, 1909, Earl 
Desart and the British delegates used the following language: 


Attached to these minutes is, among other papers, the General Report 
to the Conference prepared by M. Renault. We desire to call your 
particular attention to this document, which contains a most lucid ex- 
planatory and critical commentary on the provisions of the Declaration. 
It should be borne in mind that, in accordance with the principles and 
practice of continental jurisprudence, such a report is considered an 
authoritative statement of the meaning and intention of the instrument 
which it explains, and that consequently foreign governments and 
courts, and, no doubt also, the International Prize Court, will construe 
and interpret the provisions of the Declaration by the light of the com- 
mentary given in the report." 


It might be objected, however, that the British Government attached 
no particular importance to the views of Earl Desart and his colleagues 
and considered, as would be the case with a municipal statute, the text 
alone as binding. This is, however, not the case, as the views of the 
delegates were formally adopted by the British Foreign Office in a com- 
munication addressed to the Edinburgh Chamber of Commerce, the 
material portion of which is as follows: 


‘In view of the reference, under the first head of the conclusions sum- 
marized at the end of your letter, to the desirability of eliminating any 
elements of ambiguity from the rules laid down, Sir E. Grey desires me 
to point out that this object is largely attained by the Report of the 
Drafting Committee of the London Naval Conference, 1908-9. Your 
directors are no doubt aware that it is the well recognized practice of 
international conferences to entrust to a special committee the drafting 
of a General Act of any Conventions to be adopted and signed by the 
plenipotentiaries. Where the report in which the Drafting Committee 
submits to the Conference the result of its labors contains a reasoned 
commentary elucidating the provisions of such Conventions,.it becomes, 
‘if formally accepted by the Conference, an authoritative interpretation 
of the instruments, and the conventions must thereafter be construed 
by the signatory Powers with reference to the commentary where nec- 


-` 4 Correspondence and Documents respecting the International Naval Conference 
held in London, December 1908-February 1909; Miscellaneous No. 4 (1909), p. 94. 
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essary. The General Report of the drafting committee of the Naval 
Conference was adopted by the Conference at its eleventh plenary . 
meeting on the 25th of February, 1909, and, accordingly, if the proposed 
International Prize Court is set up at The Hague, it will be found, when 
applying the provisions of the Declaration of London as between the 
signatories, to construe the text in conformity with the terms of the 
Report.® 


We are therefore justified in considering, so far as the British Govern- 
ment is concerned, Professor Renault’s report as the official interpreta- 
tion of the Conference, and to refer to it-in-order to clear up any doubt 
and ambiguity of the Declaration, in so far as the question is dealt with 
in the report. Viewed in the light of the report, Article 34 is, it is be- 
lieved, acceptable and is not open to the objections which might be 
made to it, if its text alone were considered; for by a combination of 
Articles 33 and 35 with Article 34 it is apparent that conditional con- 
traband is not subject to capture unless it be destined to the use of the 
enemy and addressed either to the enemy authorities or “to a contractor 
established in the enemy country who, as a matter of common knowl- 
edge, supplies articles of this kind to the enemy.” The English version 
translates commerçant of the French text by merchant; but the character 
of the contractor, as stated in the text, is defined in Professor Renault’s 
report and was, it is believed; accepted by the Conference in the sense 
there attached to it. That the reader may have before his eyes the offi- 
cial explanation of the nature and scope of these articles in the sense in ` 
which they were understood and adopted by the Conference, the por- 
tions of Mr. Renault’s report dealing with them are reproduced. Thus, 
on Article 33 the report says: 

The rules for conditional contraband differ from those laid down for 
absolute contraband in two respects: (1) There is no question of destina- 
tion for the enemy in general, but of destination for the use of his armed 
forces or government departments; (2) the doctrine of continuous voy- 
age is excluded. Articles 33 and 34 refer to the first and Article 35 to the 
second principle. 


The articles included in the list of conditional contraband may serve 
for peaceful uses as well as for hostile purposes. If from the circum- 


Quoted from Professor Westlake’s letter to London Times, Jan. 31, 1911. For 
Professor Holland’s dissenting opinion, see his letter to the Times, dated Feb. 16, 1911, 
in his “Letters to the Times upon War and Neutrality,” 2nd edition (1914), pp. 186~ 
189 l 
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stances the peaceful purpose is clear, their capture is not justified; it is 
otherwise if a hostile purpose is to be assumed, as, for instance, in the 
case of food-stuffs destined for an enemy army or feet, or of coal destined 
for an enemy fleet. In such a case there is clearly no room for doubt. 
But what is the solution when the articles are destined for the civil 
government departments of the enemy state? It may be money sent to 
a government department for use in the payment of its official salaries, 
or rails sent to a department of public works. In these cases there is 
enemy destination which renders the goods liable in the first place to 
capture and in the second to condemnation. The reasons for this are 
at once legal and practical. The state is one, although it necessarily 
acts through different departments. If a civil department may freely 
receive foodstuffs or money, that department is not the only gainer, but 


‘the entire state, including its military administration, gains also, since 


the general resources of the state are thereby increased. Further, the 
receipts of a civil department may be considered of greater use to the 
military administration and directly assigned to the latter. Money or 
foodstuffs really destined for a civil department may thus come to be 
used directly for the needs of the army. This possibility, which is al- 
ways present, shows why destination for the departments of the enemy 
state is assimilated to that for its armed forces. 

It is the departments of the state which are dependent on the central 
power that are in question and not all the departments which may exist 
in the enemy state; local and municipal bodies, for Instance, are not 
included, and articles destined for their use would not be contraband. 

War may be waged in such circumstances that destination for the 
use of a civil department can not be suspect, and consequently can not 
make goods contraband. For instance, there is a war in Europe, and the 


- colonies of the belligerent countries are not in fact affected by it. Food- 


stuffs or other articles in the list of conditional contraband destined for 


` the use of the civil government of a colony would not be held to be con- 


traband of war, because the considerations adduced above do not apply 
to their case; the resources of the civil government can not be drawn on 
for the needs of the war. Gold, silver, or paper money are exceptions, 
because a sum of money can easily be sent from one end of the world to 
the other.® 


Article 34 is thus interpreted: - 


Contraband articles will not usually be directly addressed to the 
military authorities or to the government departments of the enemy 
state. Their true destination will be more or less concealed, and the 
captor must prove it in order to justify their capture. But it has been 
thought reasonable to set up presumptions based on the nature of the 


Treaties, Conventions, etc., between the Unie States and other Powers, Vol. 3 


(Charles), pp. 300-301. 
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person to whom, or place from which, the articles are destined. It may 
be an enemy authority or a trader established in an enemy country 
who, as a matter of common knowledge, supplies the enemy government 
wich articles of the kind in questicn. It may be a fortified place belong- 
ing to the enemy or a place used as a base, whether oï operations or of 
supply, for the armed forces of tke enemy. 

This general presumption may not be applied to the merchant vessel 
herself on her way to a fortified. place, though she may in herself be 
conditional contraband, but only if her destination for the use of the 
armed forces or government departments of the enemy state is directly 
proved. 

In the absence of the above presumptions, the destination is presumed 
to be innocent. That is the ordinary law, according to which the captor 
must prove the illicit character of the goods which he claims to capture. 

Finally, all the presumptions t.us set up in the interest of the captor 
or against him may be rebutted The national tribunals, m the first 
place, and, in the second, the international court, will exercise their 
judgment. 50 


‘The comment on Article 35 is a3 follows: 


As has been said above, the do:trine cf continuous voyage is excluded 
for conditional contraband, which is only liable to capture when it is 
to be discharged in an enemy port. As soon as the goods are docu- 
mented for discharge in a neutral port they can no longer be contraband, 
and no examination will be made as to whether they are to be forwarded 
ta the enemy by sea or land from that neutral port. It is here that the 
case of absolute contraband is essentially different. 

The ship’s papers furnish complete proof as to the voyage on which 
the vessel is engaged and as to -he place where the cargo is to be dis- 
charged; but this would not be s> if the vessel were encountered clearly. 
out of the course which she should follow according to her papers, and 
unable to give adequate reasons to justify such deviation. 

This rule as to the proof furnished by the ship’s papers is intended to 
prevent claims frivolously raisel by a cruiser and giving rise to un- 
justifiable captures. It must nct be too literally mterpreted, for that 
would make all frauds easy. Th-s it does not hold good when the vessel 
is encountered at sea clearly out of the course which she ought to have 
followed, and unable to justify such deviation. The'ship’s papers are 
then in contradiction with the true facts and lose all value as evidence; 
the cruiser will be free to decide according to the merits of tke case. In 
the same way, a search of the vessel may reveal facts which irrefutably 
. prove that her destination or tte place where the goods are to be dis- ` 
charged is incorrectly entered in the ship’s papers. The commander of 


50 Treaties, Conventions, etc., between the United States and other Fowers, Vol. 3 ` 
( harles), p. 301. . : 
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the cruiser is then free to judge of the circumstances and capture the 
vessel or not according to his judgment. To resume, the ship’s papers 
are proof, unless facts show their evidence to be false. This qualification 
of the value of the ship’s papers as proof seems self-evident and unworthy 
of special mention. The aim has been not to appear to weaken the force 
of the general.rule, which forms a safeguard for neutral trade. 

It does not follow that because a single entry in the ship’s papers is 
shown to be false their evidence loses its value asa whole. The entries 
which can not be-proved false retain their value,®! 


It would appear, therefore, that articles of conditional contraband, 
as defined by Article 24, or as added to the list by subsequent notifica- 
tion, are not subject to confiscation if actually destined to a neutral 
port, and that they are only exposed to capture if destined for use in 
war and addressed to enemy authorities for such use, or to a contractor 
residing within the enemy country who notoriously deals in such arti- 
cles, so as to assimilate him for such purposes to a governmental au- 
thority of the enemy. i . . 

The British criterion for conditional contraband is its probable use 
by the armed forces of the enemy. Thus, in the case of the Jonge Mar- 
garetha, decided in 1799, Lord Stowell said: 


But the most important distinction is, whether the articles were in- 
tended for the ordinary use of life, or even for mercantile ships’ use; or 
whether they were going with a highly probable destination to military 
use: Of the matter of fact, on which the distinction is to be applied, - 
the nature and quality of the port to which the articles were going, is 
not an irrational test; if the port is a general commercial port, it shall 
be understood that the articles were going for civil use although occa- 
sionally a frigate or other ships of war, may be constructed in that port. 
On the contrary, if the great predominant character of a port be that of 
a port of naval military equipment, it shall be intended that the articles 
were going for military use, although merchant ships resort to the same 
place, and although it is possible that the articles might have been ap- 
plied to civil consumption; for it being impossible to ascertain the final 
application of an article ancipitis usus, it is not an injurious rule which 
deduces both ways the final use from the immediate destination; and 
the presumption of a hostile use, founded on its destination to a mili- 
tary port, is very much inflamed, if at the time when the articles were 
going, a considerable armament was notoriously preparing, to which a 
supply of those articles would be eminently useful.*? 


51 Treaties, Conventions, ete., Vol. 3 (Charles), pp. 301-302. 
521 ©. Robinson, pp. 194-195. 


eat 
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It is believed that food-stuffs for the ordinary, as distinguished from 
the naval or military, use of the B-itish Islands, may be imported with- 
out fear of capture if the various articles of contraband be adopted in 
the sense in which they were uncerstood by the Conference as inter- 
preted by the official report. Should Great Britain refuse the declara- - 
tion because of criticism of these articles, belligerents are restrained only 
by diplomatic protest or war—a Stuation which substitutes individual 
preference for collective wisdom, with ultimate decision by an inter- 
national court. : | m 

If, however, the meaning of any of these articles should appear doubt- 
ful to the British Government, there could be no objection to an ex- 
press statement at the time of ratiication that the government attaches 
to the article or articles in question the meaning assigned to them in 
the report, as recommended by the late Professor Westlake, whe says: 

‘There can, however, be no objection to a reservation in the sense of 
the Report being appended to ou- ratification, as we are told it is in- 
tended to do in the case of Article 34, to ensure that furnishing condi- 
tional contraband to the enemy shall not be interpreted as supplying 
the civil enemy population but only the enemy government. 

In its ratification of.the Convantion for the Pacific Settlement of 
International Disputes, the United States explained the sense in which 
it understood Article 53, which auchorizes a temporary tribunal, formed 
from the so-called Permanent Court.of Arbitration of The Hague, to 
draft the compromis upon the request of one of the-parties, when. diplo- 
macy has-failed to reach an agreement upon it, and so far the action of 
the United States in interpreting ~his clause in the instrument of ratifi- 
cation has neither been questioned nor criticized.*4 


53 Professor Westlake’s letter to the London Times, Feb. 25, 1911. 

5¢ “ Resolved further, as a part of this act of ratification, that the United States 
approves this-convention with the understanding that recourse to the permanent 
court for the settlement of diferences can be had only by agreement thereto through 
general or special treaties of arbitratior heretofore or hereafter concluded between 
the parties in dispute; and the United States now exercises the option contained in 
Article fifty-three of said convention, to exclude the formulation of the ‘compromis’ 
by the permanent court, and hereby exe-udes from the competence of the permanent 
court the power to frame the ‘compror-is’ required by general or special treaties of 
arbitration concluded or hereafter to be zoncluded by the United States, and further 
expressly declares that the “compromie’ required by any treaty of arbitration to - 
which the United States may be a party shall be settled only by agreement between 
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Having now considered the two elements which enter into the con- 
ception of contraband, namely, the nature of the goods and their des- 
tination, the question arises as to the method of enforcing the rights 
which belligerents are entitled to exercise to prevent neutral trade in 
contraband as determined by the Declaration. It should be said, how- 
ever, that a belligerent right does not involve or create a neutral duty, 
for the neutral nation is not bound to prevent the trade of its subjects or 
citizens in contraband which the belligerent’is entitled to intercept. - 
Neutral cornmerce is subject to.risk. It is not a crime, and as far as the 
neutral is concerned, it is legitimate; and contracts involving articles 
of contraband will be upheld and enforced in neutral courts. 

On this point Mr. Justice Story’s judgment in the case of the San- 
tissima Trinidad, decided in 1822, is usually cited. It is perhaps ad- 
visable, however, to quote a passage from a recent decision of the Su- 
preme Court of the United States, following and affirming this leadiig 
case. Thus, in the Northern Pacific Railway Co. v. the American Trad- 
ing Co., decided in 1904, the court upheld contracts for the sale and 

_ transportation of contraband in the following measured language: 


Even if the receivers of the railroad company contracted to forward 
the lead by the steamer sailmg from Tacoma, October 30, it is still in- 
sisted that the action of the deputy collector, at Tacoma, in refusing to 
grant a clearance to the steamship while the lead was on board, made 
the performance of the agreement not only impossible but unlawful, and 
for that reason the receivers were absolved from their agreement to for- 
ward by that vessel. The contract was not unlawful when made. It may 
be assumed that the lead was contraband of war, but that fact did not 

- render the contract of transportation illegal nor absolve the carrier from - 
fulfilling it. It is legal to export articles which are contraband of war, 
but the articles and the ship which carries them are subject to the risk 
of capture and forfeiture. The Santissima Trinidad and the St. Ander, 
7 Wheat. 283, 340. Neither any law of the United States nor any pro- ° 
vision of international Jaw was violated by the making of this contract, 
nor by an attempt to export the lead pursuant to its provisions. The 
case does not come within the principle of Brewster v. Kitchell, 1 Salk. 
198, where it was said that if one covenants to do a thing which is law- 
ful, ‘and an act of Parliament comes in and hinders him from doing It, 

the covenant is repealed. 


the contracting parties, unless such treaty shall expressly provide otherwise.” Res- 
olution of ratification by the U.S. Senate, April 2, 1908. (Treaties'and Conventions, 
Vol. 2, p. 2247.) 


326 THE AMERICAN JOURNA OF INTERNATIONAL LAW 


‘No act of Congress was passed subsequently to the making of the 
contract, which made it unlawful, and it was lawful when made. It is 
true that the sailing of the vessel -vithout a clearance would have been 
unlawful, and the deputy collectorrefused to grant that necessary docu- 
ment while the lead was on board the steamship. But that did not 
render unlawful the contract to transport. He had the power to refuse 
to grant the clearance, and he did -efuse unless the lead were taken off. 
In 30 doing he undoubtedly violated his duty. He was not justified in 
exacting any such condition for granting the clearance.® 


The neutral, therefore, is not tae agent of the belligerent in the matter 
of contraband; the belligerent ac-s for itself and in its own interest. 
The penalty for contraband is coademnation (Article 39), but only if 
taken in transitu upon the ‘high seas or within the territorial waters of 
the belligerent, and the vessel is sudject to capture throughout the whole 
of her voyage, even if she is to toach at a point of call before reaching 
the hostile destination (Article 87 but the successful completion of the 
voyage prevents condemnation ‘Article 38). It may be, however, that 
but a small part of the cargo is tontraband, and the question arises, 
should the vessel be condemned m such circumstances? The Conference 
answered this question in the negative, and wisely, in Article 40: 

A vessel carrying contraband may be condemned if the contraband, | 


reckoned either by value, weight, volume, or freight, forms more than 
half the cargo. 


In commenting upon this provisbn, the learned reporter says: 


The consequence is that in orce: to justify condemnation, it is enough 
that the contraband should form more than half the cargo by any one of 
the above standards. This may sem harsh; but, on the other hand, any 
other system would make fraudalent calculations easy, and, on the 
other hand, the condemnation cf ihe vessel may be said to be justified 
when the carriage of contraband ormed an important part of her ven- 
ture. 


In the instructions to the Briti h delegates attention is called to the 
difference of opinion heretofore exBting on this subject: : 

The views of the various Powezs as to the liability of the ship carry- 
ing the contraband cargo are na altogether in accord. The British 


principle, speaking generally, is shat, apart from any interest of the 
ship-owners in the contraband :argo, liability to condemnation de- 


55 195 U.S, -39, pp. 465-466. 
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~> pends on the existence of forcible resistance or false papers. The Con- 
-tinental Powers, however, generally import a condition that if the con- 
traband forms either in value or in bulk more than a given proportion of 
the entire cargo the ship will be liable for condemnation. It seems to 
His Majesty’s Government that there is much to be said for this view. 
It is certainly, on the whole, favourable to neutrals, assuming the pro- 
portion to be fixed to be sufficiently large.*® 


It is scarcely necessary to add that this article is a compromise, or, 
as the reporter says, “the solution is the mean between those proposed, 
which varied from one quarter to three quarters.” But the provision 
seems eminently reasonakle, if helligerents are to prevent trade ‘in con- 
traband, and there appears to be no doubt that it will commend itself 
in practice. 

Omitting from consideration Articles 41 and 42, which provide for the 
payment of costs and expenses Incurred by the captor when the vessel 
is released (Article 41) aad for the condemnation of that part of the 
cargo belonging to the owner of the vessel (Article 42),°7 we come to 
Article 43, which frees from confiscation both vessel and cargo, although 
permitting the condemnation of the cargo on payment of compensation, 
in the absence of knowledge of the outbreak of hostilities or of the dec- 
laration of contraband, that is to say; of the additions to absolute and 
conditional contraband in accordance with Articles 23 and 25. This 
article is not only commendable in itself, but is rendered necessary by 
the fact that the Second Hague Conference provided that war must be 
declared and notified, in order to tax neutrals with knowledge and the 
duties imposed by “its existence, and by the further fact that both dec- 
laration and notification are essential in blockade and contraband. The 
text shows that these provisions are conceived in the interest of neutral 
commerce. 


Parliamentary Papers, Miscellaneous No, 4 (1909), p. 24. French practice is 
thus stated in the memorandum submitted by the French Government: “Vessels 
and the innocent cargo are relzased unless the contraband composes three-fourths of 
the cargo in value, in which case the entire cargo and the vessels are confiscated.” 
Ibid., p. 29. . ; 

t7 “The statement of the King’s Advocate is in my opinion the law of nations upon 
this point.—To escape from the contagion of contraband: the innocent articles must 
be the property of a different owner.” Per Lord Stowell in the Staadt Emden, 1 C. 
Robinson, 26, pp. 80-31 (1798). 
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ARMCLE 43 


If a vessel is encountered at sa while uneware of the outbreak of 
hostilities or of the declaration of - ontraband which applies to her cargo, 
the contraband can not be conderaned except on payment of compensa- 
tion; the vessel herself and the remainder of the cargo are not liable to 
condemnation or to the costs ari expenses referred to in Article 41. 
The same rule applies if the mas-er, after becoming aware o: the out- 
break of hostilities, or of the declsration of contraband, has had no op- 
portunity of discharging the contraband. 

A vessel is deemed to be aware 2f the existence of a state of war, or of 
a declaration of contraband, if ste left a neużral port subsequently to 
the notification to the Power to wnich such port belongs of the outbreak 
of hostilities, or of the declaration of contraband, respectively, provided 
such notification was made in suziicient time. A vessel is also deemed 
. to be aware of the existence of a state of war if she left an enemy port 
after the outbreak of hostilities. 


-Article 44 is in a sense the conti-uation and the necessary complement 
of the previous article and requi‘es neither comment nor justification 
for present purposes, other than te say that tha legitimacy of the seizure 
which the captor has the right te make m certain circumstances cannot 
be determined by him, but must t= passed upon in a judicial proceeding. 


ARTICLE 44 


A vessel which has been stopp-d on the ground that she is carrying 
contraband, and which is not liakle to condemnation on account of the 
proportion of contraband on bos: d, may, when the circumstances per- 
mit, be allowed to continue her voyage if the master is willing to hand 
over the contraband to the bellige-ent warship. 

The delivery of the contraband must be entered by the captor on the 
log-book of the vessel stopped, ar. 4 the master must give the captor duly 
certified copies of all relevant pap=rs. 

The captor is at liberty to d stroy the contraband that has been 
handed over to him under these corditions. 


_ It is believed that the chapter “ealing with contraband is satisfactory, 
if it be taken and its provisions =pplied in the sense in which they are 
understood and interpreted in t= official report, for doubts and diffi- 
culties which might arise from ths examination of the text are met and 
overcome by the clear and precis- languagé of the report and the illus- 
trations which it contains. The explanation contained in the report con- 
cerning the radius within which vessels altgepune to break blockade 
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— are subject to capture harmonizes in fact, if not in theory, Continental 
and Anglo-American practice, because a careful examination of ad- 
‘judged cases shows that vessels attempting to enter or to escape from 
blockaded ports have invariably been captured within the sphere of 
hostilities, as defined by the Conference and stated in the report." The 
concession made by Great Britain and the United States, therefore, ap- 
pears to be rather one of theory than of fact. In the same way, an exam- 
-ination of adjudged cases of capture and confiscation, both of vessels and 
cargo, shows that the doctrine of continuous voyages, renounced in the 
case of conditional contraband, is likewise rather a concession of théory 
than of fact, and that ‘the permission to remove contraband, while per- 
mitting the vessel to continue its course, meets what are considered the 
legitimate rights of the belligerent without too great a disturbance of neu- 
tral trade and activity. Asin the case of blockade, so in contraband, the 
Declaration seems to be rather a reconciliation of divergent theories than 
a compromise of divergent practices, if substance be considered rather 
than form. . 
JAMES Brown Scorr. 
38 Professor Holland, perhaps the stoutest opponent of the Declaration, seems to 
coacede this in the following passage: 
“In defence of the change, it is alleged that of the cases on blockade to be found in 
the Reports, not one relates to a capture made otherwise than in the neighbourhood 
of the blockeding squadron. Even if this can be shown, it would not prove that no 


such captures had taken place, or that the mere existence of the rule had not checked 
blockade-running.’”’ (Proposed Changes in Naval Prize. Law, 1911, p. 11, footnote.) 


[To be concluded in the next number.] 


BOARD OF EDITORS OF THE AMERICAN JOURNAL 
OF INTERNATIONAL LAW | 


CHANDLER P. ANpERsor, New York, N. Y. 
CHARLES NOBLE GREGOEY, George Washington University. 
Amos S. Hersey, Indiana University. | 
CHARLES CHENEY Hyper, Northwestern University. 
GrorcE W. Kircawry, Solumbia University. 
Rosert Lansing, Washington, D. C. 
_Joun Bassetr Moors, Columbia University. 
GEoRGE G. Witson, Harvard University. 
THEODORE S. WoonsEy, Yale University. 


Editor in Chief 
JAMES Brown Scorr, Carnegie Indowment for International Peace, 
à Washinzton, D. C. 


Secretary of the Board and Business Manager 
Grorce A. Finom, 2 Jackson Place, Washington, D. C. 


EDITORIAL COMMENT 
_. MR. BRYAN AND THE THIED HAGUE PEACE CONFERENCE ` 


The motives which led the Czar of Russia to invite the Powers repre- ` 
sented at St. Petersburg to an incernational conference to consider the 
steps which could be taken to stop the increase of land and naval arma- 
ments, to reduce the expenditure which such armaments and their con- 
stant increase necessitate and to maintain peace between nations, lie 
hidden in the archives of the Russian Government, or are known only 
to the initiated who hitherto havs not felt justified in disclosing them. 
The results of that Conference, which appropriately met at The Hague 
on May 18, 1899, the birthday of :ts illustrious and august initiator, are, 
however, well known and justified the Czar, however exalted, high- - 
minded or Utopian his motives may have been. It did not, and in the 
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nature of things it could not, given conditions as they are not what they 
might be, secure an agreement of the Powers or of any of them to check 
the growth of armaments or to cut down military and naval budgets. It 
did, however, something- greater. It showed that the nations of the 
world might meet in conference in times of profound peace to discuss 
questions of peace and the means by which it might be restored if broken, 
and maintained if it existed; and it rendered perhaps even a greater serv- 
ice than this by showing that the development of a system of interna- 
tional law, fitted to meet the needs of the nations and to regulate their ` 
conduct upon principles of law and justice, was possible. 

As a matter of fact, but without going into details, it regulated the 
conduct of war which it could not abolish by a convention on the laws 
and customs of war on land. It adapted the Red Cross Convention, - 
more accurately termed the Geneva Convention, for the care of sick and 
wounded to maritime warfare. It devised a Convention for the Pacific 
Settlement of International Disputes, providing for temporary tribunals 
with an easy method of selecting their personnel from a permanent 
panel of judges, and it supplied a course of arbitral procedure, which it 
was hoped would be of great service to the nations and which in practice 
has rendered the services expected. In view of these circumstances it is 
unnecessary to discuss the question whether the Conference idea and 
the Conference of 1899 were justified. The first Russian delegate, who 
was also president of the First Conference, believed that another would 
be called in the succeeding year and stated his belief to Mr. Andrew D. 
White, chairman of the American delegation to the Conference. Years 
slipped by without a call. Russia became engaged in a war with Japan, 
` go that it could not properly take the initiative. In this state of affairs 
President Roosevelt, at the request of the Interparliamentary Union, 
which met at St. Louis in connection with the Exposition, sounded the 
Powers as to their willingness to participate in a Second Conference, in - 
a note bearing the honored signature of John Hay as Secretary of State, 
and dated October 21, 1904. The replies were favorable, and the Powers 
were so informed by Mr. Hay in a second note, dated December 16, 
1904. The termination of the Russo-Japanese War by the treaty of 
peace signed at Portsmouth on September 5, 1905, made it possible for 
the Czar and his advisers to turn their thoughts to peace. President 
Roosevelt generously relinquished his initiative, and Russia issued a 
call for a Second Conference. 

The First Conference was international in the sense that it deliberated 
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upon matters of international importance and in the fact that a good + 
many nations—twenty-six in all—-took part in its proceedings. It was 
not international in the sense tkat all nations recognizing and apply- 
- Ing international law in their foreign affairs ware invited to participate. 
The United States and Mexico “ere the only American nations taking 
part in it, although it is understeod that Brazil was invited also. An- 
other Secretary of State, the Hoa. Elihu Root, was unwilling that the 
nations should go into conference without an invitation addressed to the 
other republics of America and vithout their partiqpation. He there- 
fore took steps to secure, and did actually secure, an invitation to every. 
American state, with the result, mat forty-four nations answered to the 
roll-call at the opening of the Second Conference at The Hadie on - 
June 15, 1907. It is not necessary to enumerate the conventions and 
declarations negotiated or agreed upon by it, as they are common knowl- 
edge and have already entered inio the practice of nations. The results 
of the First Conference were b=efly chronicled in order to justify its 
call, and a statement of the actual results of the Second Conference would 
serve only to justify the intuitioa or foresight of its generous initiator. 
It may be said, however, that it unanimously adopted the principle of 
compulsory arbitration; that it greed upon an International Court of 
Prize, which has unfortunately not yet been established; and that it 
drafted a Convention for a Permenent International Court, the so-called. 
Court of Arbitral Justice, to be composed of permanent judges, for the 
trial and judicial determination of controversies between nations with 
the same ease and certainty as disputes between individuals. This 
latter court has not been calle= into being owing to the difficulty of 
hitting upon a method of appoinzing the judges, generally acceptable to 
the Powers represented at the Conference, but the Conference recom- 
mended that the court be estabished through diplomatic channels. 

We are not required, howeve~, to commend either the First or the 
Second Conference, as the latter body declared itself squarely in favor 
of a Third Conference, to be hel? approximately in the year 1915, as ap- 
pears from the text of this impoztant action, which is quoted in full: 


Finally, the conference recommends to the Powers the assembly of a Third Peace 
Conference, which might be held wiz2in a period corresponding to that which has 
elapsed since the preceding conference, at a date to be fixed by common agreement 
between the Powers, and it calls ther attention to the necessity of preparing the 
- programme of this Third Conference a sufficient time in advance to ensure its de- 
liberations being conducted with the necessary authority and expedition. 
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i In order to attain this object the conference considers that it would be very desir- 
able. that, some two years befcre the probable date of the meeting, a preparatory 
committee should be charged by the governments with the task of collecting the 
various proposals tð be submigied to the conference, of ascertaining what subjects 
are ripe for embodiment in an international regulation, and of preparing a programme, 
which the governments should decide upon in sufficient time to enable it to be care- 
fully examined by the countries interested. This committee should further be in- 
trusted with the task of proposing a system of organization and procedure for the 
conference itself. l 


What is everybotfy’s business is proverbially nobody’s business, and 
the year 1913 has been allowed to slip by without the appointment of a 
preparitory committee, which should have been appointed if the Con- 
ference was to meet two years later. A second President of the United 
States, the Hon. Woodrow Wilson, has taken the initiative,.and his 
Secretary of State, the Hon. William Jennings Bryan, issued on Jan- 
uary 31, 1914, a circular letter to the diplomatic agents of the United 
States accredited to the governments participating m the Second Con- 
ference, In order to secure an agreement for the meeting of the Third 
Conference in accordance with the recommendation of the Second, in 
the course of the year 1918, and suggesting that the preparatory com- 
mittee referred to should be composed of the Administrative Council of 
the Permanent Court of Arbitration at The Hague, from which a sub- 
committee of its members might be formed, in order to prepare the details 
of the Conference, to report to the full committee, which in turn would 
communicate directly with the home governments, thus obviating the 

difficulties of appointing a preparatory committee of a small number of 
Powers and the delays which would be necessarily incurred. It is not 
known what action has been taken upon this note, but the President and 
the Secretary of State are tc be congratulated upon the stand they have 
taken, reasonable in itself and in accord with sound precedent. It would 

be interesting, but it would be futile in this part of the Journal, to enu- 
merate the subjects which might properly form the program or to consider 
the organization and procedure of the Conference to be devised by the 
preparatory committee. It is sufficient for present purposes to show that 
the Secretary of State has followed in the footsteps of an illustrious 
predecessor by setting in motion the machinery which called into being - 
the Second and which is calculated to bring about the meeting of the 
Third Conference. Initiative is the great factor in such matters and the 
-initiative has been taken, and in view of the importance of the step and 
- of the immense services which a Third Conference could render by the 
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` yesults of its predecessors, Mr. Bryan’s note is printed in full as an ap- 
pendix to the present comment. 

It should be said, in conclusion, zhat in addition to a general unwilling- 
ness of some of the great Powers zo meet in conference with what they 
are pleased to consider their infe iors, and to discuss in their presence 
matters of international concern which have heretofore been determined 
behind closed doors by a small number of self-appointed legislators and 
imposed upon the world at large, there appears to be a reason why the 
Conference should not meet at t= time appointed, which has been ad- 
“vanced in certain quarters; namey, the failure of some of the Powers— 
notably Great Britam—to ratify he actions of the Second Conference. 
The Prize Court Convention pre-vided in its seventh article that the 
proposed court should, in defaul of generally recognized principles of 
international law, decide the cases submitted to it “in accordance with 
the general principles of justice and equity.” Great Britain was unwill- 
ing to invest judges with what misht be considered legislative functions, 
and a conference of ten maritime Powers, called the International Naval 
Conference, met at London upor the invitation of Great Britain, from 
‘December 4, 1908, to February 26, 1909. Its deliberations took the 
form of a Declaration, which it vas hoped would supply the law to be 
administered by the court unde Article 7 and which the Powers not 
invited to the Conference would sadly accept. But Great Britain itself 
has not ratified the Declaration, although it signed it, and the bill in- 
troduced into Parliament modify-ng prize court procedure in accordance 
with the Prize Court Convention and the Declaration of London was 
thrown out by the Lords on Deember 12, 1911. Certain Powers, it is’ 
understood, object to the meetirg of a Third Conference before Great 
Britain shall have ratified the Declaration of London and the Prize 
Court shall be established. It is of course essential that the agreements 
of the Conferences shall be ratified and put into effect, but the lesson to 
‘be drawn from the failure to establish the Prize Court is rather that pro- 
visions should not be incorporaced in international agreements which 
are incapable of ratification than that a subsequent Conference should 
not meet until they had been ratfied. There is indeed merit in the con- 
tention, but it is believed that i is more specious than real. The busi- 
ness of the world should not be Hocked because of one Power's failure to 
ratify a convention or two, and tae gcod of the international body politic 
should not be subordinated to zhe ratification of a single convention, 
which, however important in it- elf, was not essential to the success of 
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the Second Conference and is not in fact necessary as a preliminary to 
. the meeting of the Third. 


DEPARTMENT OF STATE 
WASHINGTON, January 31, 1914. 


To ras DIPLOMATIC OFFICERS OF THE UNITED STATES ACCREDITED TO THE GOVERN- 
MENTS WHICH TOOK PART IN THE SECOND INTERNATIONAL PRACE CoNFERENCB 
at THe HAGUE 


Gentlemen: i . 
By the Final Act of the Second Peace Conference at The Hague in 1907 it was 
recommended to. the Powers that a Third Peace Conference should be held within a 
period corresponding to that which had elapsed since the preceding Conference, at a 
date to be fixed by common agreement between the Powers, and attention was called 
to the necessity of preparing a program of the Third Conference a sufficient time in 
- advance to ensure the conduct of the deliberations of the Conference with the neces- 

sary authority and expedition. 

In order to attain this object it was by the Final Act further declared to be very 
desirable that, some two years before the probable date of the meeting, a preparatory 
committee should be charged by the Governments with the task of collecting the 
various proposals which might be brought forward for submission to the Conference, 
of ascertaining what subjects were ripe for embodiment in an international regula- 
tion, and of preparing a program for the Conference. It was also proposed that this 
committee should be entrusted with the task of formulating for the Conference a 
system of organization and procedure. 

On June 10, 1912, the President of the United States appointed an advisory com- 
mittee to this Government to consider proposals for a program for the next Con- 
ference. This committee has submitted an elaborate preliminary report. The nec- 
essary steps have not, however, been taken by the governments concerned for the 
appcintment of the international preparatory committee-contemplated by the Final 
Act of the last Conference. It having been in effect recommended to the Powers by 
the last Conference that the Third Conference should be held within a period of 
eight. years, which would make the meeting fall in the year 1915, a space of a year 
and a half still remains within which the preparation of the program may be accom- 
plished. This is a period much longer than that which was found to be sufficient for . 
the preparation of the programs of the First and Second Conferences. 

With a view to facilitate the consideration and preparation of the program of the 
next Conference, the President desires you immediately to propose to the govern- 
ments to which you are respectively accredited that the duties of the international 
preparatory, committee shall be committed to the Administrative Council of the 
Permanent Court of Arbitration at The Hague, this Council being composed of the 
Netherlands Minister of Foreign Affairs and the diplomatic representatives of the 
Contracting Powers accredited to The Hague. To this Council the task of prepara- 
tion for the Conference may readily and appropriately be committed. The place at 
which the Council sits Jeaves nothing to be desired from the point of view of con- 
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venience, while the entrusting of the work to a competent body already in existence 
would résult in an appreciable saving both in time afid in expense. If the membership 
of the Council were found to be too large for the efficient carrying on of the work in 
detail, this difficulty could at once be solved by the appointment of subcommittees 
to deal with particular subjects. 
I am, Gentlemen, 
Your obedient servant, 
WILLIAM JENNINGS BRYAN. 


THE APPOINTMENT OF MR. ROEERT LANSING OF NEW YORK AS COUNSELOR 
OF THE DEPARTMENT ' OF STATE 


On March 27, 1914, Mr..Robert Lansing was confirmed as Counselor 
of the Department of State and took the oath of office on the first day 
of April. The position to which Mr. Lansing was appointed, it is under- 
stood upon the personal recommendation of Secretary Bryan, is in itself 
of the greatest importance not only because he is second in authority to 
the Secretary, but is Acting Secretary of State during his absence, and 
in view of the delicate and intricate problems of international law con- 
fronting the Department, upon whose successful determination the honor 
and prestige of the United States depend, the position assumes a dignity 
. and importance, which it is difficult to: overestimate. It is no doubt a 
consolation to the authorities, a3 it is a source of pride to the American 
Society of International Law, of which he was a founder, and to its 
Journal, of which he is an editor, that Mr. Lansing has been chosen, and 
that he has consented to accept the position of Counselor:of the Depart- 
ment of State. 

His training for the post has more than prepared him for the perform- 
ance of its duties, as is evidenced by a summary statement of his career. 
He was born at Watertown in the State of New York on October 17, 
1864, the son of an eminent lawyer and descendant of a family closely 
identified with the history of New York. He graduated from Amherst 
College in 1886, and three years later began the practice of law at Water- 
‘town and has since continued in private practice except when retained by 
his own and foreign governments in important cases, the list of which is 
large and imposing. In 1892 hé was appointed associate counsel for 
the United States in the Fur Seal Arbitration and attended the sessions 
of the international tribunal held in Paris in 1898. In 1894-5 he was 
counsel for the Mexican and Chinese Legations at Washington. In 1895 
he was appointed by Mr. Richard Olney, then Secretary of State, coun- 
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sel for the government before the Bering Sea Claims Commission and as 
such attended the Commission as representative of this government at 
its sessions held in Victoria, British Columbia, in 1896-7, and at Montreal 
and Halifax in the latter year. He was counsel for private parties before 
‘the Canadian Jomt High Commission in 1898-9 and counselor for the 
Mexican and Chinese Legations at Washington in 1900-1. He was 
. solicitor and counsel for the government befor: the Alaskan Boundary 
Tribunal in 1903 and attended the sessions of the tribunal at London in 
his official capacity. He was counsel for private parties in the Ven- 
ezuelan asphalt disputes in 1905; counsel for the United States in the 
Atlantic Fisheries Arbitration at The Hague in 1908, and as such counsel 
attended the sessions of the Hague Tribunal which decided this long- 
standing and important dispute in 1910. He was technical delegate of 
` the government in the Fur Seal Conference at Washington in 1911, and 
special counsel for the Department of State on various pending diplo- 
matic questions and for the negotiation with Great Britain of the claims 
to be arbitrated under the special agreement of 1910; in 1911 counsel 
for the United States befcre the American and British Claims Arbitra- 
tion, and from 1918 to the date of his appointment as Counselor, he was 
agent of the United States before this Commission. 

Such in brief is the experience which he has had in the practice of 
international law. His interest, however, in his favorite subject has 
. been theoretical as well as practical, for he was one of the founders of 
the American Society of International Law in 1906 and has been since 
its foundation a member of its executive committee. He was intimately 
associated with the establishment of the American Journal of Interna- 
tional Law in 1907, from which date he has been an editor of the Journal, 
and he has from time to time, as his professional engagements would 
permit, contributed to it articles, editorial comments and book reviews. 
In addition to this, he is author of a text book on civil government, en- 
titled Government, tis Origin, Growth and Form in the United States (1902), 
and also of numerous articles and addresses on diplomatic questions 
and subjects pertaining to international law and arbitration. 

Mr. Lansing has represented the United States, it is believed, in more 
international arbitrations than any living American, and he has had a 


longer and broader experience in international arbitration and has ap- 


peared more frequently before arbitral tribunals than any living lawyer. 
It is an interesting fact, and not without significance, that, although a 
consistent Democrat, Mr. Lansing has been repeatedly appointed to 
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represent his country by Republ.can administrations, a statement more 
eloquent than labored comment upon his abilities and attainments. It 
should be said, in conclusion, tha~ Mr. Lansing, in addition to the sterling 
qualities which have justified amd indeed dictated his selection for his - 
present post, possesses the grac2 and charm of manner so essential in 
ciplomatic intercourse, and that in fact as well as in theory he is a high- 
minded and Christian gentleman. 


{ DZITRATION OF CLAIMS RELATING TO RELIGIOUS PROPERTIES BETWEEN 
FRANCE, GREAT BRITAIN, SPAIN, AND PORTUGAL 


On July 31, 1913, a special azreement—technically called in French 
& compromis—was signed by representatives of France, Great Britain, 
Spain and Portugal for the sukmission to the arbitration of a special 
tribunal, to be constituted and +o sit at The Hague, of “claims relating 
to the properties of the French, British and Spanish nationals, expro- 
priated by the Government of {he Portuguese Republic after the proc- 
lamation of the Republie.” It is important to note in this connection ` 
certain details of the procedure to be followed by the tribunal and to 
state its membership. 

A tribunal of five with elaborste oral arguments before it by agents or 
counsel, as provided by the Convention for the Pacific Settlement of 
International Disputes of 1899 has been found in practice to be less 
satisfactory than a smaller tribunal with summary procedure. At the 
Second Hague Conference the French delegation proposed an addition 
to the convention, providing for a tribunal of three with little or no oral 
argument. It was believed thet this tribunal would be more satisfactory 
in small technical questions, srd that the proceedings before it should 
Le written, in the sense that tha contentions of plaintiff and defendant, 
to use a technical term of muricipal Jaw, should -be prepared, printed, 
and submitted to the arbitrators in session at The Hague, who should 
base their judgment primarily upon these documents, although agents 
. or counsel of the contending pa-ties should be present and give explana- 
- tions upon any point or points suggested by the tribunal. This system 
of summary procedure was embodied in Chapter IV of the Convention 
of 1907, the five articles of whizh read as follows: 


ARTICLE 86 


With a view to facilitating the working of the system of arbitration in disputes 


admitting of a summary procedure, tae contracting Powers adopt the following rules, 
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which shall be observed in the absence of other arrangements and subject to the 
reservation that the provisions of Chapter. III apply so far as may be. 


ARTICLE 87 


Each of the parties in dispute appoints an arbitrator. The two arbitrators thus 
selected choose an umpire. If they do not agree on this point, each of them proposes 
two candidates taken from th2 general list of the members of the Permanent Court 
exclusive of the members appointed by either of the parties and not being nationals 
of either of them; which of the candidates thus proposed shall be the umpire is 
determined by lot. 

ARTICLE 88 

In the absence of any previous agreement the tribunal, as soon as it is formed, 

settles the time within which the two parties must submit their respective cases to it. 


ARTICLE 89 


_ Hach party is represented before the tribunal by an agent, who serves as inter- 
mediary between the tribunal and the government who appointed him. 


ARTICLE 90 


The proceedings are conducted exclusively in writing. -Each party, however, is . 
entitled to ask that witnesses and experts should be called. The tribunal has, for ifs 
part, the right to demand oral explanations from the agents of the two parties, as 
well as from the experts and witnesses whose appearance in court it may consider 
useful. 


It will be observed that the procedure laid down in the above articles 
may be varied by agreement of the parties, and this is what has happened 
in the present case, although the arbitration is to be conducted in general 
accord with -Chapter IV cf the Convention of 1907. 

It was foreseen that the decision of the cases might require oral ex- 
planations for their good understanding, and that the claims of the dif- 
ferent governments might require or Justify the appointment of agents 
to represent them. before the tribunal. Hence Article 8 authorizes 
Portugal to appoint one or three agents to represent it, with the right of 
each plainiiff to appoint = separate agent or to agree upon one and the 
same agent, if they desire. It was further provided that the agents may 
be assisted by counsel. The extent to which additional information may 
be required is, by Article 5, vested in the discretion of the tribunal, which 
may, ‘‘if it shall deem it necessary, ask either of the agents to furnish it 
with oral or written explanations, to which the agent of the opposite 
party shall have the right to reply,” and the fact that counsel may be 
appointed by each country to assist the agents leads to the conclusion 
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that something very much like oral argument may be permitsed. The 
written documents are, according to the terms of the same article, a 
case (mémoire) by the claimant government, to be presented within four 
months of the date of the agreerment, and a counter-case of Portugal 
to be presented within six months from the filing of the case. The claim- 
ant government may present a written: rejoinder at least three weeks 
before the first meeting of the tnbunal, and Portugal reserves the right 
for “such period of three weeks, end up to the date of the aforesaid meet- 
ing, to answer by a counter-reply.”’ As is usual in such cases, the time 
agreed upon has been extended, so that the tribunal will not meet at the 
date originally fixed. The.tribunzl is to meet upon the call of its presi- 
dent, each case is to be examinec successively and in the alphabetical — 
order of the parties at interest, end each claim shall be the subject of a 
separate award (Article 4), to be rendered “within fifteen days following 
the taking of the claim under deliberation” (Article 10). French is the — 
language to be used, and papers and documents in any other language 
are not to be produced except by authorization or special permission 
accorded by the tribunal, unless accompanied by a French translation 
duly certified (Article 7). The tribunal is to examine and to decide the 
- claims “in accordance with the conventional rights applicable thereto, 

-or, that failing, according to tke general provisions and principles of 
law and equity” (Article 3), and is is declared competent “to determine 
the condition under which its awards shall be executed,” (Article 9). 

The agreement contains a provision unusual in such documents, as it 

states the honorarium which the members are to receive for the:r services 
at The Hague, as well as in the preparation of the case, and provides a 
fund from which the expenses shall be paid. Article 11 dealing with this 
matter is as follows: 


The honorarium of the members of the tribunal shall be fixed at the rate of 1,200 
francs per week, traveling and resider.t expenses included; it being understood that - 
four weeks shall be allowed in view of the necessary study of the case and counter- 
case before the meeting of the tribunal. The nonorarlum pertaining tc these four 
weeks shall be paid to the arbitrators zhe day of the first meeting of the tribunal. 

Each of the parties shall pay over to the Bureau of the Permanent Court of Arbi- 
tration at The Hague, at the time of presenting his case and by way of provisional 
deposit, the. sum of 3,000 florins (Dutzk). 


Notwithstanding its unusual nature, the article is believed to be a 
wise departure from the practice of nations in such matters, as it enables 
the arbitrator, before his acceptance, to know the exact remuneration 
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which he is to receive, anc. places at his disposal the honorarium forthe 
four weeks which he is presumed to spend in the preparation of the case 
before he proceeds to pass upon it as a judge of the tribunal at The 
Hague. — 

The litigating nations did not need to resort to Article 87 of the Hague 
Convention for the appointment of the judges, as they agreed in advance 
upon the members of the tribunal, all of whom are strangers to the con- 
troversy. Its members are Jonkheer Savornin Lohman of Holland and 
Mr. Lardy of Switzerland, both tried and experienced arbitrators, and 
it is a very great satisfaction to the people of the United States and 
especially to the American Society of International Law to note that its 
honored president, Mr. Elihu Root, has been chosen by the nations in 
controversy as president cf the tribunal. The text of the compromis is. 
printed in the Supplement, p. 165. 


ARBITRATION AND PEACE TREATIES 


In an editorial comment in this Journal for October last a comparison 
was made of the form of treaties, a series of which are being negotiated 
by Mr. Bryan and which have come to be commonly known as the Bryan 
peace treaties, with the unratified arbitration treaties of 1911 and the 
‘series of general arbitration treaties negotiated by Secretary Root in 
1908. 

Since that time, the effcrts of Secretary Bryan to negotiate this form 
of treaties have been attended with considerable suecess. At the date 
of the present writing, no less than thirty-four governments have ac- 
cepted it in principle, namely, Italy,.Great Britain, France, Brazil, 
Sweden, Norway, Russia, Peru, Austria, Netherlands, Bolivia, Germany, 
Argentina, China, Dominican Republic, Guatemala, Haiti, Spain, Por- 
tugal, Belgium, Denmark. Chile, Cuba, Costa Rica, Salvador, Switzer- 
land, Paraguay, Panama, Honduras, Nicaragua, Japan, Persia, Ecuador 
and Venezuela. Of the governments which have accepted the form of 
treaty in principle, fourteen have already attached their signatures to 
treaties, as follows: Salvador, August 7, 1913; Guatemala, September 20, 
1913; Panama, September 20, 1913; Honduras, November 3, 1913; 
Nicaragua, December 17, 1918; Netherlands, December 18, 1913; 
Bolivia, January 22, 1914; Portugal, February 4, 1914; Persia, Feb- 
ruary 4, 1914; Costa Rica, February 18, 1914; Switzerland, February 15, 
1914: Dominican Republic, February 17, 1914; Venezuela, March 21, 
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1914; and Denmark, April 17, 191+. The texts of all these treaties have 
not yet been published, but it is sssumed that they follow the text of the 
treaty. with-Salvador which was published last summer and which ap- 
pears in the October 1913 number of the Journal at pages 824-825. 

As was explained in the editoriel referred to, the new treaties are not 
intended as substitutes for the general arbitration treaties negotiated 
by Secretary Root, as was the case with the Knox treaties of 1911, but 
are intended to accompany and somplement them. Secretary Bryan 
has- accordingly negotiated renewals of the general arbitration treaties | 
of 1908 which terminated at the expiration of five years. The renewals 
negotiated to date are as follows: With France, February 13, 1913, ex-` 
tending the treaty of February 10, 1908, which expired February 27, 
1913; with Spain, May 29, 1913, extending the treaty of April 20, 1908, 
which expired June 2, 1918; with Great Britain, May 31, 1913, extending . 
the treaty of April 4, 1908, which expired June 4, 1918; with Norway, 
June 16, 1913, extending the tr2aty of April 4, 1908, which expired 
June 24, 1913; with Sweden, Jume 28, 1913, extending the treaty of 
May 2, 1908, which expired August 18, 1913; with Japan, June 28, 1913, 
extending the treaty of May 5, 1908, which expired August 24, 1913; 
with Portugal, June 28, 1913, extending the treaty of April 6, 1908, which | 
expired November 14, 1913; wito Switzerland, November 3, 1913, ex- 
tending the treaty of February 29, 1908, which expired December 23, 
1913; with Italy, May 28, 1913, extending the treaty of March 28, 1908, 
which expired January 22, 1914; with Costa Rica, March 16, 1914, ex- 
tending the treaty of January 18, 1909, which expires July 20, 1914; with 
Paraguay, March 2, 1914, extend-ng the treaty of March 13, 1909, which 
expires October 2, 1914. | 

The renewals uniformly cover another period of five years. 

The treaty negotiated with the Dominican Republic on February 17, 
1914, contains not only the prov sions of the Bryan treaties, but also of 
the provisions of general arbitrat.on treaties of 1908, Secretary Root not 
having negotiated a general arbitration treaty with the Dominican 
Republic. 

The United States Senate has consented to the ratification of the re- 
newal of the general arbitration treaties, and ratifications have already 
been exchanged with France, Spain, Great. Britain, Norway, Sweden 
and Italy. l 

Secretary Bryan had not at tae date of this writing submitted to the - 
Senate for ratification any of the treaties negotiated by him but, as said 
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in the former editorial referred to, it is understood that. the Senate 
Committee on Foreign Relations approved the draft of these treaties. 
` and it is not expected, therefore, that any objection will be raised by 
the Senate to their ratification. 

The renewal of the general arbitration treaties and the success at- 
tending the negotiation of the Bryan peace treaties will go far toward 
restoring the United States to the position of leadership in the cause 
of international arbitration and peace which it occupied prior to the 
unfavorable action of the Senate upon the arbitration treaties of 1911. 


aan ae 
IN MEMORIAM 


The year 1913 has been one full of regret and of sorrow to workers in 
the field of international law, public and private, for they have lost col- 
leagues and friends in international law properly so called and in the con- 
flict of laws, in the deaths of John Westlake, T. M. C. Asser, Ludwig von 
Bar, Frederick Meili, and Emanuel von Ullmann. An appreciation of 
Professor Westlake has already appeared in the Journal. The present 
comment chronicles, briefly and inadequately, the careers and services 
of Messrs. Asser, von Ullmann, von Bar, and Meili. 


T. M. C. Asser 


Mr. T. M. C. Asser, an honorary member of the Institute of Interna- 
tional Law, of which he was one of the founders, was born in Holland on 
April 28, 1838. A lawyer by training, a professor for years at the Uni- 
versity of Amsterdam and Councilor of State of his native country, he - 
was the author of an admirable treatise on international private law, 
‘written in Dutch and translated into French by his friend, Alphonse 
Rivier, as well as of various contributions to international law, public 
and private. He initiated the Hague Conferences on International 
Private Law, which have rendered such services to the conflict of laws, 
and was the delegate of his country to the First and Second Hague 
Peace Conferences, in each of which he rendered distinguished and de- 
_ voted service. Lastly, tut not least, he took in hand the establishment 
of an Academy of International Law to be installed in the Peace Palace 
at The Hague, and it is a matter of profound regret to his many friends 
and admirers that he did not live to see its foundation, a hope which he 
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expressed on more than one occasion by word of mouth and in writing 
to the author of this brief note. As the time of his death, on duly 29, 
1913, he was the choice of the Institute of International Law for honorary 
president to succeed Professor Westlake, his lifelong friend and col- 
league in creating the Revue de drot international et de législation com- 
perée—the first journal of internaticnal law—and the Institute cf Inter- 
national Law, organized in 1873. 

Mr. Asser was also well known as an arbiter of international disputes, 
-and as a member of the Permanen> Court of Arbitration he took part 
in the decision cf the first case, the Pius Fund Dispute between the 
United States and Mexico, submitted to and decided by a special tribunal 
of the Permanent Court, which he had as delegate to the First Hague _ 
Conference helped to create. Mr Asser was an admirable linguist, 
speaking German with ease and grace, French with the accent, fluency | 
and precision of a native, and Englsh with little or no trace of a foreign 
accent. Leaving out of consideration the value of his contributions to 
international law, public and privat2, he created or was associated in the 
creation of agencies both calculated to develop and to popularize his’ 
favorite studies. The Revue de drat international et de législation com- 
parée, of which he was one of the 7ounders, supplied both branches of 
international law with an organ for iheir scientific treatment and exposi- 
tion. As initiator of the Conféreaces on Private International Law, 
which have been held from time tc time at The Hague, he created an 
instrument for its development and_codification. As one of the founders 
of the Institute of International Law he called into being an instrument 
for the scientific development of both branches of the subject, and by 
his activity in the establishment o: the Academy of International Law 
at The Hague, he provided an inst tution for their scientific exposition. 
It is not given to many men to taze part in such important creations, 
and the evidences of his constructive imagination and his well directed 
zeal will long survive him and mak his name one to conjure with in the 
international world. 


EMANUEL ON ULLMANN 


Emanuel von Ullmann, professo: of international law at the Univer- 
sity of Munich, was born in Pertowitz, Bohemia, on February 28, 1841, 
and died at Vienna on April 14, 1£13. For many years his interest lay 
in constitutional and in criminal lew rather than in the law of nations, 
and it was only from 1889, whem he succeeded von Holtzendorff at 
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Munich, that he turned his chief attention to international law, in which 
subject he became a specialist and a recognized authority. It was nat- 
ural that a man born in Austria or in an Austrian possession, and still a 
young man when the compromise was reached with Hungary, should 
have devoted himself primarily to constitutional law, for the situation 
of the dual monarchy opened up many and inviting questions of theory 
as well as practice. The training thus had in constitutional law was 
later to be of great servic2 to him in international law. At the same time 
he devoted much thought and attention to criminal law and before he 
became an internationalist his reputation was that of an authority on 
_ criminal law, end he has to his credit not only a treatise on Austrian 
criminal procedure (1874-1879, second edition 1882) but also a treatise 
on German criminal prozedure published in 1893, but four years after 
his transfer from Vienna, where he was professor, to the University of 
Munich. It is, however, as a teacher and writer on international law 
that he was chiefly known in his later years. It was to be expected that 
von Holtzendorfi’s successor would feel obliged to lecture on interna- 
tional law, and von Ullmann not only complied with the obligation but 
welcomed it. . His interest in the subject was of long standing, for early 
in his academic career he had lectured on. international law at Innspruck. 
- He devoted five hours a week to international law in each semester, and 
often gave additional leczures in the university on various phases of the 
law of nations. In 1898 he made his formal appearance as a writer on 
international law considered as a system by the publication of his 
“Völkerrecht” as a part of the Handbuch des öffentlichen Rechts der 
Gegenwart. This work geve him an assured position among internation- 
alists, although it was fer from easy reading. A second edition, thor- 
oughly revised and in part rewritten so as to become practically a new 
work, appeared in 1909. The second edition is especially remarkable 
for its warm appreciation of the Hague Conferences at a time when they 
were looked upon in Germany as somewhat Utopian and their vast im- 
portance in the development of international law overlooked, and it is 
understood that he contemplated and had in preparation a third edition 
of this work. 

Without neglecting any part of the international field, von Ullmann 
` was especially interested in neutrality, particularly that part of the sub- 
ject dealing with maritime warfare, as shown by his rector’s address 
entitled Der deutsche Seehandel und das Seekriegs- und Neutralitatsrecht 
(1900), and his recent mcnograph entitled Die Fortbildung des Seekriegs< 
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rechts durch die Londoner Deklarat‘on vom 26. Februar 1909.1 It has 
been stated that he believed in the Hague Conferences when such belief 
was neither general nor popular, and he confessed his faith in a mono~ 
graph, Die. Haagerkonferenz von. 1899 und die Weiterbildung des Völker- 
rechts.? More recently he allowed himsel? to be drawn from tre study. 
and the university to take part in the Verband fiir internationalen Ver- 
standigung, of which he was a founder and the first president. 

Professor von Ullmann became am associate of the Institute of Interna- 
tional Law in 1898 and a member ia 1904, and, although he attended its 
sessions and took great interest in its proceedings, as is evident by the 
use of them which he made in his treatise on international law, he was 
nevertheless what might be called a silent member. Gentle and digni- 
fied in bearing, sympathetic and co.rteous in intercourse, deeply learned 
in his chosen profession, he has passed away regretted alike by his friends. 
and co-workers in international law. : 


Lupwig von BAR 


Professor von Bar, born in Hanover in 1336, began his academic career 
at the University of Gottingen in 1863, end after professorshins at the 
University of Rostock (1866) and Breslau (1868) ‘returned (1879) to 
Gottingen, from which university he recaived the doctor’s degree and 
with which he was connected at the time of his death, on August 20, 
1913, while returning from the session of the Institute of International 
Law at Oxford. Essentially a pro“essor, ne nevertheless took an active 
part in politics, was a member of the Reishstag from 1890 to 1893, and 
was both then and thereafter an advanced liberal. A member of the 
Institute of International Law from its foundation, he was president of 
it in 1891 and took during his long membership an exceedingly active. 
and important part in its proceedings. He was also a member of the 
Permanent Court of Arbitration oi The Hague. 

Thoroughly versed in internaticnal law, or, as it is sometimes called, 
especially on the continent, public international law, it was as a writer 
on international private law that he is chiefly known. His Das interna- 
tionale Privat- und Strafrecht appeared in 1862 and was translated into 
English in 1883 by G. R. Gillesp.e, under the title Internaticnal Law, 
Private and Criminal. His second great work, Theorie und Praxis des 


1 Jahrbuch des offentlichen Rechts, V3), 4 (1910), pp. 1-55. 
2 Ibid., Vol. 1 (1907), pp. 82-136. 
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enternationalen'Privatsrechts (2 volumes, 1889), the result of more than 
twenty years’ thought and reflection, likewise dealt with international 
law and was translated into English by Mr. Gillespie under the title of 
The Theory and Practice of Private International Law. From the date 
of their publication until the present day these works have been looked 
upon as authorities both at home and abroad. Essentially practical, 
he was nevertheless deeply versed in theory. He did not accept theory, 
- however, and find support for it in practice. He analyzed both and 
vested them in the light of history. He was thus at one and the same time 
historian, philosopher, and jurist within his chosen field. . 

Those who have not had the pleasure of knowing Professor von Bar’ 
cannot gather from his large and weighty volumes the charm of manner, 
the felicity of expression, the keenness and subtle sense of humor, which 
made association with him a constant joy and an abiding memory. His 
very peculiarities were attractive, of which one may perhaps be men- 
tioned for which he had good precedent, if precedent were needed. It is 
said of the philosopher Xant that he was accustomed to single out a. 
student and lecture to him, and that one young man who enjoyed the 
distinction felt it necessary to make some changes in his dress and per- 
sonal appearance. These distressed the philosopher, who appeared ill 
at ease at his next lecture. He sent for the young man and asked him if. 
he would not be good enough to allow in future as in the past a button 
on his coat to hang loosely from the garment, as he had been accustomed 
to fix his eye on this when lecturing. Ifthe loss of a button disturbed the 
philosopher of Königsberz, the loss of his lead pencil would have ruined 
tke jurist of Gottingen as a public speaker, because instead of eyeing his 
audience or indeed of speaking to it, Professor von Bar apparently de- 
voted his attention to a lead pencil, like himself diminutive, which he 
held at a distance on beginning his remarks and drew nearer and nearer 
to his eyes the longer he spoke until it almost threatened, so it seemed to 
his auditors, his vision. Great in his calling, modest, as we like to think 
greatness should be, attractive in all his ways, he died rich in honor and 
in the fulness of years. 


FRIEDRICH MEILI 


Professor Friedrich Meili, the distinguished international jurist, died 
at his home in Zurich, Switzerland, on January 15, 1914, in the 66th year 
of his age. To the development of international legal science, more 
‘particularly in respect of private rights, he devoted the best years of his 
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life. He brought to his work a fervor born of a conviction that the | 
modern development of the mean. of intercourse and communication 
among the nations, requires a broacer legal science, in which selfish local — 
prejudices must surrender to the grater needs of the international com- 
munity. Indeed, it was through tue study of the law applicable to the 
new means of intercourse, the railraad, the telegraph and i a that 
ne was gradually led into the international field. 

The essentially practical trend =f his thought and writings was due 
to his long experience at the Bar. tn 1885, however, he became professor 
of law at the University of Zurich and later gradually abandoned his 
practice. In 1904 he received th- designation of professor of private 
international law, which was probaly the first time that a separate chair 
in this field was created in any faculty. He was a member of the In- 
stitute of International Law and aso represented his country as a dele- 
gate at all of the four conferences “hus far held at The Hague upon pri- 
vate international law. His arguments were always lucid and forceful, 
and fortified by a wealth of practical experience gained from actual con- 
tact with life. It was this which made Professor Meili’s opinions widely 
sought in great international cases. He advised the Governments of 
- Denmark and Austria in importart litigation; he was retained by Por- 
tugal in the Delagoa Bay controversy; by the shareholders of the 
Netherland-South African Railro.d Company against Great Britain; 
and by Russia in the German BanE Deposits case, in all of which he was ` 
eminently successful. 

He was a prolific writer in his shosen field; indeed, those who were 
not fully aware of the circumstances, often wondered how one large 
volume could follow another so cbsely, consistent with adequate prep- 
aration and reflection. But the many treatises which he published . 
within the ten years preceding hi death, were in reality the work of a 
lifetime, the result of patient research and of an accumulation of notes 
gathered throughout his active ca eer. In 1902, he published his Hand- 
buch des internationalen Civil unc Handelsrechts (which was translated 
also into English and Japanese); in 1904, Das internationale Cwilprozess- 
recht; in 1909, Das Lehrbuch des -nternationalen Konkursrechtes; and in 
1910, Das Lehrbuch des internaionalen Strafrechtes und Strafprozes- 
srechtes. He was one of the first to attempt to work out a jurispru- 
dence for aérial navigation. 

Professor Meili was unusually ~ell equipped for work in the fields of 
comparative and international law through his wide knowledge of both 
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ancient and modern languages. He spoke English fluently and became 
acquainted with many of our American lawyers and publicists through 
his visit to St. Louis in 1904, where he read a paper at the invitation of 
the American Bar Association. He was a man of the broadest sym- 
pathies; nor did his scholarly attainments tempt him to forget the social 
purpose to be subserved by all law. He served Justitia well, but he 
also made her the handmaiden to international commerce and inter- 
course. 


THE CARNEGIE CHURCH PEACE UNION 


Mr. Carnegie’s purse-strings have again been opened in behalf of in- 
ternational peace, and the fund at his disposal for this purpose seems 
to be inexhaustible. On December 14, 1910, he established an organiza- 
tion known as the Carnegie Endowment for International Peace, with 
a capital of ten million dollars, the income from which is $500,000 an- 
nually; and on February 10, 1914, he created a new organization, the 
Carnegie Church Peace Union, with a capital of two million dollars and 
the income thereon estimated at $100,000 annually. 

The following is the Board of Trustees for the administration of the 
fund, composed of representatives of different religious Tenons cign 
and of prominent lay advocates of international peace: 

Rev. Peter Ainslie, Baltimore; Rev. Arthur J. Brown, New York; 
Rev. Francis E. Clark, Boston; President W. H. Faunce, Providence, - 
R. I.; Cardinal Gibbons, Baltimore; Archbishop J. J. Glennon, St. Louis; 
Bishop David H. Greer, New York; Rev. Frank O. Hall, New York; 
Bishop E. R. Hendrix, Kansas City; Rabbi Emil G. Hirsch, Chicago; 
Hamilton Holt, New York; Professor William I. Hull, Swarthmore, Pa.; 
Rev. Charles E. Jefferson, New York; Rev. Jenkin Lloyd Jones, Chicago; 
Bishop William Lawrence, Boston; Rev. Frederick Lynch, New York; 
Rev. C. 8. Macfarland, New York; Marcus M. Marks, New York; Dean 
Shailer Matthews, Chicago; Edwin D. Mead, Boston; Rev. William 
Pierson . Merrill, New York; John R. Mott; New York; George A. 
Plimpton, New York; Rev. Junius B. Remensnyder, New York; Judge 
Henry Wade Rogers, New Haven, Conn.; Dr. Robert E. Speer, New 
York; Francis Lynde Stetson, New York; Dr. James J. Walsh, New 
York; Bishop Luther B. Wilson, New York. 

The officers of the Union are David H. Greer, President; William P. 
Merrill, Vice President; Frederick Lynch, Secretary; George A. Plimp- 
. ton, Treasurer. Two committees were appointed: namely, an executive 
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committee composed of Messrs. Charles E. Jefferson, Hamilton Holt, 
William I. Hull, C. S. Macfarlard, Edwin D. Mead, Robert E. Speer, 
James J. Walsh; and a finance ccmmittee, consisting of Messrs. George 
A. Plimpton, Francis L. Stetson, Marcus M. Marks. 

It is to be presumed that the Union will seek to enlist actively Te- 
ligious bodies in behalf of internacional peace. The wise expenditure of 
the income of such a large func will require the best thought of the 
Trustees and much time to matur2 its plans. The ideas which prompted 
the generous donor to make the zift are contained in an address which 
he delivered at a luncheon to his ‘Lrustees at his residence on February 10, 
1914, and it is quoted in full: 


Gentlemen of many religious bodies all irrevocably opposed to war or devoted 
advocates of peace: We all feel, I belie~e, that the killing of man by man in battle is 
barbaric, and negatives our claim to civilization. This crime we wish to banish from 
the earth; some progress has already been made in this direction; but recently men 
have shed more of their fellows’ bloos- than for years previously. We need to be 
. aroused to our duty and banish war, 

Certain that the strongest appeal that can be made is to iabe of the religious 
bodies, to you I hereby appeal, hoping you will feel it to be not only. your duty, but 
your pleasure, to undertake the admin stration of $2,000,000 of 5 per cent bonds, the 
income to be so used as in your judgment will most successfully appeal to the people 
in the cause of peace through arbitra-ion of international disputes; that as man in 
civilized lands is compelled by law to submit personal disputes to courts of law, so 
nations shall appeal to the Court at The Hague, or to such tribunals-as may be 
mutually agreed upon, and:bow to the verdict rendered, thus insuring the reign of 
national peace through international lav. When the day arrives, either through such 
courts of law or through other channes, this Trust shall have fulfilled its mission. 

After the arbitration of internationa disputes is established and war abolished, as 
it certainly will be some day, and that “oner than expected, probably by the Teutonic 
nations, Germany, Britain, and the Urcted States first deciding to act in unison, other 
powers joining later, the trustees will livert the revenues of this fund to relieve the 
deserving poor and afflicted in their distress, especially those‘who have struggled long - 
and earnestly against misfortune and have not themselves altogether to blame for 
their poverty. Members of the variot s churches will naturally know such members 
well, and can therefore the better jucge; but this does not debar them from going 
beyond membership when that is necessary or desirable. As a general rule, it is best 
to help those who help themselves; brt there are unfortunates from whom this can- 
not be expected. 

After war is abolished by the leading nations, the trustees, by a vote of two-thirds, 
may decide that a better use for the ftinds than those named in the preceding para- 
graph has been found, and are free, a=cording to their own judgment, to devote the 
income to the best advantage for the zood of their fellow-men. 

` Trustees shall be reimbursed for all expenses, including traveling expenses, and to 
each annual meeting, expenses of wife or daughter. 
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Happy in the belief that the civilized world will not, cannot, long enter a profession 
which binds them to go forth and kill their fellow-men as ordered, although they will 
continue to defend their homes, if attacked, as a duty, which also involves the duty of 

: never attacking the homes of others, I am,. l ' 
l Cordially yours, l 
ANDREW CARNEGIE. 


Every generous and high-minded man, irrespective of church and of 
nationality, must from the bottom of his heart hope and pray that the 
cause so generously endowed by Mr. Carnegie will ultimately triumph 
and must wish the new arganization and its trustees Godspeed in their 
delicate, important and wholly disinterested mission. 


THE ACADEMY OF INTERNATIONAL LAW AT THE HAGUE ESTABLISHED IN 
CO-OPERATION WITH THE CARNEGIE ENDOWMENT FOR INTERNATIONAL 
PEACE 


The establishment of an Academy of International Law at The Hague, 

tő be installed in the Peace Palace, and the services which 1t may render 
to international law, are too important to be adequately discussed within 
- the narrow compass of an editorial comment. With full knowledge -of 
this fact and reserving tke subject for a special article in a future issue 
of the JOURNAL, it seems advisable to state in general the reasons which, 
in the eyes of the founders of the Academy, justify its creation, and to 
enumerate some of the acvantages which are expected to result from its 
successful operation. Tke proposition to establish an Academy of In- 
ternational Law at The Hague was first officially made, it is believed, by 
Mr. Demetrius Sturdsa, Prime Minister of Roumania at the time.of the 
Second Peace Conference in 1907, a proposition based apparently upon 
two articles in the Deutsche Revue for April, 1907, written respectively 
by the distinguished publicist, Professor Otfried Nippold, and Mr. 
Richard Fleischer, editor of the Revue. The president of the Conference, 
the late Mr. Nelidow, referred approvingly to the articles in the session 
of the Conference of July 20, 1907, and at a later session, on September 7, 
1907, he laid before it a letter addressed to him by Mr. Sturdsa advocat- 
ing the creation of an Academy cf International Law and containing a 
draft project for its establishment. In view of the importance of Mr. 
‘Sturdsa’s action and in view also of the creation of an institution differ- 
ing in some important details from his proposal, yet nevertheless based 
upon it, it seems advisable to quote what may be considered the ma- 
terial portion of Mr. Sturdsa’s letter: 
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“The Peace Conference pursues a great object, that of bringing abous the pacific 
-settlement of international disputes. 

To this end, in 1899, a permanent ani court of arbitration was established, 
for the purpose of adjudging the disputes which would be submitted to it. The 
Conference now seeks to give to arbitral justice a still greater development. This 
would be the time, then, to create bet-veen the international tribunal and the Con- 
ference a bond which cannot be other ttan scientific, in order that practica and theory 
may march hand in hand and mutually aid each other. There should be established, 
therefore, at The Hague a fully developed institute of international law, zhe direction 
of which would be entrusted to the Peace Conference, the practical execution to the 
permanent administrative council established in 1899, and the scientific development 
to an academy of international law, wEich would, in a methodical way, maintain the 
science on a level with the principles enunciated by the Conference, and practice on 
a level with the progress inaugurated. 


- No action was taken by the Conference on the letter or project except . 
to thank Mr. Sturdsa for his init ative and to deposit his project among 
the archives of the Conference: An examination of Mr. Sturdsa’s letter 
and of the project which accompanied it shows that the inszitution he 
advocated was to be scientific in nature and to provide instruction in 
the various branches of internaticnal law by eminent scholars, professors, 
and jurists of different countries, in order, as he said, “that practice and . 
theory may march hand in hand and mutually aid each other”; that the 
academy was to be an official body, inasmuch as it was to be created by 
the Conference and that it was to be run by the Administrative Council 
of the Permanent Court of The Hague. The academy which he proposed 
was. to be, as it were, an emanation of the Conference, directed by an 
official international body; its expenses were to be borne by the states 
taking part in its creation and cperation; and its student body was to 
be formed by the designation om the part of the'states of “diplomats, 
army officers, persons serving in the higher executive departments of 
the state, and scholars.” 

Without entering into further details, it is sufficient to say that objec- 
tions were made to an academy of this nature, as it was feared that its 
courses of instruction would but -eflect the views of the states participat- - 
ing in its organization and operstion, and that the scientific instruction 
‘would necessarily be colored by ~he desires and special interests of states 
considered as such. It was recognized, however, that the nations at — 
large should take an interest in such an academy to the extent of desig-- 
nating students to attend its courses, but that it should be a scientific 
institution, the expenses of whica should be met not by the siates them~ 
selves but from private sources. 


“ 
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Leaving out of consideration certain projects for universities at The 

Hague which were made from time to time, requiring a large capital and 
~ the expenditure of a princely income and which were, it is believed, cal- 
culated rather to retard than to promote the establishment of the pro- 
posed institution, a committee of Dutch publicists, under the presidency 
of the late T. M. C. Asser, was formed at The Hague to bring the matter 
to the attention of the Carnegie Endowment for International Peace, 
which had recently been established, and to urge it to assure financial 
backing to a more modest institution. As a result of negotiations ex- 
tending over a period of two years and more between Mr. Asser, on the 
one hand, representing the Dutch committee, and Mr. Scott, on the 
other hand, representing the Carnegie Endowment, an agreement was 
reached by which the Carnegie Endowment pledged its financial support 
to the institution, in order to secure its establishment and to secure a 
fair trial of what must be called an international. experiment. On Jan- 
uary 12, 1914, a joint session was held at The Hague of a sub-committee 
of the Dutch publicists and of the Consultative Committee of the In- 
stitute of International Law, which acts as adviser to the Endowment 
in matters of international law, which Mr. Scott attended as representa- 
tive of the Carnegie Endowment. At this meeting a constitution— 
technically called statutes—of the proposed academy was approved and 
accepted on the part of the Endowment; the academy itself was founded 
in compliance with the terms of Dutch law on January 26, 1914; and a 
. meeting of the curatorium, that is to say, the.Board of Trustees, of the 
Academy. was held at Paris January 30-31, which drafted its ae 
technically called réglemeni. 

It will be observed that the statutes of the Academy ee give 
effect to Mr. Sturdsa’s proposal, changing it, however, into an institution 
founded by private initiative, controlled By unofficial trustees of dif- 
ferent nationalities, so that the direction is international and not official, 
to be supported by funds from private as distinct from official sources, 
although the governments are, it is hoped, to be interested in the acad- 
emy and its operation by appointing to attend its sessions active or 
former officials of the diplomatic, consular, army, and navy services. 
It is believed that in this way the nations will benefit by the establish- 
ment- of the Academy without the disadvantages which might result 
from their control of it. 

The relations which the new institution will sustain to the Conference 

are similar to, if not identical with, Mr. Sturdsa’s proposal. In his letter 
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from which a quotation has already been made he referred to an institu- 
tion which was to be created ‘‘between the international tribunal and 


the Conference,” resulting in “a bond which cannot be other than `~ 


scientific, in order that practice and theory may march hand in hand 
and mutually aid each other;’’ and in the preamble to his project he called. 
attention to “the necessity of developing in a systematic manner inter- 
` national law and its practical application to international relations.” 
This was to be attained by courses on the various branches of interna- 
tional law “such as private international law, the law of war, compara~ 
` tive commercial law, commercial systems and economic relations, 
colonial systems, the history of international law,” to be given by “the 
most eminent scholars, university professors, and jurists of all coun- 
tries.” Articles 2 and 3 of the statutes appear to realize Mr. Sturdsa’s 
conditions: 

The Academy is a center of advanced studies in international law (public and 
private) and related sciences, for the purpose of facilitating a profound and impartial 
study of questions bearing upon international legal relations. {Article 2:) 

To this end, the most competent men of the different states are called upon to 
` teach, by means of courses, lectures or seminars, the most important subjects relating 


to international theory, practice, legislation and jurisprudence, particularly as re- 
sulting from the action of conferences and from international awards. (Article 3.) 


Without attempting at this time and in this place to interpret these 
articles, it is sufficient to say that no international institution of this 
kind exists. It is the belief of its founders, which experience will, it is 
hoped, justify, that any one wishing to take advanced work in interna- 
tional law, especially as it results from the action of international con- 
ferences—more especially the Hague Conferences, and international 
awards——more especially the awards of the Hague Tribunal—will turn 
his steps to The Hague, which is becoming, if it has not actually become, 
the center of international development. l 

It will be noted that the professors or lecturers are to be drawn from 
different: countries, so that in this respect the Academy is unique, as 
national views will be thrown into the international melting pot, so to 
‘speak. The courses of instruction are to be held during the summer 
months, when European institutions are not in session, so that the 
Academy does not compete with other institutions of a more or less 
similar character. The student body will, it is hoped, be made up of 
students coming from different countries, including therein competent 
persons to be designated by. the nations, so that in this respect the Acad- 
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emy is likewise unique, as the bulk of its students will be drawn, ‘not 
from one nation, but from many nations. 

In order to place beyond question the-international character of the 
institution, the Curatorium or Board of Trustees is to be composed -of 
twelve members, no two of whom shall come from one and the same 
country, and the scientific standing of the Academy and the Curatorium 
is guaranteed by the fact that “the president and the ex-presidents of 
the Institute of International Law at the time of the founding of the 
Academy”’ are ex oficio members of the Curatorium, thus placing it, as 
it were, under the auspices of the Institute of International Law, which 
is universally regarded as the most competent body of international 
lawyers in the world. As « matter of fact, eleven of the twelve members 
- of the Curatorium are members or associates of the Institute of Interna- 
tional Law, and the Curatorium, thus composed, “draws up the year’s 
program and appoints the persons to give instruction” (Article 6, sec- 
tion 6). It thus appears that the Academy is international in fact as 
well as in theory; that it is established in the very center of international 
development; that its faculty, changing from year to year, and its student 
body are to be drawn from different countries; that its student body will 
be composed at least in part of officials and of private students from dif- 
ferent countries; and thet the international character is adequately 
safeguarded by the Curatcrium or Board of Trustees, composed of mem- 
bers of the Institute of International Law likewise of different nation- 
alities. 

The importance of the Academy and its close and intimate relations 
with the Institute of International Law are thus stated in a recent cir- 
cular issued by the Secretary General of the Institute, who is also the 
Secretary General of the Academy: 


It is my duty to announce * * * the founding of the Haus Academy of 
International Law and I cannct refrain from giving you certain details in connection 
with this important event. 

You will recall that, on the cccasion of our last meeting at Oxford, the Institute of 
International Law, consulted oy Mr. James Brown Scott, our eolleapae: Secretary 
of the Carnegie Endowment of International Peace at Washington and Director of 
the Division of International Law of the said Endowment, recommended “the es- 
tablishment at The Hague of a‘center of advanced studies in international law and 
related sciences, for the purpose of facilitating a profound and impartial study of 
questions bearing upon internetional legal relations.” - 

That is exactly what Has been created at The Hague under the name of Academy, 
although this term does not entirely convey, in French, the nature and object of this ` 
new organization, 
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A charter (acte de fondation) regularl- drawn up before a notary at The Hague, 
thanks to the heirs of Mr. Asser and a philanthropist cf this city who put up a capital 
of thirty thousand florins, sufficed to give this institution, according to Dutch law, a 
civil status and existence of its own, indzpendent of iss founders. The management 
of the scientific work of this Academy s, according to its statutes, entrusted to a 
Curatorium consisting of twelve members, and its business management to an Ad- 
ministrative Council assisted by a Finarce Committee. * * #* 

The capital put up for this Academy, -hanks to the liberality of the Dutch donors, 
would indeed be insufficient to insure ite existence. Thanks to the boundless gener- 
osity of Mr. Carnegie and the support of the organization which he founded at 
Washington, the Carnegie Endowment for Internazional Peace, it can live and 
prosper. Without the Carnegie Endowment, which has promised the new Academy 
a subvention of forty thousand dollars, tke idea initiated by the genius of Mr, Sturdsa, 
taken up again by Mr, Asser, encouraged by the Trustees of the Carnegie Endowment © 
and by the Institute itself, would have remained in the dream state. 

The statutes * * * were drawn ws with the advice of and after consideration 
by your Consultative Committee for the Carnegie Endowment, which was called by 
its President at the request of Mr. Scott, in order to lay before it draft statutes drawn 
_ up by Mr. Asser and Mr. Scott himself. The meeting of this Committee took place 
at The Hague on Saturday, January 12, 1914, and the days following. There were 
present Messrs. Gram, Hagerup, Fusinaro, Renault, Scott, Vesnitch and your Secre- 
tary General acting as President. 

As a result of this meeting and of the charter which was passed a few days after, 
the Curatorium was completed at a sessien which took place at Paris January 31 and 
the days following, and is at present composed (I deem it my duty to give you these 
details, although it is independent of thé Institute) of the following members: 

1. Mr, Renault, President 
2. Mr. Harburger 
3. Baron Descamps 
3 va ae members ex officio. 
6. Mr. Lardy 
7. Lord Reay 
8. Mr. James Brown Scott 
9. Mr. Heemskerk, selected by the Council, 
10. Mr. Alvarez 
11. Mr, Fusinato elected by the Crratorium. 
12. Mr. de Taube | 
As you will see by an examination o` the statutes, the advanced instiuetion in 
_ international law in the Academy cantot compete with the instruction given in 
universities, not only because it will be more profound and more specialized, -but 
because it will be given during the usual period of university vacations. 


No statement is made at this time of the proposed courses of instruc- 
tion, as this is.a matter for the deliberations of the Curatorium, which 
is actually occupied with this difficult and delicate task. The Academy 
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will be forrnally opened in September of this year, although instruction 
will not begin until a year later. It is expected that at the next meeting 
of the Curatorium in September, the program for the year 1915 will be 
drawn up and announced at the formal opening, so that prospective 
students will have ample time in order to make their arrangements. 
The statutes giving the details of organization and the terms of admis- 
sion are annexed as an appendix to this brief comment. ' 


STATUTES OF THE HAGUE ACADEMY OF INTERNATIONAL LAW, ESTABLISHED IN CO- 
OPERATION WITH THE CARNEGIE ENDOWMENT FOR INTERNATIONAL PEACE 


ARTICLE 1 


1, An Academy of Internationa] Law is established at The Hague, 
2. It is located in the Peace Palace, 


ARTICLE 2 


The Academy is a center of advanced studies in international law (publie and 
private) and related sciences, for the purpose of facilitating a profound and impartial 
study of questions bearing upon international legal relations. 


l ARTICLE 3 


1. To this end, the most competent men of the different states are called upon to 
teach, by:means of courses, lectures or seminars, the most important subjects relating 
to international theory, practice, legislation and jurisprudence, particularly as result- — 
ing from the action of conferences and from international awards, 

2. Instruction is given during the months of July to October. 

3. The scale of remuneration of those giving instruction is determined by the 
Curatorium, within the limits of the budget as fixed by the Administrative Council. 


ARTICLE 4 


The members of the Board of Directors of the Carnegie Foundation for the Peace 
Palace constitute the Adminis:crative Council of the Academy. 


ARTICLE 5 


1. A Curatorium composed of twelve members has charge of the scientific work 
of the Academy. 

2. The Curatorium is composed of (1) the President and the ex-Presidents of the 
Institute of International Law at the time of the founding of the Academy, who may 
accept; (2) the Director of the Division of International Law of the Carnegie En- 
dowment for International Peace; (3) a Dutch member, appointed by the Adminis- 
trative Council mentioned in Article 4. The foregoing members appoint the other 
members of the Curatorium necessary to bring the number up to twelve. 

3. With the exception of the Director of the Division of International Law of the 
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Curnegie Endowment for International Peace and of the Dutch member above re- 
ferred to, who are members by right, the Curatorium shall make the necessary ap- 
pointments by co-optation to fill the vacancies that may occur, it being understood 
that the Curatorium shall never include at one and the same time two citizens or 
subjects of any one state. . i 

4. If more than one of the presidents #f the Institute of International Law belong 
to the same state, only the one who first served as president shall be a member of the 
Curatorium, 


“aie 6 


_ 1. The Curatorium appoints its Presicent. 

2. A quorum of five members is required in order to make its acts valid. 

3. Voting by mail is allowed only for the election of its president, or.of a member of 
the Curatorium or of the Finance Committee mentioned in Article 13 below. 

4, There must be a meeting of the Curatorium at least once a year. Any member . 
of the Curatorium who is absent from three consecutive meetings shall be considered 
as having resigned. 

- 5. The members of the Curatorium shall receive, for traveling and hotel expenses, 
an amount the basis of which is fixed by the Administrative Council. 

6. The Curatorium draws up the yearly program and appoints the persons to give 
instruction. 

7. It may, by agreement with the authors and if it is deemed advisable, provide 
for the publication of courses or lectures within the limits of the budget as fixed by 
the Administrative Council. 

8. It delegates one or more of its members to be present at the Academy during the 
term. 

ARTICLE 7 


1. The Administrative Council appomts, in conjunction with the Curatorium, a 
Secretary General, who acts as Secretar” to both these bodies. His salary is fixed by 
the Administrative Council. 

2. The Administrative Council appaints a Treasurer and fixes his salary, if re- 
quired, 

ARTICLE 8 


1. The Administrative Council publishes, before September 30 of each year, a 
report of the activities of the Academy during the preceding year. 

2. This report must be sent to all ~he members of the Curatorium and of the 
Finance Committee, to the Carnegie Endowment for International Peace, and to` 
the Institute of International Law. 


AFTICLE 9 


1. The Administrative Council gramts admission to the courses, lectures, and - 
seminars, and likewise may, as a disciplinary measure, withdraw the privilege thus 
granted. 

2. Admission may not be refused to the holders of a doctor’s degree from a, mmi- 
versity, to the officials or former officials of the diplomatic or consular services, to 


army or navy officers or former army cr navy officers, 
i 
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3. The Administrative Courcil may make admission contingent upon the payment 
of a fee not to exceed twelve forins. 
4, “Certificates of assiduity” may be awarded. 


ARTICLE 10 


The Administrative Counci: may establish scholarships, with the consent of the 
Finance Committee and after having asked the advice of- the Curatorium, 


ARTICLE 11 


1: The Administrative Council represents the Academy i in its legal and other re- 
lations. 

2. In order to bind the Acacemy or to give a legal release, the signature of at least 
two members of the Administzative Council and the countersignature of the Secre- 
tary General are required. 

ARTICLE 12 


The income of the Academy consists of: 

(a) Interest and arrears on She capital of the Foundation; ; 

(b) The annual subvention zranted by the Carnegie Endowment for International 
Peace; 

(c) Donations, legacies or ozsher gifts from associations or individuals; 

(d) Matriculation fees mentioned in Article 9, paragraph 3. 

(e) Proceeds from the sale cf the Academy’s publications. 


ARTICLE 13 


.1. A Finance Committee is sharged with the functions enumerated in Articles 14, 
15, 16, 
2. This Committee is compcsed of three members, two of whom are appointed by 
the Curatorium, and the third by the Administrative Council. 


ARTICLE 14 


Unless authorized by the Finance Committee, the Administrative Council may 
not: 

(a) Bring suit, compromise sr acquiesce in actions brought against the Academy; 

(b) Accept or hiss donatiens or legacies; 
_ (c) Sell, mortgage, pledge, Pang or permit the use of any real estate belonging to 

the Aeaderiys 

(d) Buy real estate or personal property, the price of which exceeds the sum of 
1,000 florins; 

(e) Contract obligations exceeding the sum of 2,500 ionas: 

(f) Erect buildings; 

(g) Make any repairs costing more than 1,000 florins. 


Articue 15 


1. Before October 15 of esch year the Administrative Council submits to the 
Finance Committee a budget ef receipts and disbursements for the ensuing year. 


am 
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2, The Finance Committee fixes the budget, with or without modifications, at a 
meeting held during the month of Decenber, 

3, The members of the Administrat-ve Council may aitad this meeting iņ an 
advisory capacity, 

4. The Administrative Council may not exceed the amounts of the items in the 
budget of disbursements without the acthorization of the Finance Committee. 

i 
ARTICLE 16 eo 

1. Before April 1 of each year the Acministrative Council submits to the Finance 
Committee an account of the receipts and disbursements of the preceding year. 

2. The Finance Committee, after ver-fying it, passes the account, with or without 
modifications, at a meeting held in the month of May. 

3. The members of. the AoE Council may attend this meeting in an 
advisory capacity. : 

ARTICLE 17 


Tan as otherwise provided in the Hregoing articles, the Administrative Council 
has full authority for the proper management of the Acaaemy, 


ARTICLE 18 


1. If four at least of the seventeen members composing the Curatorium and the 
Administrative Council shall deem an smendment to the present statutes necessary - 
or desirable, they shall notify the Adninistrative Council of their desire, and the 
_ latter shall, in its annual report, make znown the modification requested. 

2. Upon the expiration. of at least six-months the Administrative Council, the 
Curatorium, and the Fmance.Commit-ee, in a joint meeting presided over by the 
senior of the three Presidents, passes spon the proposal, with « or without amend- 
ments, by a majority of votes. 
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Abbreviations: Ann. sc. pal., Annales des sciences politiques, Paris; Vie Ini., 
La Vie Internationale, Bruss2ls; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J..de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel, Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; Int., international, internacional, 
internazionale; J., journal; J. O., Journal Officiel, Paris; Z’Jnt. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris; Monit., 
Moniteur belge, Brussels; Mertens, Nouveau recueil générale de traités, Leipzig; 
Q. dip., Questions diplomatiques et coloniales; R., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. at L., United Statea Statutes at 
- Large; Times, The Times (London). 


May, 1 912. 
20 NETHERLANDS—-Norway. Treaty of commerce and navigation 
signed. French text: Arch. dipl., 129:12. 


September, 1912. 
25 Irany—Japan. Treaty of commerce and navigation signed. French 
text: Arch. dipl., 129:18. 


January, 1918. oe i 

10 FRANCE—NETHERLANDS. The protocol concerning maritime navi- 
gation signed Dec. 19, 1909, was ratified by notes containing 
further agreements on the subject. French text: Martens (9), 
7:770. 

12 Bereıum—Bouryvra. Belgian decree promulgating consular con-. 
vention signed Aug. 21, 1909. French text: Mém. dipl., 61:631. 


February, 1918. 
18 BeLeıium—Gmermany. Exchange of notes concerning customs 
tariff. German and French texts: Reichs G., 1913:743. 
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February, 1918. 
28 GrrmMany—Russia. Convention signed relating to literary and 
artistic property. French text: Arch. dipl., 129:5.. 


March, 1918. 

15 DenMaRK—SIAM. Treaty ccncerning extraterritorial jurisdiction 
signed. MRatifications exchanged June 12, 1913. French text: 
Martens (8), 7:674. 


April, 1913. 

3 NerHERLANDS—PortucaL. Convention signed submitting the 
delimitation of possessione in Timor to the arbitration of the 
President of Switzerland. English text: Peace movement, 2:489; 
German text: Friedens Bewegung, 2:506; French text: Mowve- 
ment pacifiste, 2:483 and Martens (8), 7:656. 


May, 1918. 

16 Great Brirain—Norway. Convention signed relating to the 
application of the treaty of March 18, 1826 to .certain possessions 
of Great Britain. French and Norwegian texts: Arch. dipl., 129: 
34. 

29 CHina—Japan. Arrangemeat signed relating to a reduction of ‘ie 
customs on merchandise cn the frontier railway between Corea 
and Manchuria. Martens (3), 7:653. 


June, 1918. 
10 Roumanta—Servia. Treaty signed. Text: Pesti Hirlap (Rou- 
-~ mania), Jan. 7, 1914; Mém. dipl., 62:18. 

13 Maio Nerasepane: Netherlands recognized the Huerta 
government in Mexico. E. Rel. Ext. (Mexico), 36:230. 

15 Merxico—Urucuay. Uruguay recognized the Huerta ao . 

in Mexico. B. Rel. Ext. (Mexico), 86:228. 

16 Merxico—Monaco. Mona«o recognized the Huerta government 
in Mexico. B. Rel. Eat. (Mexico), 86:229. 

17 DENMARK—SWEDEN. Extradition treaty signed. Ratifications 
exchanged June 21,1913. Danish and Swedish texts: Martens (8), . 
7:677. 

20 Buicarta—Mexico. Bulgaria recognized the Huerta govern- 

ment in Mexico. B. Rel. Ext. (Mexico), 37:11. l 
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July, 1913. ` 

1 BULGARIA—GERMANY. German proclamation announcing ex- 
change of ratifications of the consular, legal procedure and extra- 
dition treaties signed Sept. 29, 1911. German and Bulgarian | 
texts: Reichs. G., 1613 :435.. ' 

5 Bruerum—PortuGau. Protocol signed relating to the frontiers 
between Congo Free State and Portuguese colonies. French 
text: Mém. dipl., 51:647. = 

14 Costa Rica—Mexico. Costa Rica recognized the Huerta govern- 
ment in Mexico. B. Rel. Ext. (Mexico), 36:227. 

15 Great Brirain—Paracuay. Accord signed relative to the applica- 
tion of the extradition convention of Sept. 12, 1908, to certain 

British possessions. English and French texts:-Arch. dipl., 129: 
ot. 

21 BELGIUM-—-NETHERLANDS. Exchange of notes relating to the re- 
patriation of minors of the two countries. French and Dutch 
texts: Monit., 1914 244. 

29 PERMANENT COURT oF ARBITRATION AT THE Hacur. . Guate- 
mala appointed to the Hague Court, Señor Antonio Gonzàlez 
Sarabia, doctor of law and member of the Supreme Court of 
Guatemala, and Señor Alberto Mencos, doctor of law and former 
minister to Salvador and Spain, in place of Señor Francisco 
Anguiana and Seficr Francisco de Acre. B. Rel. Ext. (Mexico), 
37:101. 


August, 1913. 

8 PEEMANENT COURT oF ARBITRATION AT Tue Hacor. Panama 
appointed to the Hague Court, Señor Ramón Valdes, doctor 
of law, former Secretary of State, of Justice and Government, 
former envoy extraordinary and minister plenipotentiary to the 
United States and Minister resident in London and Brussels, 
in place of the late F. Mutis Doran. B. Rel. Eat. (Mexico), 
37:102. 

9 PorTocat—Mexico. Portugal has recognized the Huerta govern- 
ment in Mexico. B. Rel. Ext. (Mexico), 37:12. 

14 Merxico—Turxsny. Turkey has recognized the Huerta govern- 

_ ment in Mexico. B. Rel. Ext. (Mexico), 86:322. 

14 Bozirvia—Mexico. Bolivia has recognized the Huerta govern- 

ment in Mexico. B. Rel. Ext. (Mexico), 37:78. 
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September,-1918. 

17 BELGIUM—NETHERLANDS. Dutch decree carrying into effect the 
treaty signed July 21, 1918, relative to minors of each country 
in the territory of the other country. French and Dutch texts: 
Staatsb., 1918, No. 371. 

19 N BTHERLANDS—SWEDEN. Dutch decree carrying into effect the 
treaty signed May 2, 1913, relating to sailors of either country 
in the territory of the othar country. French and Dutch texts: 
Staatsb., 1918, No. 372. . 


October, 1918. 
' 18 JAPAN— NETHERLANDS. Datch decree carrying into effect the 
treaty of commerce: and navigation signed July 6, 1912, ratifica- 
tions of which were exchenged at Tokio, Oct. 8, 1913. At the 
time of the exchange of ratifications an additional protocol was 
signed excepting Dutch eclonies and possessions from the opera- 
tion of Articles 3, 4, 14 aad 15, and providing that the matters ` 
therein regulated should Le regulated according to the consular 
convention between the wo countries, signed April 27, 1908. © 
On March 2, 1912, previoas to the signing of the treaty of com- . 
merce and navigation, Japan, by a note verbale, agreed to ac- 
cord most-favored-nation treatment -to Netherlands. French 
and Dutch texts of treaty; French and Dutch texts of protocol, 
and French and English texts of note verbale: Staatsb., 1913, 
No. 389. 
14 PERMANENT COURT OF AREITRATION aT Tas HAGUR. Denna 
appointed to the Hague Court, Mr. D. Nyholm in place of 
Mr. P. J. Jörgensen. Mr. Nyholm is state counsellor, mem- 
ber of the Mixed Cours of Egypt and ex-Assessor of the 
Superior Court of Copenhagen. B. Rel. Ext. (Mexico), 
37:28. 
l4 France—Tourxery. Accord signed relating to.claims, concessions, 
'  ete., French text: Q. dipl.. 36:555. 
23 PREMANENT COURT oF ARBITRATION AT THE HAGUR. Uruguay 
appointed to Hague Court, Señor Dr. Juan P. Castro. B. Rel.' 
Ext. (Mexico), 87:103. 
23 France. Decree regulating the passage of air ships over certain 
zones. ‘French text: R. gin. de-dr. int. pub. 20 (doc.): 67; J. 9., 
1913:8871, 9415, 9447. _ 
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October, 1913. 

29 GERMANY—NETHERLANDS. Dutch decree carrying into effect the. 
treaty, signed July 28, 1918, which extended to the Germany — 
cclony of Kiao-chou, the terms of the extradition treaty between 
the two governments, signed Sept. 21, 1897. Dutch and German 
texts: Siaatsb., 1913, No. 401. 


November, 1618. 

22 FRANCE-—GREAT BRITAIN. Parcel post agreement signed. French 
and English texts: G. B. Treaty series, No. 2, 1914. 

25 Grrmany—Spain. By exchange of notes the two governments 
agreed to continue in force the agreement between France, Ger- 
many, Spain, England, Congo Free State and Portugal, relating 
to the importation of arms into occidental Africa, signed July 22, 
1908, and denounced by France, Feb. 15, 1913. Spanish texts 
of notes: Ga. de Madrid, 1914, 1:138. 


December, 1913. . 

12 Asyssinta. Death of King Menelik of Abyssinia announced. 

20 Honpuras—Mexico. Mexican decree carrying into effect the 
parcel post convention signed March 24, 1908, ratifications of 
which were exchanged Dec. 17, 1913. Spanish text: B. Rel. Ext. 
(Mexico), 37:80. 

22 BELGIUM—FRANCE. hareme signed relating to the pasturage 
of cattle on the frontiers. French and Flemish texts: Monit., 
1913:8765. . 

23 France—Itaty. By an exchange of notes arbitration conven- 
tion renewed for a further .period of five years. J. O., 1914: 
314. 

24 Crete. The Powers caine the annexation of Crete to Greece. 

Mém. dipl., 51:676. 

24 Roumanra—Servia. Convention signed relating to the construc- 

tion of a railway bridge across the Danube between Tziganeshti, _ 
Roumania and Brzapalanka, Servia. Mém. dipl., 51:675. 

24 GREECE—ROUMANIA. Postal convention signed. Mém. dipl.; 51:. 
675. 

00 Grerce—NetHertancs. A convention signed submitting to arbi- 
tration certain questions relating to the status of foreigners in 
the Levant. Mouvement pacifiste, 2:485, Peace movement, 2:489. 


~ 
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January, 1914. 

13 Mexico. The goterne suspended for six months the P 

i of interest on the national debt. The Mexican Minister of 
Finance, Adolfo de la Lama, resigned as a protest against the 
repudiation. 

16 Mexico. France, Germany and Great Britain formally protested 
against the action of Mex:co in suspending for six months the in- 
terest on the national debt. R. pol. et parl., 79:423. 

20 BuuiGarta—SerRvia. General Holmsen, arbiter in the arbitration 
of frontier question, rendered his sentence. Q. dipl., 27:178. 

20 International Congress on Safety at Sea which met in London No- 
vember 14, 1913, held its last meeting, at which a convention 
was signed by the followimg Powers: Germany, Austris, Belgium, 
Denmark, France, Great Britain, Italy, Netherlands, Norway, 
Russia, Spain, Sweden ard the U. S. Japan sent a delegation 
to the Conference late ix the session, but did not authorize it 
to vote or sign a conventi. The treaty permitted other nations 
to sign up to Jan. 31,1911. Ratifications must be devosited not 
later than Dec. 31, 1914 and the Convention comes into force: 
‘July 1, 1915. It has no limit as to time of existence, but may be 
denounced after five years. English text, Senate Ex. doc. B. 63d 
Cong. 2d. sess. 

Bouivia—Untirep Status. Treaty signed following the peace plan 
_of the Secretary of State sf the United States. See: this Journal, 
7:833. 

24 Paracuay—Unirep Srares. Proclamation by the United States 
of the extradition treaty signed March 26, 1913, ratifications of 
which were exchanged at Asuncion, core 14, 1914. English 
and Spanish texts: U. S. Treaty series, No. 584. 

27 Harri—-Unirep States. The President of Haiti, Michel Oreste, 
fled from Port-au-Prince and took refuge on fhe German cruiser 
Vineta. Detachments c@@ blue jackets were landed from the 
Vineta and from the Urited States armored crusier Montana. 
‘Washington Post, Jan. 28 1914. 

29 Tu ACADEMY OF INTERNATIONAL LAW was eee at The Hague. 

The sessions are to be held in the Peace Palace at The Hague.and 

will be inaugurated in Aigust, 1914. The directors are Albéric 

Rolin, Francis Hagerup, N. Vesnitch and M. Harburger. A. P. 

C. Van Karnebeck is Fresident of the Executive Committee. 
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January, 1914. 
The funds for the Academy were contributed by the late T. M. C. 
Asser out of the Nobel Peace Prize awarded him in 1911, and by 
a subvention from the Carnegie Endowment for International 
Peace. 

31 Grear Brirain—Itaty. Exchange of notes renewing for a further 
period of five years the arbitration agreement signed Feb. 1, 1904. 
Italian and English texts: G. B., Treaty series, No. 4, 1914. 


~ February, 1914. | 

2 Merxico—Unirep Srates. The President of the United States 
issued an Executive Order revoking the proclamation of President 
Taft, dated Marea 14, 1912, forbidding the shipment of arms 
and munitions of war into Mexico. The Joint Resolution of 
Congress authorizing the Proclamation made it unlawful to ex- 
port arms into Mexico, except under such conditions as the 
President of the United States should prescribe. Under this 
power the Washington Government permitted the shipment of 
arms into Mexico by the regularly constituted Government of 
Mexico, and under the same power the President could remove 
the embargo on the shipment of arms to the revolutionary forces 
by revoking the Proclamation. Text of Joint Resolution, Proc- 
lamation, and Exezutive Order: Washington Post, Feb. 3, 1914. 
The following governments have recognized the Huerta Govern- 
ment: Austria-Hungary, Belgium, Bolivia, Bulgaria, China, 
Colombia, Costa Rica, Denmark, Ecuador, France, Germany, 
Great Britain, Guatemala, Haiti, Honduras, Italy, Japan, Monte- 
negro, Monaco, Norway, Netherlands, Peru, Portugal, Russia, 
Salvador, Spain, Switzerland, Turkey and Uruguay. 

4 Prrsta—Unirep States. Arbitration treaty signed following the 
lines of the peace plan of the Secretary of SIANG of the United 
States. See: this Journal, 7:823 

4 Porrogau—Unitep Srates. Treaty signed following the peace 
plan of the Secretary of State of the United States. See: this 
Journal, 7:823. 

5 DENMARK—UNITED Srates. Treaty signed following the lines of 

`. the peace plan of the Secretary of State of the United States 
approved by both Houses of the Danish Parliament, Feb. 5, 
and ratified by the king, March 7, 1914. This treaty provides 
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fær the arbitration of all dsputes including controversies involv- 
ing matters of vital interests and national honor. Under it the 
United States would be bound to submit to arbitration the. ques- 
tion of the sale of the Danisa West Indies to an European Power, in 
contravention of the Monree Doctrine. The Danish West Indies, 
St. Thomas, St. John and St. Croix, lie at the Northern extremity 
of the Lesser Antilles, their nearest point being about 38 miles from 
Porto Rico. . They have ar area of 138 square miles and a popula- 


- tion of about 40,000, mostly negroes. St. Thomas came into Danish 


possession in 1671 and St John in 1684 and except for a short 
time in 1801 and from 1€07 to 1815, when they were occupied 
as a war measure, have remained under Danish rule. Santa 
Cruz was purchased by th2 King of Denmark in 1753 for 750,000 
French livres. In 1758 she Danish crown paid $1,418,000 to 
the Danish West India Company and the Islands have since 
been Crown property. They are of no profit to Denmark and 
at various times the United States has entered into negotiations 
for their purchase. 

In 1866 Mr. Seward, ther. Secretary of State offered $5,000,000 for 
them. This offer was refused, but a convention was finally signed 
Oct. 24, 1867 by which the United States agreed to pay $7,500,000 
for St. Thomas and St. John, and allow the inhabitants to vote 
upon the question of the ratification of the treaty. The inhabi-. 
tants voted to ratify the sreaty, which was done by the Rigsdag, 
the King signing on Jar. 31, 1868. The treaty was reported 
adversely to the United States Senate in the Session of 1868. 
In 1892 and again in 1836, Denmark being approached by the 
United States expressed willingness to revive the treaty of 1867. 
The strategic value of tae Islands to the United States is less 
since the accession of Pario Rico. Reports of the Committee on 
Foreign Relations, U. S. Senate, 1789-1901, Vols. 7 and 8; N. Y. 
Times, Feb. 28, 1914. See: this Journal, 7:823. 


10 Cura. A contract was signed between China and the Standard | 


Oil Company granting tc the Company a concession for 60 years 
for developing the oil fidds of Shensi and Chihli. The Chinese 
government is to receive $714 per cent of the shares of the new 
company as the price oi the concession, with the right to take 
up an additional 714 per cent within two years. No Chinese 
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12 


12 


12 


13 


18 


14 


shares may be sold to breme and no exclusive oil rights are 
to be granted to. cther foreigners elsewhere in China for a year - 
from the date of the contract. On March 12, Japan formally 
protested to China that the concession was a violation of the 
treaty rights of Japan. China refused to modify.the conces- 
sion. Times, Met. 28, 1914. 

JAPAN. The Japanese House of Representatives passed a budget 
providing an appropriation of $62,000,000, spread over five years, 
for the expansion of the navy. Washington Post, Feb. 13, 1914. 

FraNcE—Prrv. French decree carrying into effect the protocol 
signed Feb. 2, 1914, providing for the arbitration of mutual‘claims 
by the Hague Court. French text: J. O., 1914:1359. 

Preru—Unirep States. The Secretary of State of the United 
States directed the United States Minister to Peru to recognize - 
the new provisionél government of Peru, on behalf of the United 
States. On Feb. 3 the President of Peru was deposed and exiled, 
and a governing junta, composed of represéntatives of all political - 
parties took charge of the government pending an election. The 
situation in Peru is not regarded as similar to that of Haiti and 
Mexico. 

OWITZERLAND—UNITED States. Treaty signed following the peace 
plan of the Secretary of State of the United States. See: this 
Journal, 7:823. 

Costa Rica—Unirep STATES. Treaty signed following the peace 
plan of the Secretary of State of the United States. See: this 
Journal, 7 :823. 

DOMINICAN REPUBLIC—UNITED STATES. Treaty signed following 
in general the peace plan of the Secretary of State of the United 
States. It differs from the other treaties negotiated in that Ar- 
ticles I and II are identical with Articles I and II of the Root 
arbitration treaties of 1908, and Article III, which corresponds to 
Article I of the p2ace plan treaty differs from that Article by 
specially mentioning the Hague Permanent Court of Arbitration 
as a means for setzling differences and by referring to the inter- 
national commissian to be created as a “permanent” commission. 
Article V, which sorresponds to Article III of the peace plan 
treaty, differs only in language from that article. Article IV of 
the peace plan, which binds the contracting parties not to in- 
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15 


15 


. 21 
21 
a1 
21 
21 
21 


21 


crease their military or neval programmes unless menaced by a 
third Power, ete., is omittel in the Dominican treaty. 

GREAT Brrrain—Spain. Ex:zhange of notes renewing for a further 
period of five years the e-bitration agreement signed Feb. 27, 
1904. Spanish and English texts: G. B., Treaty series, No. 3, 1914. 

FRANCE—GERMANY. Agreements initialled relating to railway in- 
terests in Asia Minor. Times, Feb. 16, 1914. 

PaANAMA—PERU. Panama racognized the new Peruvian Govern- 
ment. Herald, Feb. 19, 19.4. 

FRANCE—SPAIN. Exchange of notes renewing for a further period. 
of five years the arbitratio= convention which was signed Feb. 26, 
1904, and renewed for five years on Feb. 26, 1909. Ga. de Madrid, 
1914—-Tomo 1:475. 

Great Britain—Unirep States. The U. S. Senate advised and 
consented to the ratification of the arbitration treaty, renewing 
the treaty which expired Jane 4, 1913. 

IraLy—Untrep States. Tæ U.S. Senate advised and consented 
to the ratification of the arbitration treaty, renewing the treaty 
which expired Jan. 22, 1914. 

Norway—Unirep States. The U. S. Senate advised and con- 
sented to the ratitication cf the arbitration treaty, renewing the 
treaty which expired June 24, 1913. 

JAPAN-—UNITED States. The U. S. Senate advised and consented 
to the ratification of the =rbitration treaty, renewing the treaty 
which expired Aug. 24, 1213. 

PortuGcaL-——UNITED E The U. S. Senate advised and con- 
sented to the ratification ef the arbitration treaty, renewing the 
treaty which expired Nov. 14, 1913. 

Spain—Unitep Status. TLe U. S. Senate advised and consented 
to the ratification of the erbitration treaty, renewing the treaty 
which expired June 2, 1913. 

SwITzERLAND——Unirep Starss. Th U. S. Senate advised and ` 
consented to the ratification of the arbitration treaty, renewing 
the treaty which expired Dec. 28, 1918. 


March, 1914. 


2 


Paracuay—Unirep States. Treaty signed following the peace 
plan of the Secretary of & ‘ate of the United States. The follow- 
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ing countries have signed similar treaties: Salvador, Honduras, 
Paraguay, Guatemala, Panama, Nicaragua, Netherlands, Por- 
tugal, Persia, Bolivia, Denmark, Switzerland, and. Costa Rica. 
See: this Journal, 7:8283. 

5 CHmna—Great Brirain. The British Chinese Copom has 
been granted the right to construct 500 miles of railway from 
Nanking to Nanchange and Changsha. Herald, March 6, 
1914. 

§ Curna—Francre. The Sino-French Banque Industrielle has Basa 
granted the construction of the Peking tramways. Herald, 
March 6, 1914. | . 

6 Swepen—Unirep Scates. Agreement extending the duration 
of the arbitration convention of May 2, 1908. Signed, June 28, 
1913; ratified by Sweden August 29, 1913; ratification advised 
by the Senate February 21, 1914; ratifications exchanged March 6, 
1914; proclaimed by the United States, March 6, 1914. English 
and French texts: U. S., Treaty series, No. 585. 

9 Great BriraiIn—Unitep States. The third sitting of the Tri- 
bunal constituted under the treaty of Aug. 10, 1910, for the 
settlement of all outstanding pecuniary claims between the two 
countries was begun March 9, in the Carnegie Institution, Wash- 
ington, D.C. The Tribunal will sit until May 2, and the following 
cases will be heard: 

The Newclewang, The Wanderer, The Favorite, The Kate, 
Thomas F. Bayard, Jessie, Pescawha, The Coquitlan, Lord 
Nelson, Gadenhead, Great Northwestern Telegraph Company, 
Frederick Gerring, Jr., The Argonaut, The Col. Jonas H. 
French, David J. Adams, Tattler, Cuba Submarine Cable 
Company, Eastern Extension Cable Company, Home Missionary 
Society, Adolf G. Studer, Hemming, Sedra and William Webster. 

15 Servia~Turxey. Treaty signed concerning status of Moslems, 
ete., in ceded territories. Servia undertakes to protect Moslem 
cemeteries, to protect specially the shrine of Sultan Murad the 
Victorious and to make no distinction between Moslems and 
Christians in tke territories ceded. Finally Servia has agreed 
to allow former Ottoman subjects three years in which to opt 
whether they will adopt Servian nationality. In a letter ap- 
pended to the treaty the Porte agrees to grant Servian residents 
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of Turkey every facility possible to opt Servian nationality dur- - 
ing the same time. Times, March 16, 1914. 

17 Firra Pan AMERICAN CoNS®RENCE. Announcement made that 
the Fifth Pan American Conference which was to have been held 
in September in Santiago de Chile, would not meet before the 
end of November. N. Y. Erald, March 18, 1914. 

18 Cana. It was announced that Mr. W. W. Rockhill, recently 
American Ambassador to Turkey had accepted the position 
of Foreign Adviser of Chma. His duties will be to represent 
China abroad. N. Y. Herald, March 18, 1914; this Journal, 7:833. 

21 UNITED STATES— VENEZUELA. Treaty signed following the lines 
of the Peace Plan of the Secretary of State. It omits the agree- 
ment as to the status quo of armaments. Washington Post, 
March 24, 1914; this Jourazal, 7:833. 

25 Cosra Rica—Unrrep Sratrs. The United States Senate advised 
and consented to the ratification of the arbitration treaty signed 
Jan. 13, 1909, renewing fcr a further period of five years the 
arbitration treaty which 2x >ired. 


INTERNATIONsaL CONVENTIONS 
ADHESIONS, RATIFICAT-ONS AND DENUNCIATIONS 


AUTOMOBILES. Paris, October 11, 1909. 
Adhesion: 
Great Britain for Jersey end Guernsey. Jan. 8, 1914. Monit., 
Jan. 30, 1914. 7 oe 5 


CiıvıL Procspurs. The Hague, July 17, 1905. 
Adhesions: . i 
Denmark (R) for Danish Antilles, Jan. 17, 1918. 
Spain, March 7, 1913. 
Roumania, March 30, 19.3. 
Russia, April 19, 1913. 
French text: Martens (8), 7:2-3, 912. 


COLLISIONS AND SALVAGE AT SEA. Pe September 23, 1910. 
Adhesions: 
Brazil, Dec. 31, 1913. aa Jan, My 1914; J. O., Jan. 29, 
1914. 


a 
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Greece, Nov. 22, 1913. B. gén. de dr. int. pub., 20:752. 
Japan, Jan. 14, 1914. Monit., 1914:637; J. O., 1914:1114. 
Norway, Nov. 5, 1913. R. gén. de-dr. int. pub., 20:752. 
Sweden, Nov. 5, 1913. KR. gén. de dr. ini. pub., 20:752. 


HaGuUE Conventions. 1907. 
Ratifications: 
Brazil, Conventicns I-XI. XIII. J.O., 1914:1990. 
Liberia, Conventions I-XI, XIII. J. 0., 1914:2114. 


LITERARY AND ARTISTIC Property. Berne, September 9, 1886; Berlin, 
Nov. 8, 1908. 
Adhesion: 

Great Britain for Newfoundland (R), July 1, 1912, Papua 
and Norfolk Island, Feb. 1, 1918, Isle of Man. R. gén. de dr. 
tnt. pub., 20:751. French text: J.O., July 28, 1912; TART 
1918 :759; J. O., 1914:2290. 


PECUNIARY Ciatms. Buenos Aires, 1910. 

The convention agreeing to submit all pecuniary claims to ar- 
bitration, signed January 31, 1902, at Mexico and extended 
by the treaty signed at Rio de Janeiro August 13, 1906, ex- 
pired Dec. 31, 1912. The treaty signed at Buenos Aires, 
August 11, 1910, provided that the treaty should remain 
in force indefinitely, or, be denounced by two years’ notice 
on the part of any of the nations. It was signed by the 
United States, Argentine Republic, Brazil, Chile, Colombia, 
Costa Rica, Cuba, Dominican Republic, Ecuador, Guate- 
mala, Haiti, Honduras, Mexico, Nicaragua, Panama, Para- 
guay, Peru, Salvador, Uruguay and Venezuela. 

The United States Senate advised and consented to the ratifi- 
cation of this treaty on February 15, 1911, but the ratifica- 
tion has not yet been made by the President. 

Ratifications: 

Honduras, January 15, 1914. Ga. de Costa Rica, Jan. 17, 1914. 
French, Spanish and English texts: In Report of American 
Delegates to the Fourth Pan-American Conference, 1910 [Senate 
Doc. 744, 61st cong., 3d sess.]; English text: Malloy-Charies, 
U.S. Treaties, Vol. 3:345. 
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PRIVATE INTERNATIONAL Law. The Hague, June 12, 1902. 
Denunciations: 
France denounced the Hzgue TEN relating to marriage, 
guardianship and divorce, Nov. 12, 1913. R. gén. de dr: int. 
pub., 20:750. 


PusBLIc Hyarenz. Rome, December 9. 1907. 
Adhesions: 

- Argentine Republic, Bolivia, Algeria, Great Britain, with 
Australia, Canada and India, Italy, Mexico, Monaco, Nor- 
way, Netherlands, Peru, Persia, Portugal, Russia, Servia, 
Sweden, Switzerland, Tunis, Turkey and Uruguay. 


RADIOTELEGRAPH. London, July 5, 1912. 
Ratifications: 
France. French law promulgating, Jan. 17, 1914. J.O., 1914: 
538. 


Warme Suavery. Convention, May 4, 1910. 
Adhesions: . 
Portgual. 
Great Britain for Canada, Africa and New Zealand wa New- 
foundland. Nov. 23, 1913. Reichs-G., 1918:763. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW . 


GREAT BRITAIN ! 


France, Agreement between the United Kingdom and, respecting 
the boundary between Sierra Leone and French Guinea. London, 
Sept. 4, 1913 (with map). Treaty series, 1913, No. 19. 744d. 

France, Exchange of notes between the United Kingdom and, renew- 
ing for a further period of five years the arbitration agreement signed 
at London, October 14, 1993. Treaty series, 1918, No. 18. 1d. 

Geneva Cross. Geneva Convention Act, 1911. (Newfoundland.) 
Stat. Rules & Orders, 1912, No. 1115. 114d. 

Immigrants Regulation. Act, Correspondence relating to, and other 
matters affecting Asiatics in the Union of South Africa. Cd. 7111. 11d. 

Prize court decisions. Russo-Japanese War, 1904-5. Vol. U— 
Japanese cases. 15s. 5d. 
` Siam, Agreement between the United Kingdom and, respecting the 
rendition of fugitive criminals between the State of North Borneo and 
Siam. Signed at Bangko«, September 18, 1913. Treaty series, 1913, 
No. 17. id. 

State papers. Colonial series. Vol. XXI. America and West Indies. 
Dec. 1, 1702-1703. 15s. 7d. 

Treaties and conventiors between Great Britain and foreign Powers, 
and laws, decrees, orders 12 council, etc., concerning the same, so far as 
they relate to commerce and navigation, slavery, extradition, national- 
ity, copyright, postal matters, etc., and to the privileges and interests. 
of the subjects of the high contracting parties. (Herstlet’s Commercial 
Treaties) Vol. XX VI. 15s. 6d. Foreign Office. 

Treaty series, Index to. Treaty series, 1913, No. 20. 1d. 

United States, Exchange of notes between the United Kingdom and, 
respecting the rendition of fugitive criminals between the State of North 
Borneo and the Philippire Islands or Guam. Washington, Septem- 
ber 1/23, 1912. Treaty series, 1914, No.1. 1d. 


1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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UNITED STATES 2 


Foreign sovereignties and their rulers, List of. 9thed. Dec. 1, 1913. 
lp. Naturalization Bureau. 

Higher nationality. Address tefore. American Bar Association at 
Montreal, Canada, Sept. 1, 1913, by Richard Burdon Haldane, Lord 
High Chancellor of Great Butan [with introduction by Chief Justice 
White]. 21 p. (S. doe. 371). Parer, 5e. 

Immigration. Comment with regard to H. 102 to amend act to regu- 
late immigration of aliens into Urited States in regard to immigration 
of Asiatic laborers. Jan. 23, 1914. 6p. (H. doc. 652.) Labor Dept. 

Immigration, restriction of. Hearings on H. 6060, Dee. 6-12, 1913. 
pts. 1-3, 353 p. Immigration and Naturalization Committee. 

. Report amending H. 6030. Dec. 15, 1913. Sp. (H. rp. 140.) 
Immigration and Naturalization Cemmitiee. 

. Report amending H. 6050. Dec. 16,1918. 12 p. (H. rp. 149.) 
. Immigration and Naturalization Committee. 

Immigration laws, rules of Nov 15,1911. 2ded. Sept. 9, 1913. 69 
p. Paper, 10c. Immigration Burau. . 

International Congress on Bills of Exchange. Report of American 
Delegation, with papers and prcceedings oi conference, held at The 
Hague in summer of 1912. 465 p. (8. doc. 162.) Paper, 35c. 

‘International Joint-Commissior on Boundary Waters between United 
States and Canada. Opinion ix matter of application of Michigan 
Northern Power Co. for approval of proposed lease with United States. 
‘Ottawa, Oct. 9, 1913. 12p. State Dept. 

International Radiotelegraph Convention, signed London: July 5, 
1912, proclaimed July 8, 1913. Reprint of 1914, with slight changes. 
31 p.il. Navigation Bureau. i 

Nobel peace prize. Letter from Counselor of State Department trans- 
mitting circular relating to, and ins distribution for year 1914. Dec. 15, 
1913. 2 p. (S. doc. 312.) 

Opium. H. 1966, to amend act to prohibit importation and use 
of opium for other than medicinal purposes. Jan. 17, 1914. 3p. Pub. 
No. 46. 5e. f 
. H. 1967, regulating manufacture of smoking opium within 
United States. Jan. 17,1914. 17>. Pub. No. 47. 5c. 

2 When prices are given, the documert in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washirg- 
ton, D. C. 
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Panama Canal. Executive order, with memorandum, to establish 
permanent organization of. Jan. 27,1914. 4p. (No. 1885.) State Dept. 

Panama Canal. Rules for measurement of vessels. Proclamation, 
Nov. 21, 1913, No. 1258. 20 p.il. State Dept. 

Seamen, American. Hearings on S. 136 to promote welfaré of in 
merchant marine of the United States, to abolish arrest and imprison- 
-ment as penalty for desertion and to secure abrogation of treaty provi- 
sions in relation thereto, and to promote safety at sea. Dec. 13, 1913. 
98 p. Merchant Marine and Fisheries Committee. 

. Hearings Dec. 13-19, 1913. 553 p. M erchant Marine and 
Fisheries c ommitiee. 

Uruguay, Arbitration convention between the United States and, 
signed Washington, Jan: 9, 1909, proclaimed Nov. 15, 1913. 5 p. 
(Treaty series 583). [English and Spanish.] State Dept. —- 
Geo. A. FINCH. 





JUDICIAL DECISIONS <NVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


IN FH YOUNG. 


~ 


District Court, W. D. Washington, N. D. 
August 15, 1912. 
[198 Fed. Rep. 715.] 


CUSHMAN, District Judge. Tle following causes are relied upon by 
applicant: Ludlam v. Ludlam, 31 Barb. (N. Y.) 486; In re Saito (C. C.) 
62 Fed. 126; In re Kumagai (D. 2.) 163 Fed. 9225 U. S. v. Balsara, 180 
Fed. 694, 103 C. C. A. 660; In r Hallajian (C. C.) 174 Fed. 834; In re 
Mudarri (C. C.) 176 Fed. 465; Bessho v. U. S., 178 Fed. 245, 101 C. C. A. 
605; In re Camille (C. C.) 6 Fed. 256; In re Knight (D. C.) 171 Fed. 299. 

This applicant for naturalizat-on has fully complied with all of .the 
requirements of the statutes as n alien petitioner to be admitted as a 
citizen of the United States, but it was heretofore decided by the judge 
of this court that he was not elæible for the reason that he was not a 
white man. By the proofs submitted, it was shown that he was born 
at a place in Yokohama, Japan under the dominion of the Emperor 
of Germany, that he is a subject: of the Emperor of Germany, and that 
his father is a German and his nother a Japanese woman. The court 
ruled that the right to become a naturalized citizen of the United States 
depends upon parentage and bloəd, and not upon nationality or status. 
After the making of this ruling, it-was ordered that the cause be reopened 
for further consideration, presentation of argumen: and authorities, 
and disposition, which hearing hs now been had. l 

In the former ruling, the cour- approved and adopted as its own the 
reasoning in the decision of In re Knight, 171 Fed. 299, which authority 
is reinforced by In re Ab Yup, 1 Ed. Cas. 223; No. 104, refusing the right 
of naturalization to a Chinamar, which case was decided prior to the 
Act of May 6, 1882, section 14 -f which (22 Stat. at Large, 61, e. 126 
[U. S. Comp. St. 1901, p. 1333 expressly prohibits the admission of 
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Chinese to citizenship; Fong Yue Ting v. United States, 149 U. S. 698, 
716, 13 Sup. Ct. 1016, 37 L. Ed. 905; In re Camille (C. C.) 6 Fed. 256, 
in which latter case the son of a white Canadian father and an Indian 
- mother was denied the right of naturalization: In re Saito (C. C.) 62 
Fed. 126, rejecting the epplication of a Japanese; In re Kanaka Nian, 
6 Utah, 259, 21 Pac. 992, 4 L. R. A. 726, to the same effect in the case 
of a Hawaiian; Elk v..Wi-kins, 112 U. S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643. 

The fact that the petitioner was born within the German legation, 
giving him the status of a German subject, in no way affects the ques- 
- tion. ‘The power to say when and under what circumstances an alien 
may become a citizen belongs to Congress.” In re Camille, supra. 
Congress has, by section 2169, R. 5. (U. S. Comp. St. 1901, p. 1833), 
limited the rights of naturalization to those aliens being ‘‘free white 
persons and to aliens of African nativity and to persons of African de- 
scent.” . 

The term “white person” must be given its common or popular 
meaning. As commonly understood, the expression includes all Eu- 
ropean races and those Caucasians belonging to the races around the 
Mediterranean Sea, whether they are considered as “fair whites” or 
“dark whites,” as classified by Huxley, and notwithstanding that 
certain of the southern and eastern European races are technically 
classified as of Mongoliar: or Tartar origin. 

It is Just as certain that, whether we consider the J apanese as of the 
Mongolian race or the Malay race, they are not included in what are 
commonly understood as “ white persons.” In the abstractions of-higher 
mathematics, it may be plausibly said that the half of infinity is equal to 
_ the whole of infinity; but in the case of such a concrete thing as the per- 
son of a human being it cannot be said that one who is half white and 
half brown or yellow is a white person, as commonly understood. In 
Louisiana, a person was deemed white if the African blood did not 
exceed one-eighth. The same was true in the Colonial Code Noir of 
France, 2 Kent, 72, note “b.” In Ohio, if there was more white blood 
than black or red, the person was considered white; but, if the colored 
blood was equal, the person was not white. Jeffries v. Ankeny, 11 Ohio, 
372; Gray v. State, 4 Ohi», 354. In Virginia and Kentucky the dividing 
line was generally recogrized as the quarter-blcod. Dean v. Common- 
wealth, 45 Va. 541; Gentry v. McMinnis, 3 Dana (Ky.) 382; 30 Encyc.' 
Law, 2nd Add., 517. 

Courts have “oad it necessary in aor cases to ascribe to a child 
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either the status of the father or mother, as where one parent was a 
slave and the other free; and, treating a slave as any other animal prop- 
erty and following the civil law, they have held that the child took 
the status of the mother. In cases involving the jurisdiction of the 
court, as where the court hac no jurisdiction to try an Indian for a 
crime committed against an Indian, and it was considered necessary 
to ascribe the defendant’s status to one or the other parent, Indians 
being freemen, the common law has been followed, and the child has 
been held to take the status oi the father. These decisions arose from 
the necessity for the adoption of an artificial rule. There is no such 
necessity in the case at bar. It is not necessary to detarmine the exact 
status of.the Peuuipper: All that is necessary is to determine whether 
he is a “white person” within tne meaning of the law. 

Mounsel for petitioner chiefly rely upon the case In re Rodriguez 
(D. C.) 81 Fed. 337. In that case the petitioner was a Mexican.- It 
appears that the case was controlled by the fact that the natives of - 
Mexico had for over 300 years been mixing their blood with that of the 
natives and descendants of Spain; indulging in the presumption that 
afier that length of time the dominant race would have established it- 
self. Further, the court was controlled by the treaty with Mexico of 
1838, expressly recognizing the right of Mexicans to become naturalized 
citizens of the United States. This treaty had, prior to the decision, been 
abrogated; but, as showing the government’s construction of the law lim- 
iting the right to citizenship, applied to natives of Mexico, it was con- 
sidered persuasive. If this decision goes further than here indicated, it 
is opposed to what this court considers the weight of authority. 

Petition denied. | 


JUDGMENT OF THE HIGH COURT CF THE EAST AFRICA PROTECTORATE IN 
THE CASE BROUGHT BY THE MASAI TRIBE AGAINST THE ATTORNEY- 
GENERAL OF THE PROTECTORATE AND OTHERS.! 


‘Mombasa. May 26, 1913. 


The action having been set down for argument on a preliminary point 
of law only on the issue of jurisdiction as raised on the pleadings by 
the Attorney-General, the only question that I have now to decide is 

nether the claims of the plaintiffs are recognizable by this court. 


1 Cd. 6939, July, 1913.. 
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2 Mr. Home has argued on their behalf that it is not sufficient for the 
government merely to plead “Act of State,” but that it is incumbent 
on the court to scrutinize those acts which are alleged to be Acts of State 
so as to be able to decide whether they in fact are or are not Acts of State, 
and that for this purpose it will be necessary to take evidence generally; 
and particularly, on the point of the alleged fiduciary relationship be- 
tween the Secretary of State and the Masai tribe, he wishes to put in 
evidence speeches in the House of Commons. : 

I agree that the court must satisfy itself as to the real nature of the 
acts which are claimed to be Acts of State, but here all the facts relied - 
on are fully set out by the defendants in the pleadings, so that, in my 
view, the court is in a position to form an opinion regarding their true’ 
néture without the necessity of taking evidence generally, or con- 
 — sidering speeches in the House of Commons, which do not create legal 

obligations. 

_ Now, for the contention of the government to succeed it must be shown 
on the facts pleaded that the acts of which the plaintiffs complain are 
. really such Acts of State as are not cognizable by any municipal court. 

These facts are shortly as follows: 

In 1904 the then Commissioner of the Protectorate entered into an 
agreement with the Chief and certain representatives of the Masai tribe 
by which, tnter alia, it was arranged that certain sections of the tribe 
should remove to a reserve at Laikipia. This removal took place and 
the tribe was consequently: divided in two. 

In 1911, the then Governor of the Protectorate entered into i 
agreement with the Chiei, his regents, and ceritain representatives of 
that portion of the tribe living at Laikipia, by which it was arranged 
that the sections of the tribe which under the former agreement had 

= removed to Laikipia should move south into one reserve with the re- 
mainder of the tribe. ,; 

Both of these agreements were made by the government acting 
on instructions from, and with the sanction of, the Secretary of 
_ State. 

The Attorney-General contends that tiese agreements were in effect 
treaties while the plaintiffs prefer to call them agreements, though in - 
their concise statement ths:1904 agreement, on which they rely, is called 
by them a treaty. For the present I will call them agreements. 


2 Forester v. Secretary of State I. A., 1872, p. 10; Musgrave v. Pulido, 6 App. — 
p. 102. 
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The material portions of these two agreements are as follows: 


We, the Undersigned, being the Lybon and Chief (representatives) of the existing 
clans and sections of the Masai tribes in the East Africa Protectorate, having, this 
uth day of August, 1904, met Sir Donald Stewart, His Majesty’s Commissioner for 
the East Africa Protectorate, and discussed fully the question of a land settlement 
scheme for the Masai, have, of our own free will, decided that it is for our best in- 
terests to remove our people, flocks, and herds into definite reservations away from 
the railway line, and away from any land that may be thrown open to European 
settlement. 

We have, after having already discussed the matter with Mr. Hobley at Naivasha 
and Mr. Ainsworth at Nairobi, given this matter every consideration, and we recog- 
nize that the government, in taking up this question, are taking into consideration 
our best interests. 

Now, we, being fully satisfied that zhe proposals for our removal to definite and 
final reserves are for the undoubted goad of our race, have agreed as follows: 

That the Elburgu, Gekunuki, Loita, Damat, and Laitutok sections shall remove 
absolutely to Laikipia, and the boundaries of the settlement shall be, aoe 
as follows: 

And by the removal of the foregoing sections to the reserve we undertake to saat 
the whole of the Rift Valley, to be usec by the government for purposes of European 
settlement. Further, that the Kaptei. Matapatu, Ndogalani, and Sigarari sections 
shall remove into the territory originally occupied by them to the south of Donyo 
Lamayu (Ngongo), and the Kisearian stream, and to comprise within the area the 
Donyo Lamuyu, Ndogalani, and Matapatu mountains, and the mos Narok, and 
to extend to Sosian on the west. 

In addition to the foregoing, Lenana, as Chief Lybon, and his successors, to be 
allowed to occupy the land lying in between the Nbagathi and Kisearian streams 
from Donyo Lamuyu to the point where both streams meet, with the exception of 
land already occupied by Mr. Oulton, Mr. McQueen, and Mr, Paterson. 

In addition to the foregoing, we asked that a right of road to include certain access 
to water be granted to us to allow of our keeping up communications between the 
two reserved areas, and further, that. we be allowed to retain control of at least five 
square miles of land (at a point on the slopes of Kinangop to be pointed out by Legal- 
ishu and Masakondi), whereat we can carry out our circumcision rites and ceremonies. 
in accordance with the custom of our ancestors, 

We ask, as a most important point in this arrangement, that the government will 
establish and maintain a station on Laikipia, and that officers whom we know and 
trust may be appointed to look after us there. 

Also that the government will pay reasonable compensation for any Masai culti- 
vation at present existing near Nairobi. 

In conclusion, we wish to state that we are quite satisfied with the foregoing ar- 
rangement, and we bind ourselves and our successors, as well as our people, to 
observe them. 

We would, however, ask that the settlement now arrived at shall be enduring so 
long as the Masai as a race shall exist, and that: Kuropean or other settlers shall not 
be allowed to take up land in the settlements. 
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In confirmation of this agreement, which has been read and fully explained to us, 
we hereby set our marks against our names as under: 


Lenana, son of Mbatian, Lybon of all the Masai. - 

Masakecndi, son of Arariu, Lybon at Naivasha. 
Signed at Nairobi, August 15th, 1904: 

Lemani, Elmura of Matapatu. 

Leteregi, ditto. 

Lelmurua, Leganan of Kapte. 

Lakombe, Elmura of Kapte. 

Limgiseng, Elmura of Ndogalani. 

Lisiari, ditto. 

Mepaku, Head Elmoran of Matapatu. 

Lambari, Leganon of Ndogalani. 

Naivasha, representing Elburgu, Gekunuku, Loita, Damat, and Laitutok. 

Legalishu, Leganan of Elburgu. 


Olmugeza, ditto. 
Olainomodo, ditto. 
Olotogia, ditto. 
Olieti, ditto. 
Lanairugu, ditto. 
Lingaldu, ditto. 
Ginomun, ditto. 


Liwala, Leganan of Gekunuki. 
Lembogi, Leganan of Leitutok. 

Signed at Nairobi, August L5th, 1904: 
Sabori, Elmura of Elburgu. 


‘I, Donald Stewart, K.C.M.G., His Majesty’s Commissioner for the East Africa 
Protectorate, hereby agree to the foregoing, provided the Secretary of State approves 
of the agreement, and in witness thereof I have this 10th day of August, 1904, set 
my hand anc seal. 


We, the undersigned, being the Paramount Chief of all the Masai and his regents 
and the representatives of that portion of the Masai tribe living in the Northern 
Masai Reserve, as defined in the agreement entered into with the late Sir Donald 
William Stewart, Knight Commander of the Most Distinguished Order of Saint 
Michael and Saint George, his Majesty’s Commissioner for the East Africa Protecto- 
rate, on the ninth day of August, one thousand nine hundred and four, and more 
particularly set out in the proclamation of May thirtieth, one thousand nine hundred 
and six and published in the Oficial Gazette of June first, one thousand nine hundred 
and six, do hereby on our owr behalf and on behalf of our people, whose representa- 
tives we are, being satisfied that it is to the best interest of their tribe that the Masai 
people should inhabit one area and should not be divided into two sections as must 
arise under the agreement aforesaid whereby there were reserved to the Masai tribe 
two separate and distinct areas of land, enter of our own free will into, the follow- 
ing agreement with Sir Edcuard Percy Cranwill Girouard, Knight’ Commander 
of the Most Distinguished Order of Saint Michael and Saint George, Member o7 the 
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Distinguished Service Order, Governor and Commander in Chief of the East Africa 
Protectorate, hereinafter referred to as the Governor. 

We agree to vacate at such time as the Governor may direct the Northern Masai 
Reserve which we have hitherto inhabited and occupied and to remove by such 
routes as the Governor may notify to us, our people, herds, and flocks to such area 
on the south side of the Uganda Railway as the Governor may locate to us, the 
said area being bounded approximately as follows and as shown on the attached 
map. . . 
Provided that nothing in this agreement contained shall be deemed to deprive 
the Masai tribe of the rights reserved to it under the agreement of August ninth, 
one thousand nine hundred and four, aforesaid, to the land on the slopes of Gnepop 
whereon the circumcision rights and ceremonies may be held, 

In witness whereof and in confirmation of this agreement which has been fully ex- 
plained to us we hereby set our marks against our names as under: 


Mark of Segi, son of Ol-onana (Lenana), Paramount Chief of all the Masai. 

Mark of Ol-le-Gelesho (Legalishu), Regent during the minority of Segi, head 
of the Molelyan Clan; and chief spokesman (Ol-aigwenani) of the Il-Kitoip 
(Il-Merisho) age-grade of the Purko Masai. 

Mark of Ngaroya, Regent during the minority of Segi, of the Aiser Clan, 

Mark of Ol-le-Yeli, head of the Mokesen Clan of the Purko Masai, and one of 
the spokesmen (Ol-aigwenani) of the Il-Kitoip (Il-Merisho) age-grade of the 
Purko Masai. 

Mark of Ol-le-Turere, head of the Mokesen Clan of the Purko Masai. 

Mark of Ol-le-Malit, one of Masikondi’s representatives, of the Lughumae l 
branch of the Aiser Clan of the Purke Masai. . 

Mark of Ol-le-Nakola, head of the Tarosero Clan of the Purko Masai 

Mark of Ol-le-Naigisa, head of the Aiser Clan of the Purko Masai. 

Mark of Marmaroi, uncle and personal attendant of Segi. 

Mark of Saburi, the Prime Minister of the Late Chief Ol-onana (Lenana) and 
principal elder of the Southern Masai Reserve. 

Mark of Agali, uncle of Segi, representing the Loita Masai, 

Mark of Ol-le-Tanyai of the Tarosero Clan, chief spokesman ( EE 
-of the Lemek (Meitaroni) age-grade of the Pucko Masai. 


‘The above set their marks to this nee at Nairobi on the fourth se of April, 
nineteen hundred and eleven, 
A. C. Hollis, 
Secretary, Native Affairs. 


Ol-le-Masikondi, head of the Lughumas section of the Aiser Clan; chief elder 
of the Purko Masai, called in the former treaty Ol Oiboni of the Purko Masai. 
Ol-le-Batiet, head of Aiser Clan of the Purkó Masai on Laikipia, Saeenenan 

of the age [? age-grade] known as Il Merisho. 


` The above set their marks to this agreement at Rumuruti on the 13th day of April, 
nineteen hundred and eleven. 
l E. D. Browne, i i 
Assistant District Commissioner, Laikipia. 


Se t brt imaia petiini te ee e e 
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the Crown, and Nos. I, HI and V ¿lso egainst the 20th and 21st defend- 
ants on the grounds that the government having by the 1904 agreement 
become trustees for the Masai, they failed to execute their trust, but 
entered into another agreement in 1911 contrary to the former one and 
derogatory to the interests of them cestue que trusts, and that the later 
agreement was obtained by duress, and is further not binding as it has 
not received the approval of the sribe, and that the losses they allege 
they have suffered are due to the government executing the terms of the 
second agreement in violation of tke first, which still continued to exist. 

Now, are the acts of defendants complained of by the plaintiffs Acts 
of State? 

The answer to this is, in my opinion, contained in my finding that’ 
both the agreements are in fact treaties. For it follows from that find- 
‘ing that there was no such contrectual relationship as alleged between 
the parties, and that in this action the plaintiffs are s2zeking by means 
of the court to enforce the provisioas of a treaty. 

The Paramount Chief himself zould not bring such an action, still 
less can his people (Feather v. Qu2en, 35 L. J. K. B., 208 and Buron ù. 
Denman, 2 Excheg. 167). i 

As regards the plea of duress aad the want of approval of the tribe 
to the second agreement, as affecting its validity, it is not within the 
competence of this court, having aeld the agreement to be a treaty, to 
consider its validity as affected either by the pourparlers before its 
signature or a want of authority om the part of the signatories. 

As to the alleged losses incurred by the plaintiffs, they themselves 
plead that defendants 20 and 21 vere the agents of the government act- 
ing in pursuance of the orders of the government or Secretary of State 
in carrying out the second agzeement, which pleading is accepted by 
both of these defendants as their defence. Such an action as against 
them is founded on tort and will aot lie, and their acts in carrying out 
the terms of a treaty having been on instructions from and adopted by 
the government are as much Acts of State as the treaty itself. 

Relief V claimed as against trese defendants for similar reasons is 
not one that this court could grant as it would in its crudest form be an 
Anjunction to officers of the government to prevent them carrying out 
- an Act of State. 

The remaining defendants on the record are merely nominal as signa- 
‘tories to the 1911 agreement and n> relief is claimed as against them. 

I hold therefore on the issue before me that the acts of the defendants 
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complained of by the plaintiffs are in fact Acts of State which are not 
cognizable by a municipal court.. 

The Crown, acting through its Commissioner, first made one treaty 
with the Masai, and subsequently acting through the Governor modified 
that treaty by another, and I cannot do better than adapt to the present 
case the concluding words of Lord Kingsdown in giving judgment in the 
Privy Council in the case of Secretary of State for India v. K. B. Sahaba 
(XII Moore 22): “It may have been just or unjust, politic or impolitic, 
beneficial or injurious, taken as a whole, to those whose interests are 
affected. These are considerations into which this court cannot enter. 
It is sufficient to say that even if a wrong has been done, it is a wrong 
for which no municipal court of justice can afford a remedy.” 

The action is dismissed with costs. 

l R. W. HAMILTON. + 
26 May, 1818. 


LAPINA V. WILLIAMS, COMMISSIONER OF IMMIGRATION. 
Supreme Court of the United States. 
1239 U.S. 78.] 
January 5, 1914. 
[The facts are stated in the opinion.] 
Mr. Justice Pitney delivered the opinion of the court. 


' The petitioner, an unmarried woman and a native of Russia, came 
to the United States in the year 1897 or 1898, at the age of about twelve 
years, accompanied by a man who had promised to marry her, and dur- 
ing the four years immediately following she practiced prostitution in 
the City of New York and supported her companicn with the proceeds 
of her prostitution; she then left that city, and thereafter continuously 
practiced prostitution in various parts of the United States, including 
different towns and cities in the States of Washington, Arizona, and > 
Texas. In the month of March, 1908, she returned to Russia for the 
purpose of visiting her mother, intending at the same time to return 
to this country; she reéntered the United States at the port of New York 


520 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


in June, 1908, accompanied by her mother, at which time petitioner 
falsely represented, for the purpcse of facilitating her landing, that 
she was Mrs. Joseph Fiore, and she wife of an American citizen; at 
the time of this, her second entry, she intended to continue the practice 
of prostitution in the United States, and almost immediately upon being 
admitted she engaged in that practice, and was continually engaged 
in it until September 21, 1909, oa which date she was arrested in a 
house of prostitution in Phoenix, Arizona, upon a warrant of arrest duly 
issued by the Acting Secretary of Commerce and Labor under the pro- 
visions of the Immigration Act of February 20, 1907, c. 1134, 34 Stat. 
898. Upon a hearing properly accorded to her, the foregoing facts were 
established, and an order of deportation was made upon the ground 
that she was a prostitute and was such at the time of her entry into the 
United States; that she entered the United States for the purpose of 
prostitution; and that she had b2er found an inmate of & house of prosti- 
tution and practicing the same wi-hin three years after her entry. She 
obtained a writ of habeas corpus, -vhich, after a hearin’, was dismissed 
by the District Court for the Southern District of New York. ‘Upon 

appeal, the Circuit Court of Appeals affirmed the order of dismissal 
' (sub nom. Ex parte Hoffman, 17£ Fed. Rep. 839). The present writ 
of certiorari was then allowed beceuse of the division of judicial opinion 
upon the question presented, wh:ch is whether the provisions of the 
Immigration Act of 1907 respecting admission and deportation apply 
to an alien such as the petitioner, who, having remained in this country 
for more than. three years (in this imstance for more than ten years), after 
first entry, and having gone abroad for a temporary purpose and with 
the intention of returning, again seeks and gains admittance into the 
United States. 

The pertinent provisions of tke 4.ct of 1907 are set forth in the margin.! 


1 Sec. 2. That the following classes of aliens shall be excluded from admission into 
the United States . . . prostitutes or women or girls coming into the United 
States for the purpose of prostitution or for any other immoral purpose; 

34 Stet. 898. 

Sec.3 . . . any alien woman or siri who shall be found an inmate of a house 
of prostitution or practicing prostituticn, at any time within three years after she 
shall have entered the United States, shall be deemed to be unlawfully within the 
United States and shall be deported as >rovided by sections twenty and twenty-one 
of this Act. 34 Stat. 899. 

Sec. 20. That any alien who shall enter the United States in violation of 
law . . . shall, upon the warrant cf the Secretary of Commerce and Labor, be 
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So far as the present question is concerned, the Act is not materially 
different from—certainly not less stringent than—the Act of March 3, 
1903 (32 Stat. 1213, e. 1012). The Circuit Court of Appeals in the 
present case followed its own decision in Taylor v. United States, 152 
Fed. Rep. 1, which was based upon the Act of 1903, and in which it was 
held that while the provisions of the Act of March 3, 1891 (26 Stat. 
-1084, c. 551) had been construed as restricted to “alien immigrants,” _ 
the Act of 1¢03 had been sc framed as to cover aliens whether immigrants 
or not. In behalf of the petitioner it is contended that the court erred 
in its judgment as to the purpose of Congress in modifying the language 
of previous Acts on adopting the revision of 19038, and that this Act 
and the Act of 1907, as well as those that preceded them, when properly 
construed, refer to ‘ Aon immigrants” exclusively. - 

The Acts of 1903 and 1907 being revisions or compilations (with 
some modifications) of previous Acts pertaining to the same general 
subject-matter, a reference list, in chronological order, is for convenience 
set forth in the margin.’ 


taken into custody and déportad to the country whence ke came at any time within ` 
three years after the date of his entry into the United States. 34 Stat. 904. 

Sec. 21. That in case the Seeretary of Commerce and Labor shall be satisfied chat 
an alien has been found in the United States in violation of this Act, or that an alien 
is subject to deportation under the provisions of this Act or of any law of the United 
States, he shall cause such alier within the period of three years after landing or entry 
therein to be taken into custcdy and returned to the country whence he came, as 
provided by section twenty of this Act, . . . 34 Stat. 905. 

2 Immigration Acts: Rev. Stat. Title “Immigration,” §§ 2158-2164. 

` “An Act supplementary to the Actsi in relation to immigration,” approved March 3, 
1875, 18 Stat. 477, ¢. 141. 

“An Act to regulate Immigration,” approved August 3, 1882, 22 Stat. 214, ¢. 376. 

“Àn Act to prohibit the importation and migration of foreigners and aliens under 
contract or agreement to perfarm labor in the United States, its Territories, and the 
District of Columbia,” approved February 26, 1885, 23 Stat. 332, c. 164. 

“An Aci to amend an Act to prohibit the importation and immigration of foreigners 
and aliens under contract or agreement to perform labor in the United States, its 
Territories, and the District of Columbia,” approved February 23, 1887, 24 Stat. 
414, c. 220, 

“An Act making appropriations to supply deficiencies,” etc., approved October 19, 
1888, containing clauses amending Acts of February 26, 1885, and of February 23, 
1887, 25 Stat. 565, 566, 567, e. 1210. 

“An Act in amendment to the various Acts relative to immigration and the impor- 
tation of aliens under contract or agreement to perform labor,” approved March 3, 
1891, 26 Stat. 1084, c. 551. 
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In a number of cases in the Federal District and Circuit Courts, it 
was held that the provisions of tae Act of March 3, 1891, and the Acts 
that preceded it, relating to the exclusion and deportation of persons 
arriving in the United States from foreign countries, were confined ‘in 
their operation to “alien immigrants;” and that this term did not in- 
_ clude aliens previously resident in this country, who had temporarily 
departed with the intention of re-urning. In re Panzara (1892), 51 Fed. 
Rep. 275; In re Martorelli (1884). 63 Fed. Rep. 437; In re Maiola (1895), 
G7 Fed. Rep. 114; In re Ota (18€9), 96 Fed. Rep. 487. The same view 
was expressed by the Circuit Court of Appeals for the Ninth Circuit. 
in Moffitt v. United States (1904) 128 Fed. Rep. 375. 

Upon the reasoning and authcrity of these cases, a similar construc- 
tion was given to the Act of 1908 in United States v. Aultman Co. (1906), 
143 Fed. Rep. 922 (affirmed by the Circuit Court of Appeals, 148 Fed. 
Rep. 1022), the attention of the court apparently not having been di- 

rected to the question whether any significant change had been made 
~ in the law by the revision of 1903. 

But in Taylor v. United States (1907), 152 Fed. Rep. 1, which was a 
review by: the Circuit Court of Appeals for the Second Circuit of a judg- 
ment of conviction upon an indictment for a misdemeanor for permitting 
an alien sailor to land in New York, contrary to § 18 cf the Act of 1903, 
which made it the duty of the orners, officers, and agents of any vessel 
bringing an alien to the United ftates to adopt due precautions to pre- 
vent the landing of any such «lien, ete., the court reviewed the changes 
made by Congress in the revision of 1903, “following decisions of the 
courts which tended to relax the provisions of earlier Acts,” and, find- 
ing that § 18 of the Act of 1903 substantially reénacted a part of 8 of 
the Act of 1891, employing the zerm “alien” in the place of the term 


“An. Act to facilitate the enforcemert of the immigration and contract-labor laws 
of the United States,” approved March 3, 1893, 27 Stat. 569, ¢. 206. 

“An Act making appropriations for sundry civil expenses,” etc., approved Au~ 
gust 18, 1894, containing clauses amending immigration laws 28 Stat. 372, 390, 391, 
c..301. 

“An Act to regulate the immigration of aliens into the United States,” approved 
March 3, 1903, 32 Stat. 1213, c. 1012. 

“An Act to regulate the immigratioa of aliens into the United States,” approved 
February 20, 1907, 34 Stat. 898, c. 1134 

“An Act to amend an Act entitled ‘An Act to regulate the immigration ‘of aliens 
into the United States,’ approved Febriary twentieth, nineteen hundred and sevou,” 
approved March 26, 1910, 36 Stat. 253, e. 128. 
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“alien immigrant,” and that similar changes were made in other parts 
of the Act, came to the conclusion that the change evinced an intent 
ef Congress to use the-word “alien” in its ordinary and unqualified 
‘aning. This decision was reviewed in this court, and the judgment 
was reversed, but upon the ground (207 U. 8. 120, 124) that § 18 did not 
apply to the ordinary case of a sailor deserting while on shore leave. 
Shortly after the decision of the Cireuit Court of Appeals in the Taylor 
‘Case, the Circuit Court of Appeals for the Third Circuit, in Rodgers v. 
United States, ex rel. Buchsbaum (1907), 152 Fed. Rep. 346, held that 
the provision of § 2 of the Act of 1903, enumerating the classes of aliens 
to be excluded from admission into the- United States, and amongst 
them “persons afflicted with a loathsome or with a dangerous contagious 
disease,” and the provision of § 19, for the deportation of “aliens brought 
into this country in violation of law,” could not be construed so as to 
extend to aliens domiciled in this country; affirming In re Buchsbaum, 
141 Fed. Rep. 221. In United States v. Nakashima (1908), 160 Fed. Rep. 
842, the Circuit Court of Appeals for the Ninth Circuit adopted the same 
view of the Act of 1903 expressed in the Aultman and Buchsbaum cases, 
rejecting that adopted by the Court of Appeals in Taylor v. United States. 
On the other hand, the latter decision has been followed in a number 
of cases arising under the Act of 1907, which in this respect does not 
materially differ from the Act of 1903. Ex parte Petterson (1908), 166 
Fed. Rep. 536; United States v. Hook (1908), 166 Fed. Rep: 1007; 
United States v. Villet (1909), 173 Fed. Rep. 500; Ex parte Hoffman 
(1910), 179 Fed. Rep. 839 (being the case now under review); Sibray v. 
United States (1911), 185 Fed. Rep. 401; United States v. Williams 
(1911), 186 Fed. Rep. 354; United States v. Sprung (1910), 187 Fed. Rep. 
903; Frick v. Lewis (1912), 195 Fed. Rep: 698; Siniscalchi v. Thomas 
(1912), 195 Fed. Rep. 701. Conira, Redfern v. Halpert (1911), 186 Fed. 
Rep. 150; and see United States v. Rodgers (1911), 191 Fed. Rep. 970. 
The authority of Congress over the general subject-matter is plenary; 
it may exclude aliens altogether, or prescribe the terms and conditions 
upon which they may come into or remain in this country. Chinese 
Exclusion Case, 180 U. S. 581, 603; Nishimura Ekiu v. United States, 
142 U. S. 651, 659; Fong Yue Ting v. United States, 149 U. S. 698, 713; 
Lem Moon Sing v. United States, 158 U. S. 538, 547. 
The question, therefore, is not the power of Congress, but its intent 
and purpose as expressed in legislation. The cases that have held the 
immigration Acts not to apply to domiciled aliens returning after a 
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temporary absence have been resed in part upon the use of the term 
“immigration” in the titles of the respective Acts, and in part upon the 
employment of that or similar terms in the enacting clauses. _ 

As authority for a liberal interpretation of the Acts, two decisions 
of this court have at times been referred to, which have, however, little, 


if any, present pertinency. Ho.v Trinity Church +. United States, - 


143 U. S. 457, held that the Contract-Labor Law of February 26, 1885 
(23 Stat. 382, c. 164), did not forbid a contract for employing a 
clergyman. The Act was construed according to its spirit rather than 
its letter, and in view of its title, the evil- intended to be remedied, the 
- circumstances surrounding the appeal to Congress for legislation, and 
the reports of committees in each House, it was held to be the legislative 
purpose simply to stay the influx of cheap unskilled labor. Since this 
decision, an express exception has been made of “ministers of any re- 
ligious denomination.” In Lau Cw Bew v. United States, 144 U. S. 47, 
this court held that the provision of the Chinese Restriction Act of 
May 6, 1882 (22 Stat. 58, c. 126, 36) as amended by Actof July 5, 1884 
(23 Stat. 115, c. 220), requiring every Chinese merchant coming into this 
country to procure and produce x certificate from the Chinese Govern- 
ment, did not apply to Chinese merchants already domiciled in the 
United States, who, having left th.s country for some temporary purpose, 
sought to reénter it upon their -eturn to their homes here. But this 
decision was based in part upon the language of the particular statute 
and in part upon the fact that cur treaty with China gave to Chinese 
merchants.domiciled in the United States the right of egress and ingress, 
and the other rights, privileges, snd immunities enjoyed in this country 
by the citizens or subjects of the most favored nation. 

The legislative history of ths Act of 1903 demonstrates that the elimi- 
nation of the word “immigran>” and other equivalent qualifying phrases 
was done deliberately. The bil! originated in the House of Repre- 
sentatives, where the committee report declared that its general pur- 


pose was “to bring together in one Act scattered legislation here- - 


tofore enacted in regard to tae immigration of aliens nto the United 
States . . . to amend such portions thereof as have been found, 
either as the result of experience m administering the law or of judicial 
decision, to be inadequate to acsomplish the purpose plainly intended 
thereby; and to add thereto such further provisions as seem to be de- 
manded by the consensus oi enlightened public opinion.” H. Rept. 982, 
57th Cong., Ist Sess. .The regcrt of the Senate committee likewise 


r 
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explained the bill as being :n the main a reénactment of existing laws on 
the subject of immigration, stating—‘‘The necessity for such reénact- 
ment is due in part to the fact that, as a result of judicial decisions, as 
well as of administrative experience, the efficiency of such laws to ac- 
complish the evident purpose of their enactment has been shown to be 
materially less than appeared to be the case at the time of such enact- 
ment, and therefore a new expression of the legislative will upon the 
subject of immigration has become desirable.” The Senate inserted 
the word “immigrant” in one place, but it was eliminated in con- 
ference. S. Rept. 2119, 57th Cong., Ist Sess.; S. Doc. 62, 57th Cong., 
2nd Sess.; Cong. Record, Vol. 36, p. 2949, 57th Cong., 2d Sess. 

Counsel for petitioner cites the debates in Congress as indicating that 
the Act was not understood to refer to any others than immigrants. But 
the unreliability of such debates as a source from which to discover the 
meaning of the language employed in an Act of Congress has been fre- 
quently pointed out (United States v. Trans-Missouri Freight Ass’n, 
166 U. S. 290, 318, and ceses cited), and we are not disposed to go be- 
yond the reports of the committees. Holy Trinity Church v. United 
States, 143 U. S. 457, 463; Binns v. United States, 194 U. 8. 486, 495; 
Johnson v. Southern Pacific Co., 196 U. S. 1, 19. 

It is earnestly insisted that the omission of the word “Immigrant” 
is of little consequence, because it does not apply at all to the excluding 
section. It is said that the words “alien immigrant” did not occur 
in the acts of 1875, 1882, 1885, or 1887, and did not occur in the exclud- 
_ ing section of the Act of 1891, but only in its eighth section—that which 
related to manifesting. Kut in the Act of 1893, “To facilitate the .en- 
forcement,” etc., each section was made to apply to “alien immigrants.” 
The force of the argument pretty well disappears when we recall that 
it was in spite of the absence of the word “immigrant” in the excluding 
clause that courts had held that because the word occurred in the title 
and in other provisions əf the pertinent Acts, the excluding clauses 
likewise were confined to immigrants, in the sense of aliens who had 
no domicile in this country. Of course, there were other considerations; 
the extreme hardship in individual cases where the aliens had long been 
resident in this country, and the practically uncontrolled authority 
of the executive officers of the government, being among them. But, 
whatever considerations may have combined to bring about the judicial 
interpretation of the Acts that preceded the revision of 1903, the. com- 
mittee reports already cited sufficiently show that the language of the 
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new Act was chosen not for the purpose g adopting, but in order to 
avoid, that interpretation. 

Upon a review of the whole matter, we are satisfied that Congress, 


‘in the Act of 1908, sufficiently expressed, and in the Act of 1907 reiter- 


ated, the purpose of applying its prohibition against the admission of 
aliens, and its mandate for their d2portation, to all aliens whose history, 
condition or characteristics brought them within the descriptive clauses, 
irrespective of any qualification rising out of a previous residence or 
domicile in this country. 

The excluding section as found in the Act of 1907 contains in its own 
language the clearest answer to tie entire argument for the petitioner. 
It readsas follows (34 Stat. 898, c. 1134, § 2): 


That the following classes of aliens shall be excluded from admission into the 
United States: All idiots, imbeciles, feekie-minded persons, epileptics, insane persons, 
and persons who have been insane within five years previous; persons who have had 
two or more attacks of insanity at any time previously; paupers; persons likely to 
become a public charge; professional b2ggars; persons afflicted with tuberculosis or 
with a loathsome or dangerous contagicus disease; persons not comprehended within 
any of the foregoing excluded classes vho are found to be and are certified by the ` 
examining surgeon as being mentally cr physically defective, such mental or physical 
defect being of a nature which may affect the ability of such alien to earn a living; 
persons who have been convicted of o- admit having committed a felony or other - 
crime or misdemeanor involving marl turpitude; polygamists, or persons who 
admit their belief in the practice of pelygamy, anarchists, or persons who believe 
in or advocate the overthrow bv force or violence of the Government of the United 
States, or of all government, or of all forms of law, or the assassination of public 
officials; prostitutes, or women cr girls coming into the United States for the purpose 
of prostitution or for any other immoral purpose; persons who procure or attempt to 
bring in prostitutes or women or girls fer the purpose of prostitution or for any other 
immoral purpose} persons hereinafter celled contract, laborers, who have been induced 
or solicited to migrate to this country br offers or promises of em>loyment or in conse- 
quence of agreements, oral, written or printed, express or implied, to perform labor 
in this country of any kind, skilled or uzskilled; ete., ete. 


None of these excluded classes (with the possible exception of contract 
laborers, whose exclusion depencs upon somewhat: different considera- 


tions) would be any less undesirable if previously domiciled in the 


United States. And besides, the section contains its own specific pro-, 
visos and. limitations, and these. on familiar principles, strongly tend 
to negative any other and implied exception. ; 
There remains, therefore, onl the use of the word “immigration” 
in the title of the Act to'furnish support for petitioner’s contention. 
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But it is only in a doubtful case that the title of an Act can control the 
meaning of the enacting clauses, and there is no such doubt here. United 
States v. Fisher, 2 Cranch, 358, 386; Holy Trinity Church v. United 
States, 143 U. S. 457, 462; Coosaw Mining Co. v. South Carolina, 144 
U. S. 550, 563; Patterson v. Bark Eudora, 190 U. S. 169, 173; Cornell v. 
Coyne, 192 U. S. 418, 430. 

It was not intended, in the opinion of this court in Taylor v. United 
“States, 207 U. S. 120, 126, to intimate an opinion with respect to the 
construction of § 18 of the Act of 1903 that is inconsistent with the 
result now reached. There the Circuit Court of Appeals (one judge 
_(lissenting) had construed that section as excluding even the ordinary 
sailor, if an alien; basing this construction upon the changes wrought 
by Congress in the revision of 1903. This court, speaking by Mr. Justice 
Holmes, said: — : 


“A reason for the construction adopted below was found in the omission of the 
word ‘immigrant’ which had followed ‘alien’ in the earlier Acts. No doubt that 
may have been intended to widen the reach of the statute, but we see no reason to 
suppose that the omission meant to do more than to avoid the suggestion that no 
one was within the Act who did not come here with intent to remain. It is not neces- 
sary to regard the change as a mere abbreviation, although the title of the statute 
is “An Act to regulate the immig-ation of aliens into the United States.” 


Of course, this language was employed with reference to the facts 
of that case, and was not intended to negative a purpose on the part 
of Congress to bring within the reach of the statute aliens who had pre- 
viously resided in this country. In that case there was no element of 
previous residence. 

Judgment affirmed. 


BOOK REVIEWS 


- The United States and Mexico—i821-1848. A History of the relations 
between the two countries from the independence of Mexico to the 
close of the war with the United States. By George Lockhart 
Rives. New York: Charles Scribner’s Sons, 1913. 2 vols. pp. 720, 
726. 


The importance of the war with Mexico of 1846—48 and of the treaty 
of Guadalupe-Hidalgo, which closed it, has been overshadowed in the> 
minds of the American people by the mighty conflics for international: 
existence which closely followed is. It is not generally realized that more 
than half‘of the territory of Mexico became by that treaty a part of the 
United States. . | 

The book before us is an acecunt of our relations with Mexico from 
the. time she achieved her independence from Spain until 1848, when 
California and New Mexico werz ceded by her to the United States, and 
when she acknowledged what hed long been an accomplished fact—the 
independence of Texas from Mezican control and her annexation to the 
United States. The work is four.ded on a thorough study of the original 
sources and is written with such -mpartiality that the author often seems 
rather to leave it to the reader to pass judgment upon the men and 
actions described than to give his own conclusions. | 

The ability of President Polk as a drplomatist is put in a strong light 
- by the account of his negotiations with Great Britain as to the boundaries 
of what was then known as the *‘Oregon country,” that is, the country . 
west of the Rocky Mountains end north of California, Our treaty of 
1818 with Great Britain fixed the fortv-ninth parallel of north latitude . 
as the international boundary Ine from the Lake of the Woods to the 
Rocky Mountains, and provided for joint occupation of the country to 
the west of those mountains. As time went on and the country settled 
up, joint occupation became mcre and more embarrassing, until, in the 
early forties, the question brought us to the verge of war with England. | 
President Polk, by combined firmness and courtesy, effected a settlement 
by the extension of the line of the forty-nimth parallel to the Pacific 
` Ocean. This settlement, far from being (as has often been represented) a 
398 
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surrender of the rights of the United States, fixed the line which had 
been repeatedly proposed to England .as the nearest approximation | 
possible to exact international justice. The treaty of 1846, which closed 
the controversy in a manner which cemented the peace of the two 
countries and has proved sc equitable and satisfactory coincided in time 


- with the outbreak of the conflict with Mexico. 


+ 


If President Polk’s diplomacy was not so successful in our relations. 
with Mexico, it was due to radical differences in national character and 
temperament between the people of the United States and those of 
Mexico. 

One of the most illuminating passages of these volumes (I, 95-102) 
describes the composition of the Mexicen nation and the fundamental 
differences between the circumstances of the settlement of that country 
and of the United States. It is impossible at the present day, when 
relations with Mexico have again reached a stage of the most acute 
importance, to appreciate the problems of today without studying these 
differences. 

Several misapprehensions of persistent vitality are cleared up by this 
work. It has been repeatedly alleged that Texas formed a part of the 
vast territory of indefinite bounds purchased from France in 1803, under 
the name of Louisiana, and that the treaty. of 1819 with Spain, by which 
the Sabine River was fixed as the western boundary of Louisiana, con- 
stituted a surrender of a large part of the purchased province. This 
theory is examined by our author, and pronounced to be without founda- 
tion. The struggle of Texas for independence, as well as the movement 
both in Texas and in the United States for the annexation of that State, 


_ did not grow out of a desire to extend the sway of the institution of 


slavery, but was part of the general westward movement, with its 
accompanying desire for expansion. Opposition to the extension of 
slave territory did, indeed, form an important argument against the 
annexation of Texas, as did the apprehension of a further spread of 
slavery against the acquisition of New Mexico and California. The 
war with Mexico is shown to have originated not so much out of the 
annexation of Texas (which was an accomplished fact for nearly a year 
before its outbreak) as it did from the determination of President Polk’s 
administration to obtain satisfaction for the numerous claims of our 
citizens against Mexico. ‘These claims that country had neither the 
desire, nor the resources, to meet; and the administration at Washington 
believed they could only be satisfied by means of territorial acquisitions. - 
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Behind all of President Polk’s negotiations with Mexico was a keen ~ 
appreciation of the importance 2f California—then, practically a dere- 
lict—to the United States, an clea in which (as our author remarks) 
“he was far in advance of the pu alic opinion of his time.” 

Attempts at negotiation witt Mexico—whether for the recognition 
of the long accomplished indepe: dence of Texas, or for the settlement of 
our indemnity claims, or for tue peaceful acquisition of California— 
proved fruitless. The-mere fac that a government was known to be 
negotiating with the United S atas on any of these subjects almost 
sufficed to bring about its over hrow. Thus the very weakness of the 
' government tended to embroil itwith the United States. 

When the war had actually kegun, the manner in which it was con- 
ducted by the invading army st a model for the conduct of hostilities 
for all times: 

“Never, he (the American f£ecretary of State) asserted—~and with 
some justice—had war been lev ed by invading forces in such a manner. 
Fair or even extravagant price had been paid for supplies. Private 
property had been held sacred. Famishing Mexican soldiers had been . 
fed and their wounds bound up.” (II, 522.) . - l 

A statement which will be new and surprising to most readers of this 
work is, that at the close of hostilities and while terms of peace were 
under consideration, a large and influential party among the Mexicans 
was opposed to the evacuation of the country by the United States and 
preferred that the Americans si ould remain permanently in occupation. 
This plan failing, ‘proposals were actually made to [General] Scott to 
have him issue a pronunciamie-to and declare himself dictator after the 
ratification of the treaty of peace. This amazing plan contemplated 
the organization of an army of Americans, to be recruited from the men 
discharged at the close of the war, which Scott thought ‘would suffice to 
hold the republic in tranquility and prosperity. * * * Being àl- 
ready in possession of the prncipal forts, arsenals, foundrys, mines, 
ports of entry and cities, with 1zeerly all the arms of the country, it was 
not doubted that a very genera. acquiescence would soon have followed.’ 
Scott states that he ‘ultimate:y’ declined the overtures made to him, 
although ‘highly seductive bota as to power and fortune.’” 

In the end, the treaty of C uadalupe-Hidalgo was concluded by an 
unauthorized negotiator. Trist, chief clerk of the State Department, 
had been sent by our government to accompany the army.and take 
advantage of the proper time conclude a treaty cf peace, the terms of. 
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‘which were definitely fixed by his instructions. Cn the rejection by the 
Mexican Government of the terms first offered, Trist was peremptorily 
recalled and the Mexican Government formally notified of the termina- 
tion of his authority. In defiance of his recall, and with full knowledge 
on the part of the Mexican Government that he was without authority, a 
treaty was negotiated and signed. As, however, it conformed to his 
original instructions, it was accepted by the President and ratified by the 
Senate. 

The work is written in a most attractive style and illustrated with 
ample maps and plans. The present difficulties in Mexico are incom- -` 
prehensible without a knowledge of the course of her history during the 
first half of the nineteenth century as related in this book. While the 


- present situetion presents a more serious problem than any which has 


previously occurred, the reader of these volumes will, in many places, . 
find reminders that many of the difficulties of the present day find a 
striking parallel i in the earliar history of the country. 

GEORGE A. KING. 


Il Canale di Panama. By Enrico Catellani. Roma: Tipografia dell 
*Unione Editrice, 1912. pp. 114, map. 

In this pamphlet of 114 pages Professor Catellani has reprinted from 
the Rivista Coloniale his study of the international problems arising out 
of the approaching complezion of the Panama Canal and the legislation 
on the subject adopted by the United States. 

The limits of the article permit only of the most summary sketch of 
the history af the project, out the relevant facts are clearly enough and. 
quite dispassionately stated, and noticeably without importing con- 
troversial matter or displaying any tendency either to undue criticism or 
enthusiasm. 

The interest of the anti in fact relates to the neutralization or semi- 
neutralization of the Canal, and to the Hay-Pauncefote Treaty as it 
bears upon the two subjects of fortification and of the exemption of 
coastwise shipping from tolls. 

As a matter of fact, he would doubtless deny that the term neutraliza- 
tion is properly to be applied to the status of the Panama Canal at all: 
its exemption from warlike uses depends entirely on the clause of the 
treaty, between Great Britain and the United States, modelled on, 
though not precisely following, the similar clauses of the convention 
relating to the Suez Canal. As between the two parties to the treaty 
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there is a mutual obligation; as wowards other nations interested there is 
a mere promise without consiceration, practically ineffectual because 
these nations are not themsel7es in any way bound to respezt the 
neutrality: and the sole guarantee for the continuance of the status is in 
fact the armed power of the Uni ed States. 

Neutralization, properly speaking, is necessarily an effect not merely of 
joint but of general action, andı guarantee restings»merely on the power 
of a single nation is evidently izaperfect. The analogy to the status of 
the Canal is in fact to be found zot at ues but much more nearly in the 
Kiel Canal. 

If it furnished a complete ana.ogy the matter would be ee enough, 
ahd as a matter of fact since the acquisition of the Canal Zone a strong 
tendency has existed in the United States to regard it primarily as a 
. domestic enterprise on native te ritory. 

Against this is the existence of the Hay-Pauncefote Treaty, entered 
into when the territory in quest-on did not yet belong in any sense tothe - 
United States, and creating very definite obligations towards Great 
Britain. | 

The question of the construc ion of the treaty first presented izself in 
connection. with the proposal to fortify. The British Government did 
not think proper to make any =rotest on the subject, and the unofficial 
protest whether in the United States or abroad was not weighty enough 
to secure serious attention. Erofessor Catellani does not conceal his 
own view that the fortification was inconsistent with the intent of the 
treaty, and a quite unwarrant:d extension of the clause providing for 
the policing of. the Canal. . 

The author’s analysis of the motives influencing the conduct of the 
United States in reference to ths Canal in its later development indicates 
three main factors,—political <nterests, economic interests, and a con- 
templated creation of a new system of international law embodying the 
spirit of the Monroe Doctrine kut widely extended to cover all interstate 
relations on the American Conanent. The idea of fortification is in fact 
represented as a development not so much of the duty assumed by 
treaty of policing the Canal, as of the voluntarily assumed duty of 
policing the sister states of the «ontinent. 

Political reasons would there ore appear to have governec the decision 
and attitude of the United Stat=s in the matter of fortification: economic 
reasons have been controlling in the question of tolls. The statesman 
and the politician regarded tl= matter as it affected the military and. 
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strategic position of. the country; the man of business considered it - 


largely as a possible means of regenerating the lost shipping interests. 
And politician and business man were inclined to a common cause 
- in the name of patriotism. 

These tendencies, of course, finally crystalized in the Panama. Canal 
Act of 1912 exempting coastwise shipping from tolls, and what is per- 
- haps even more alarming to foreign interests, intimating by its terms 
the reservation of the right by future regulations to favor further the 
shipping of the United States. 

All the European nations possessing any considerable shipping trade 
are interested in this aspect of the matter, but Britain alone, of course, 
has -any locus standi under the treaty of 1901. It is suggested, however, 
that the other nations interested possess a ground of protest in the re- 
peated intimation of the United States to the effect that no rival enter- 

prise under the auspices cf any European nation would be permitted. 
The suggestion.would hardly seem to possess much practical importance 
whether juridically sound or not. The Monroe Doctrine in all its 
various developments anc extensions is, like “an official utterance,” 
unanswerable. 

As against Great Britain at any rate, this position taken in the Act of 
1912 is pronounced flatly to be indefensible. 

British diplomacy is rather tartly criticised for the “debilitation”’ 
which it seems to suffer in crossing the Atlantic, for its successive con- 
cessions in the matter of the Clayton-Bulwer Treaty, the amendment of 
the first draft of the Hay-Pauncefote Treaty, and finally its slowness 
and moderation in the matter of the tolls. 

The attitude of the author in regard to the final disposition of the 
question is in fact somewhat pessimistic. The main hope of a favorable 
result he seems to see in the essential interest of the United States, 
which will sooner or later become evident, to secure an effective joint 
guarantee of the neutrality of the Canal, a condition which he thinks in a 
time of more serious or mature consideration “the United States will 
recognize as indispensable for the security of the Canal and not a matter 
of indifference for the security of their own commerce and vested in- 
terests.” 

. The article was of course written before recent developments in the 
matter, which give promise of sober second thought leading to a radical 


modification of the positior. adopted. And generally it may be said that ` 


from the tons of his anticipaticns he does not altogether appreciate that 
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‘the sentiments which lead to whet he denominates the “maternal 
patience” of Britain in diplomatie negotiations with the United States 
find a certain answer in public feeling and opinion, which are likely in 
the long run to impose a correspcnding check on too radical or uncom- 
promising action even though favored by powerful interests and con- 
victions: and also assuming that 1he argument as to the meaning of the 
treaty solemnly entered into is a3 cear and conclusive as he claims, it 
was bound in time to penetrate and mould public opmion in the nation, 
which is necessarily guided to a large extent by national self-interest, but - 
is not by any means insensitive to national honor. 

JAMES BARCLAY. 


Deutsche Prisengerichtsbarkeit. Dr. juar. Heinrich Pohl. Tubingen: 
J.C. B. Mohr. 1911. pp. 23L 


Das internationale Prisenrecht. Dy. jur. Otto Hirschmann. Manchen 
and Berlin: J. Schweitzer. 1£12. pp. 158. 

These two books consider the recent attempts to make prize law 
truly international law. 

The work of Dr. Pohl is a work on prize jurisdiction partiotilarly as 
relates to German law and practice. The fundamental conceptions of 
prize jurisdiction are discussed end the changes consequent upon the 
abolition of privateering are shown to be in the direction of respect for _ 
law. In 1907, out of various propos! itions came at length the plan for the 
international prize court. 

_ The German laws and regulations of 1884 and 1889 had brought the 

practice in regard to prize into fairly definite form. These were, however, 
national laws and while the prize courts might in theory administer 
international law, they must in fact in many respects give careful heed 
to national laws. 

The idea of making the prize court international is not new in Germany. 
. The ideas of Frederick the Greas show the reasonableness of an inter- 
national prize court. Other German writers and publicists developed 
the idea during the eighteenth zertury: The proposition of Hübner 
advocating the placing of neutrals upon the court which is to decide 
cases where the neutral national’s property is concerned is particularly ` 
explained. The influence of wr ters of the eighteenth century shows 
a tendency toward a court thet should be international in its at- 
titude. 

Gessner’s plan is discussed as one of the most completely developed 
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of the ideas of “‘internationalizing’” of the prize court in the nineteenth 
century. The position of other writers is briefly set forth. 

The well known German-English-American coöperation for the prize 
‘court convention at the Second Hague Conference, together with the 
general course of discussion, is related, and tke general effect of the 
proposed convention is axplained. The difficulties of deciding what 
principles the court should follow in cases of conflict of laws and prec- 
edents and other difficulsies which the court would face are not over- 
looked. Some of these are in part solved by the Declaration of London. 
The judicial character of the prize court, if established, must be recog- 
nized. The advantages cf such a court seem too great to permit of long 
delay in the realization of the hopes of the early German writers. 

The book contains in appendices the German and English proposi- 
tions which were brought before the Second Hague Conference and the 
convention which was finally drafted, but remains unratified. There 
is also a good index. 

The work of Dr. Hirschmann, Das internationale Prisenrecht, views the 
subject of prize law in a broad manner. He emphasizes the distinction 
between the capture of enemy property at sea and the capture of neutral 
property at sea. The course of discussion upon the exemption from 
capture of private property at sea in time of war is presented at length. 
This is familiar to Amezican readers from the work of the American 
delegations at the First and at the Second Hague Conferences. The 
American position on this question, the British proposition in regard to 
the abolition of contraband, and the effects of these upon the ideas of 
blockade are shown. 

The definition of many ideas by the Declaration of London of 1909 and 
the significance of these definitions is discussed in a clear fashion. The 
tendency to guard the rights of neutrals more carefully and'to put the 
burden of war upon the belligerents is everywhere evident. 

The development of prize law seenis to show a growing recogni- 
tion that property even in time of war should not be taken without due 
process of law. 

A closing chapter presents the relation of the recent propositions in 
regard to capture on the sea to political questions. The controversy that 
has been waged in England over the Prize Court Convention and the 
Declaration of- London, described in considerable detail, proves that 
there are'many difficulties besides those of a legal nature which must.be 
met. 
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These books of Dr. Pohl and of Dr. Hirschmann in many respects are 
supplementary. The latter affords a convenient review of recent opinion 


on prize law in a comparatively few peages and shows wide study. 
Gro. G. WILSoN. 


Traité de droit international privé. By J. Westlake. ‘Translation of the 
5th Edition (1912), by Paul ‘culé; Préface by A. de Lapradelle. 
Paris: Librairie de la société du Recueil Sirey. 1914. pp. xii, 560. 


‘This translation is one of the Bibliothèque Étrangère of private 
international law produced under the direction of Professor de La- 
pradelle of the faculty of law of the University of Paris. 

The famous original treatise was first published 56 years ago by 
Dr. Westlake in 1858, when its lesrned author was but thirty years of 
age, and was the cornerstone of hi: great reputation. A second edition 
was published in 1880, a third in 1830, a fourth in 1905 and the last, 
from which the translation is made: in 1912. The lamented death of the 
learned author occurred April 14, #013. Dr. Westlake, one of the ripest 
and clearest writers in both Puklic and Private International Law, 
sought mainly in this work to derve his principles from English prec- 
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edents, and has stated that whea he looked abroad “it has almost / 


always been in Europe and not to America” adding “The jurisprudence 
of the United States in private international law is rich, but it is too like 
our own to serve my purpose witk students, while the practitioner will 


find its results embodied in the American treatises. It would: have re- ` 


quired the leisure hours of years tc examine the United States decisions 
as carefully as I have here exammedi the English ones, and with less 
care it would have been absurd to -ompete with their native exponents.” 
This I quote from the preface of his second edition. The translation 
omits all Dr. Westlake’s several prefaces, which .is somewhat to be 
regretted, as they were explanatory of his system, his purpose and 
_ scrupulously gave credit to those who had assisted him. 

However, the very interesting and illuminating “Preface” contrib- 
uted to this translation by Professor de Lapradelle covers seven pages 
and briefly reviews the long life and many distinguished services of Dr. 
- Westlake and expands into a convincing appreciation of the views he has 
advanced and advocated. 

Professor de Lapradelle shows that when this work first appeared, 
Savigny was known in Germany Foelix in France and Story in the 
‘United States, but that the sciexce of private international law was 


BOOK REVIEWS 407 


not then honored as today. That the English courts tended to follow 
Story who, notwithstanding his acquaintance with practice and the 
breadth of his learning, was en imperfect guide in respect to principles. 
‘He shows that the old doctrine of Voet was brought from the Nether- 
lands into Great Britain by Scotch advocates who habitually studied 
law in Holland, and imposed the doctrines of territoriality mitigated by 
comity. That the land laws of England were so special that great 
confusion would have been produced by the recognition of foreign laws. 
He shows the Wills Act of 1861 had not yet declared valid in England 
the testament made by a foreigner in conformity with the law of the 
place of its execution. 

He finds Westlake’s rind too large to agree to this insular conception 
of private international law based on doctrine and legal technique from 
which analysis, observation and reason were banished. That he initiated 
Englishmen in the luminous expositions of Savigny but did not forget 
that he was a practitioner writing for other practitioners, English like 
himself. That he was not, like other disciples of Bentham, a philosopher 
to-whom the technicalities of law are foreign, but an English lawyer . 
formed in Lincoln’s Inn, learned as a continental professor, but versed in 
insular law and a member of the English bar. He shows that after 
twenty-two years of seaming failure to influence jurisprudence, during 
which, when his work-was quoted in court, a judge had asked “When 
_ did he live?” by the end of the nineteenth century no English court 
could decide a question of conflict of law without first consulting 
him. 

He attributes many famous decisions turning on the law of the domicil 
rather than of the place of the act, to his influence on English courts, 
citing Udny v. Udny, 1869, Sottomayer v. de Barros, 1877, Cooper v. 
Cooper, 1888, and Huntly v. Gaskell, 1906. He shows that Westlake 
in his first edition held the principle that capacity to alienate immovables 
depends on the law of the place of their situation, though he had no 
precedent. In 1909, in. Bank of Africa, Limited, v. Cohen, the courts so 
decided. 

He finds Westlake’ s mind more open to the theories of Continental 
law than any in England. 

It is certainly fit that a work of the scope thus dad should be 
made available to readers on the Continent of Europe and to the many 
there who are conversant with French but not with English. It is not 
the first time Westlake has been thus honored. Nineteen years ago his. 
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studies in the principles of internationaal law were translated into French 
by the eminent scholar, E. Nys, and published at Brussels. 

Westlake was a leading spirit in founding in 1869 La Revue de Droit 
International and, in 1873, the Inst#ute of International Law, of which 
he was president in 1895 and became honorary president in 1900. He 
took an active and Important part -n many Continental meetings and 
conferences. Moreover, he extendec to foreign scholars a most kindly, 
delightful and constant hospitality ably assisted by Mrs. Westlake, 


at his London home, River House, o2 the Chelsea Embankment, and at ` 


his country house near St. Ives in his native Cornwall. The writer 
recalls with gratitude days of pleasure under his roof and long walks 
over the hillsides yellow with broom and purple with heather in which, 
even near the close of life, Dr. Westlake turned with unchanging zeal 
and undiminished power to the discussion of the principles of interna- 
tional law as he clearly saw and ard2ntly advocated them. He must be 
regarded as a most potent and useful factor in assimilating English and 
Continental views and practice. Services of that sort have far more than 
local or temporary value. The trarslation of his work into the French 
tongue aids in that very purpose ard the service of Dr. Goulé and the 
highly appreciative and discriminating preface of Professor de La- 
pradelle deserve the thanks of those who, like the writer, believe that 
uniformity of law is one of the important contributions to good will and 
the maintenance of good relations ketween nations. 

“It would be presumptuous to diszuss the French of Dr. Goulé. The 
translation seems faithful. The index.of the English edition, covering 
35 pages, is necessarily rewritten ald rearranged under different letters 
in the translation and appears as “Table Analytique.” The tables of 
contents and of decisions cited are retained but are shifted from the 
- beginning to the end of the volume in the translation. 

m: CHARLES NOBLE GREGORY. 


Les Conventions I nternationales reletives à la compétence judiciaire et @ 
V Exécution des jugements. Paris: A. Pillet. 1913. pp. x, 401. 


In the present volume the eminert Professor of the Faculty of Law of 
Paris treats of four international coaventions now in force relating to the 


jurisdiction of courts, and to the enforcement of foreign judgments: - 


The Franco-Italian treaty of Marca 24, 1760; the Franco-Baden treaty 


of April 16, 1846; the Franco-Swiss treaty of June 15, 1869; and the ` 


Franco-Belgian treaty of July 8, 1£99. The object of the author in this 
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work is professedly a practical one and no attempt is made to establish 
a-general theory with respect to the subject-matter in hand. Although 
the work appeals therefore primarily to the legal profession of the - 
- countries concerned, it contains also a lesson of great importance to all 
interested in the subject of private international law, which should 
serve as a warning to those who believe in international agreements as a 
panacea for the removal of all difficulties in the application of laws 
between the nations of the world. In-view of the limited scope of the 
treaties and the extremely favorable conditions attending their conclu-. 
sion, it would seem that their object should have been attainable with 
comparative ease. Concluded between countries whose private law rests 
substantially on the Code Napoléon, and whose basic principles in the 
conflict of laws governing the subject-matter under consideration are 
identical, Professor Pillet nevertheless has to admit that these treaties 
‘have not come up to the expectation entertained at the time of their 
making. ‘‘Instead of inaugurating among the peoples the reign of law,” 
the learned author says, “we have ended by encumbering the archives 
of our courts with innumerable briefs. What better example of this 
fact could be cited thar. the treaty of 1869 concerning which, on many 
points, after forty years of constant application, we still ask what is 
its Meaning, or again the treaty of 1899, which the very day after it | 
went into effect showed enormous discordances and gave rise to con- . 

troversies without end.’’ Notwithstanding the disappointing result of 
these treazies, the illustrious professor does not suggest an abandonment 
of the attempt to reach an agreement in the conflict of laws by interna- 
tional conventions; he merely wishes to insist upon the fact that all 
progress in this direction will, in the nature of things, be very slow and 
be brought about only if the contracting parties have the same thoughts 
and intentions and succeed in expressing them in clearer and more con- 
cise language. 

Viewed from the standpoint from which this work was written, it is 
admirably done. Under each treaty the author considers in detail its 
scope, both as to subject-matter and as to the persons who can invoke 
the treaty, and its relation to the common law of the countries con- 
cerned. The principles upon which the treaties are based and the 
qualifications and exceptions thereto are set forth with great clearness. 
In conformity with the practical aim in view, the author discusses under 
each treaty the adjudications by the courts of the contracting countries. 
Each decision is submitted to a critical examination which invariably 
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throws a flood of light upon the prcblem involved. Nor does Professor 
Pillet confine himself to a consideration of the questions actually raised 
or suggested by the adjudicated czses. On every hand he makes in- 
quiries concerning the application o7 the ordinary rules of private inter- 
national law with a view of determming whether an extensive interpre- 
tation should be given to the rule laid down in the treaty, or a limitation 
should be placed upon its apparent scope. The text of the treaties, the 
protocole drawn up by the plenipotentiaries who signed the Franco- 
Swiss treaty, and the message of the Federal Council of Switzerland to 
the High Federal Assembly concecning the Franco-Swi iss treaty, are 
found in an appendix. 

On account of the fundamental differences existing in the Continental 
and Anglo-American law with respect to the subject-matter of the 
treaties, little need be said concerning the actual content and nature of 
the problems raised by them. A general statement concerning the 
Franco-Swiss and the Franco-Belgian treaties, which are by far the most 
important ones of the treaties under discussion, must suffice. Both in 
the matter of jurisdiction and ‘in the enforcement of foreign judgments 
they maintain the characteristic Ccntinental point of view. The juris- 
diction of the courts in personal causes of action is not left to the accident . 
where personal service is made, but is fixed by law (domicile of the de- 
fendant, lex loci contractus, etc.). Fersonal service or submission to the 
jurisdiction of the court, on the otier hand, is not insisted upon; it is 
sufficient if the defendant was duly cited before the court so as to have 
had an opportunity to defend the aczion. 

In the enforcement of foreign judgments ia radically different 
notions exist in the two systems of law. Under our law foreign judg- 
ments (including those of sister States) are never enforceable as such. 
Execution will issue only with resp2ct to domestic judgments. Hence 
' the necessity of a new suit and judzment based upon the foreign judg- 
ment before execution will lie. On tae Continent a judgment constitutes 
no new cause of action. Foreign j.dgments, if enforceable at all, are 
enforceable as such. Execution, however, will issue only after an 
exequatur has been obtained from the proper tribunal. The conditions 
upon which a foreign judgment will be declared executory differ widely: 
The French courts, for example, wil] in the absence of treaty, re-examine 
the merits of the foreign judgment before granting the exequatur. See 
Cassation, June 28, 1881 (Sirey, 18&2, 1, 33); Cass. Feb. 9, 1892 (Sirey, 

1892, 1, 201); Cass. Dec. 9, 1903 (Dalloz, 1906, 1, 354). Such re- 
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examinaticn is excluded, however, by the treaties under considera- 
tion. l VESA 
There are numerous end vital differences between the Franco-Swiss 
and the Franco-Belgian treaties. Only one of them need be noticed here. 
The Franco-Swiss treaty lays down common rules of jurisdiction for 
both countries, so that the same rule will govern, whether the suit is 
brought in the one country or in the other. The Franco-Belgian treaty, 
on the other hand, assimilates the subjects of the contracting parties 
juridically so that in the matter of jurisdiction the local law of each 
country, applicable to tae subjects of such state, is applied also to the 
subjects of the other state. One rule may therefore govern the cases 
brought in the French courts and another rule those brought in the 
Belgian ccurts. Professor Pillet prefers the method adopted by the 
Franco-Swiss treaty, for the reason that the laying down of common 
rules carries out as far as possible the idea of equality and avoids un- 
foreseen circumstances in the application of the treaty. 

; E. G. LORENZEN. 


Aéronejs sanitaires et cowwentions de la Croiz-Rouge. By Ch.-L. Julliot. 
Paris: A. Pedone. 1913. pp. 110. 


The value of this brochure to the publicist is its objective complete- 
ness. M. Julliot devotes at least four-fifths of his space to the conditions 
confronted by the sanitary corps on the modern battlefield and the 
possibility of securing improvement by the employment of aircraft to 
find and to transport the wounded to central stations. He has not gone 
_with any thoroughness into the legal problems involved in making the 
sanitary -service three-dimensional, but has conscientiously sought out 
the practical difficulties of such a change and has offered at least a partial 
solution of them. Considering the thoroughness of his objective study, 
it is regrettable that he did not take the time to draft a project meeting 
the conditions to be realized in his opinion, and which might form the 
basis of examination by interested bodies. 

M. Julliot has himself made several efforts to secure the adaptation of | 
the Red Cross conventions to permit of the employment of aircraft, — 
-but the average reader will readily agree with the opinion that such 
adaptation is premature, an opinion officially expressed by the bureau of 
international unions of she French Ministry of Foreign Affairs in reply 
to a request for the convocation of a conference on the subject. Yet, 
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though action is not possible at present, it is essential that the problem 
and its elements be understood, and such understanding M. Julliot’s 
pages renders easy. 

Even the best of sanitary arracgements are inadequate in modern 
warfare. The battlefield is no longer restricted and the conflict no longer 
short. When the lines stretch over heterogeneous country for thirty or 
forty miles and the troops are in action for days, even weeks, at a time, 
humanitarian feeling is staggered az the suffering and loss of life the mere 
conditions entail. Hundreds of vounded must lie for days without 
attention,’ many must die for want of aid. Corpses clutter up the 
trenches and, putrefying, tend to breed disease. The battle line of — 
trenches advances or retards and’ the nests of wounded once near enough 
to their’: comrades for aid to be summoned are marooned in a sea of 
death to die by degrees because the sanitary service cannot find them. | 
M. Julliot recites these conditions with a wealth of evidence, and submits 
that aircraft operating from above would reduce the inhumanity of the 
conditions to a minimum. But, granting that aircraft aré to be em- 
ployed, it is obvious that the enemy would be permitting the almost 
perfect survey of his military operations in the interest of humanity. 
Quite as obviously such a situation will not be allowed. How, then, are ` 
sanitary aircraft to work? On examination, the existing Red Cross 
conventions are found to offer icsufficient guaranty and insufficient 
protection, and new conventions are therefore necessary to realize the - 
purpose in mind. It should be irceresting to admirers of the work of 
Paul Fauchille that M. Julliot doez not materially go beyond what that 
talented French publicist wrote oa the subject in 1899 in the Revue 
générale de droit international public. M. Fauchille’s proposal, somewhat 
amended, is as follows: 


Considering that it is of the highest importance that search for the wounded in war 
on the field of battle should be conducted by means of sanitary avions; but, con- 
sidering that sanitary avions manned by a personnel of belligerent nationality could 
not proceed with this search while enjoyirg the immunities of the Geneva convention 
on account of the indiscretions which, om a legitimate patriotic sentiment, their 
machines inevitably would commit on the forces and strategic positions of the enemy . 
surprised by them; considering that if is not possible to employ sanitary avions 
manned ‘by a personnel of neutral natiozality for finding wounded, states not being 
constrained to furnish a sanitary persorael in a war to which they are not parties; 
considering that it is desirable to approach for a work of this nature an organization 
indeperdent both of belligerent and neutral states; considering that this organization 
can be none other than the International Commiitee of the Red Cross, the object of 
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which is to aid by the means in its power the assistance of wounded soldiers without 
distinction of nationality. 


‘ And for these reasons,” says M. Julliot, “M. Fauchille asks that the 
International Committee’of the Red Cross be invited in time of peace, 
and with the pecuniary aid of the various states and the Red Cross 
societies of the different countries, to constitute squadrons of sanitary 
. avions, carrying the Red Cross flag and piloted by persons belonging to’ 
all nationalities, which it could place in case of war at the disposition of 
belligerents.”? : . 

Such is the conclusion taat M. Julliot accepts as his own. It seems to 
bea logical solution of the problem he set himself to solve. 

Denys P. MYERS. 


Justicia Internacional Positiva. By Dr. E. S. Zeballos. Valencia and 
Madrid: F. Semper y Compañia. 1911. pp. 225. 


These ten, lectures of the distinguished Argentine statesman and 
publicist, Dr. Estanislao S. Zeballos, on “Positive International Justice” 
were delivered in his course on Private International Law, or, as he 
calls it, ‘Private Human Law,” at the Faculty of Law and Social 
_ Sciences, of the University of Buenos Aires in 1910. They are valuable 

from several points of view,—chiefly as an exposition of the author’s 
views on the subject of “Private Human Law,” which he considers as a 
most important topic for study in Argentina, owing to the many prob- 
lems connected with immigration, commerce, property rights and civil 
liberty which are. constantly orene in that new and rapidly develop- 
ing republic.’ 

Dr. Zeballos considers that the study of “Private Human Law” 
indicates the desire of ststes to regulate their foreign affairs by rules 
of law. He then carefully traces the progress of arbitration in the 
world at large, with especial reference to America, both North and 
South, and the applications of the principle of arbitration to the develop- 
ment of “Private Human Law,” which he considers may be regarded 
from four distinct points of view,—the rights of persons, the rights of 
things, the rights of judicial acts and the execution of foreign judgments. 
He Gonsiders Story’s Conflict of Laws as the first work which organically 
and scientifically embraced these various phases of his topic. The in- 
fluence of South America, and especially of Argentina, on the develop- 
ment of “Private Human Law” is treated in great detail, and much 
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valuable information is brought out, with especial reference to the 
Convention of Lima of 1878 and shat of the jurists at Montevideo in 
1889, and the work of the celebrated Uruguayan jurisconsult, Dr. Gon- 
zalo Ramirez, toward codifying “Frivate Human Law.” 

CHARLES LYON CHANDLER. 


Grotius Internationaal Jaarboek mor 1918.  S'’Gravenhaġe: Martinus 
Nijhoff. 1913. pp. iv, 434. -r 


This useful little book, edited by Messrs. van der Flier, de Jong van. 
Beek en Donk, van der Mandere, and ter Meulen, is the first volume of 
an International Yearbook which is henceforth to be published annually. 
There has been a distinct demand or such a publication and the present 
volume is intended to furnish Dut< readers with information concerning 
the international activities of the ~ear. It is, of course, in the nature of 
_ an experiment—-as every new attempt of this sort must be—and there is, 
no doubt, much room for improv=nent in future editions. It does not, 
however, pretend to compete with the enue Jahrbuch des Völker- 
rechts edited by Niemeyer and S-rupp.! But the mere fact that the 
book saw the light in Holland, the home of the great international jurist 
whose name appears on the title page, is in itself significant. For it 
would seem to indicate an increased interest on the part of the Dutch 
in international law, and a realizition that their country—as the seat 
of the Hague court—may.perhars be assigned a rôle whose ‘moral in- 
' fluence in the council of states migat be far greater than either its size or 
strength would warrant. | 

A glance at the table of conten wil give an idea of what the editors 
proposed to do. There is, first of II, a short article on the life and work 
of the late General den Beer Poor ugael, the eminent Dutch soldier and 
scholar whose writings on the laws of war and enthusiastic advocacy of 
disarmament had won for him an international reputation. Then 
(pp. 19-53) follows an article on he “Development of the Community. 
of States” (“Statengemeenschap °) contributed by Jacob ter Meulen, 
and one entitled ‘‘The Press as m Apostle of Peace” by Dr. Kuyper. 
A brief survey of the world polities of the year 1912 and of the interna- 
tional relations of the Netherlands practically concludes the Dutch 
portion of the book. The remaining and most useful part (beginning 
p. 99) is, with the exception of an account of the international con- 
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gresses held in the Netherlands. in 1913, composed of documents which 
are either in French or English and can therefore be readily consulted 
by everybody. We have here the text of the convention of 1912 con- 
cerning the unification of the laws governing bills of exchange, with an 
introduction by the late T. M. C. Asser, and of the opium convention 
signed January, 1912, at The Hague. A bibliography of public interna- 
tional law for the year 1912 (pp. 157—165), while not exhaustive, is 
valuable because it includes a number of doctors’ dissertations not 
easily found elsewhere. A bibliography of private international: law is 
promised in a future edition. A very welcome feature of the book will 
doubtless be the collection of the official texts of the decisions which have 
‘so far been rendered by the Hague Tribunal (pp. 246-386). The need for 
a convenient place where these decisions could be consulted has long 
been felt. A list of all present and former members of the Permanent 
‘Court of Arbitration is also included. The last two sections of the 
Annual contain, respectively, the texts of the arbitration treaties signed 
by the Netherlands, and a list of international organizations whose 
headquarters are in the Netherlands. It seems a pity that the absence 
of an index—still so frequent in foreign publications—should have been 
- allowed to impair the usefulness also of this reference book. 
A. Van H. ENGERT. 


. The Panama Canal Confiict between Great Britain and the United States 


of America: A Study. By L. Oppenheim, M. A., LL.D., Whewell 


‘Professor of International Law in the University of Cambridge. 


` Cambridge: University Press. 1913. pp. 57. 


The Panama Canal Controversy: A Lecture Delivered before the University 

- of Oxford on October 25, 1913. By Sir H. Erle Richards, K. C., 

K. C. S. L, B. C. L., M. A., Chichele Professor of International Law 

and Diplomacy; and Fellow of All Souls College. Oxford: The 
Clarendon Press. 1913. pp. 48. 


These two brochures by distinguished professors of international 
law at Cambridge and Oxford set forth very clearly and concisely what 
is usually spoken of as. zhe British view of the Panama Canal contro- 
=- -‘vetsy,—-a view which, however, it should be remembered, is also held 
by a large number, if nct a majority, of American authorities on inter- 
national law. Both wrizers claim that the expression “all nations” in 
Article III, Rule 1, of the Hay-Pauncefore Treaty includes the United 
States, and that therefore that part of the Panama Canal Act of Au- 
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gust 24, 1912, which exempts Arc=rican ships engaged in the coastwise 
trade from the payment of dues 5 a plain violation of the treaty. Sir 
H. E. Richards’ argument is essent-ally historical in character, going back 
to the negotiations attending the Clayton-Bulwer Treaty, and showing 
clearly that the United States hacLalways stood for the principle of equal 
treatment, and could have had sothing less in mind when the Hay- 
Pauncefote Treaty was negotiate»! to take the place of the earlier con- 
vention. To show that there was no change in the status of things when 
the United States became the “practical sovereign” of the Canal Zone, 
he quotes Article XVIII of the Hay-Varilla Treaty between the United 
States and Panama, signed in 190%. This article reads as follows: “‘The 
Canal when constructed, and tl= entrances thereto shall be neutral 
in perpetuity, and shall be openes. upon the terms provided for by sec- 
tion 1 of Article III of, and in ecnformity with all the stipulations of, 
the treaty entered into by the Governments of the United States and 
Great Britain on November 18th, 1901.” 

_- Turning to Professor Oppenhe:m’s study we find it remarkable for 
its clear analysis, close reasoning, and comprehensive brevity—qualities 
which secured such prompt recognition of the permanent value of his 
great work on international law.- After stating President Taft’s position, 
which, he says, was in substance that the United States has granted ` 
the use of Aer canal to foreign nat ons under a conditional most-favored- 
nation clause, he sums up the his orical facts under five heads: (1) that 
in 1850 Great Britain and the Tnited States by the Clayton-Bulwer 
Treaty agreed that the Canal shculd be neutralized and that it should 
be open to the vessels of all nations under conditions of equality; (2) 
that in 1901 the two parties to he Clayton-Bulwer Treaty agreed to 
‘substitute for it the Hay-~Paunce-ote Treaty, which stipulated that the 
Canal might be constructed und r the auspices of the Government of 
the United States, and that the said Government, subject to the pro- 
--visions of Articles III and IV, should have the exclusive right of pro- 
viding for the regulation and menagement of the Canal; (3) that the 
United States agreed to adopt as the basis of the neutralization of the 
Canal certain rules, substantially the same as those embodied in the 
Suez Canal convention of 1888; (4) that the parties agreed that no 
change of territorial sovereignty «r of the international relations of the 
country or countries traversed b7.the Canal should affect the general 
principle of neutralization or th: obligation of the parties under the 
- Hay-Pauncefote Treaty; and (5) that when in 1903 the United States 
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by the Hay-Varilla Treaty acquired from the Republic of Panama 
the Canal Zone, she acquired sovereign rights over this Zone and the 
Canal subject to the antecedent restrictions Imposed upon her by the 
Hay-Pauncefote Treaty. 

Advancing from thes: premises, the historical accuracy of which 
it would be difficult to challenge, he moves forward to his conclusions 
with such clear and simple logic that they seem inevitable. 

He then passes on from the general principles governing the case 
to a discussion of the exemption of coastwise vessels from the payment 
of tolls.. He points out the fact that the United States uses the term 
“coasting trade” in a very broad and unusual sense, ignoring the dis- 
tinction made by other nations between coasting trade and colonial 
trade. In this connection he says: 


The unheard-of extension by the United States of the meaning of the term coast- 
ing trade would allow an American vessel ‘sailing from New York to the Hawaiian 
Islands, but touching at the ports of Mexico or of a South American State, after 
having passed the Panama Canal, to be considered as engaged in the coasting trade 
of the United States. Being exempt from paying the Canal tolls she could carry goods 
from New York to the Mexican and South American ports concerned at cheaper 
rates than foreign vessels plying between New York and these Mexican and South . 
American ports. There is, therefore, no doubt that in such cases the exemption of 
American coasting trade vessels from the tolls would involve a discrimination against 
foreign vessels in favour of vessels of the United States. 


He draws a sharp distinction between the refunding of the tolls and 
exemption from the payment of tolls. Since other nations would be 
free under the Hay-Paunzefote Treaty to grant a subsidy to their vessels 
by refunding to them tae amount of the tolls collected at Panama, 
he admits that no valid objection could be made to the United States 
doing the same thing. Ee calls special attention to the fact that when 
the first draft of the Hay-Pauncefote Treaty was before the Senate, 
Senator Bard of California moved as an amendment that the United 
States should reserve the right to discriminate in the matter of charges 
in favor of the vessels of Ler own citizens engaged in the American coast- 
ing trade, but this amendment was rejected by 43 to 27 votes. . This is 
a fact which has not often been alluded:to in recent discussions of the 
question, and it is of imaportance as illustrating the position of the 
United States at the time the Hay-Pauncefote Treaty was negotiated. 
' Professor .Oppenheim’s discussion of the relations between inter- 
national law and municipal law is illuminating and to the point. He 
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holds that they are two essentiall~ different bodies of law, but he calls 
attention to the fact that the Ameican courts have laid down two max-. 
ims regarding the relationship o` the two, namely, first, that inter- 
national law overrules previous muracipal law, and, secondly, that munici- 
pal law overrules previous internctional law. He deduces, therefore, 
the conclusion that the courts of fe United States could not pass upon 
the question as to whether the Panama Canal Act was in violation of . 
thé Hay-Pauncefote Treaty, becaase if it should be shown to be an in-, 
fringement of the treaty, the cours would have to hold that the part of 

the treaty with which it conflictec. was repealed by the subsequent Act 

of Congress. With reference to he submission of the question to an 

international court of arbitration, he calls attention to the fact that the . 
British-Amercian Arbitration Treaty expressly reserves all disputes 
which “concern the interests of taird parties.” If, he claims, the word 
“interests” is used in a general sexse of “‘advantages,” there is no doubt 
that the question concerns the interests of third parties, but if the word 
“interests” means “rights,” it cen hardly be said that the interests of 
third parties are concerned in the Cispute, for the Hay-Pauncefote Treaty 
is one to which only Great Britam and the United States are contract- 
ing parties, but, he concludes, tht after all it is a matter of minor im- 
portance whether the.United Stat -s is compelled by the British-American 
Arbitration Treaty to submit th= dispute to arbitration, for, he says, ` 
“even if she be not compelled to «0 so, it must nevertheless be expected 
that she will do so. If any dispute is, by its very character, fit and des- 
tined to. be settled by arbitration. it is this dispute, which is clearly of a 
legal nature and at the same time one which concerns she interpretation 
of treaties.” . 

In one connection Professor Cppenheim raises a question which, if 
‘his interpretation bė correct, may yet lead tó serious ¢omplications with 
England even though the tolls question be amicably settled. He claims 
that the whole of Article III of the Hav-Pauncefote Treaty, Rules 2-6 
as well as Rule 1, is as fully bindizg on the United States as on any other 
Power. In other words, he clams that the Hay-Pauncefote Treaty 
really secures the neutralization which the treaty professes to uphold in 
principle. It may be seriously qv=stioned whether the effective neutral- 
ization of the Canal contemplatec in the Clayton-Bulwer Treaty was not - 
virtually abandoned when the Esiy-Pauncefote Treaty substituted the 
sole guarantee of the United States for the collective guarantee of the 
.great world Powers contemplate] in the former treaty. The United 
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States has decided to fortify the Canal, and it would appear that Great 
Britain has acquiesced in our right to do so. While no one will question 
the ability of the United States to guarantee the neutrality of the Canal 
in any war to which the United States itself is not a party, it seems un- 
likely that the United States would consent iù a war in which it was 
engaged to permit the other belligerent to use the Canal under any 
circumstances. In fact, with the Canal fortified and used as a naval 
base, it would become the legitimate object of attack on the part, of 
the other belligerent, and the United States would of course make every 
effort to defend it. While the present reviewer has expressed himself _ 
strongly as opposed to the policy of fortification, he regards that ques-. 

. tion largely as one of expediency so long as England raises no objection, 
and England apparently has consented. In view, therefore, of the 
attitude of England, we do not believe that Professor Oppenheim is 
correct when he states that “the United States, even if she herself were 
a belligerent, has no more rights in the use of the Canal than hèr op- 
ponent or a neutral power; on the contrary she is as much bound as- 
these powers to submit te the rules of Article III, Nos. 2-6, of the Hay- 
Pauncefote Treaty.” . . 

Jonn H. LATANÉ. 
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THE REAL MONROE DOCTRINE + 


I ask your attention for a few mmutes to some observations upon the 
Monroe Docttine. If I am justified in taking your time it will be not 
because I sty anything novel, but because there is occasion for restating 
well settled matters which seem to ae been overlooked m some recent 
writings on the subject. 

We are all familiar with President Monroe’ s famous message of 
‘December. 2, 1823. 


_ The oecasicn has been judged proper tor asserting as a principle in 

which the rights and interests of the United States are involved, that the 
American Cor.tinents, by the free and independent condition which they 
. have assumed and maintain, are henceforth not to be considered as 
subjects for future colonization by any European Powers. * * * 

* E + of x * of 

In the wars of the European Powers in matters relating to themselves 
we have never taken any part, nor does it comport with our policy to 
do so. It is only when*our rights are invaded or seriously menaced that 
we resent injuries or make preparation for our defense. With the move- 
ments in this hemisphere we are of necessity more immediately con- 
nected and by causes which must be obvious to all enlightened and im- 
partial observers. 


We owe it, therefore, to candor, and to the amicable relations existing ` 


between the United States and those Powers, to declare that we should 
consider any attempt on their part to extend their system to any portion 
of this hemisphere as dangerous to our peace and safety. With the 
existing colonies or dependencies of any European Power we have not 
interfered and shall not interfere. But with the governments who have 
‘declared their independence and maintained it, and whose independence 
-we have on great consideration and on just principles, acknowledged, 
we could not view any interposition for the purpose of oppressing them, 
or controlling in any other manner, their destiny, by any European 
Power, in any other light than as the manifestation of an unfriendly 
disposition toward the United States. In the war between these new 
governments and Spain we declared our neutrality at the time of their 


1 Opening Address by Elihu Root, as President of the American Society of Inter- 
national Law, at the Eighth Annual Meeting of the Society, i in Washington, April 22, 
1914. : 
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recognition, and to this we have adhered aga sh. Lae wr adhere, 
provided no change shall occur which, in the judgm. „of the competent 
authorities of this government, shall make a corresponding change on 
the part of the United States :ndispensable to their security. * * * 

It is impossible that the allied Powers shotld extend their political 
system to any portion of either continent witout endangering our peace 
and happiness; nor can any one believe~that our southern. brethren, 
if left to themselves, would“a=opt it of their own accord. It is equally 
impossible, therefore, that we sould behold such interposition, in any 
form, with indifference. a A 


The occasion for these declarations is a familiar story—The revolt of 
the Spanish provinces in America which Spain, unaided, was plainly un- 
able to reduce to their former condition of dependence; the reaction 
against liberalism in Europe which <ollowed the downfall of Napoleon 
and the restoration of the Bourbons <o the throne of France; the forma- - 
tion of the Holy Alliance; the agreement of its members at the Confer- 
ences of Aix la Chapelle and Laybach and Verona for the insurance cf 
_ monarchy against revolution; the restoration of Ferdinand the Seventh | 
to the throne of Spain by the armec power of France pursuant to this 
agreement; the purpose of the Ailiance to follow the restoration cf 
- monarchy in Spain by the restoraticn of thas monarchy’s control over 
its colonies in the New World; the claims both of Russia and of Great .- 
Britain to rights of colonizaticn on the Northwest coast; the proposals 
of Mr. Canning to Richard R=sh for a joint declaration of principles by 
England and the United States adverse to the interference of any other 
European Power in the contest between Spain and her former colonies; 
the serious question raised by this proposal as to the effect of a joint 
declaration upon the American policy of avoiding entangling alliances. 

` The form and phrasing of Fresident Monroe’s message were adapted ` 
to meet these conditions. The statements made were intended to carry 
specific information to the members af the Holy Alliance that an attempt 
by any of them to coerce the new states of South America would be 
not a simple expedition agairst weak and disunited colonies; but the 
much more difficult and expensive task of dealing with the formidable 
maritime power of the United States as well as the opposition of England, 
and they were intended to carry to Russia ard incidentally to England 
the idea that rights to territory in the New World must thenceforth rest 
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upon then existing titles, and that the United States would dispute any 
attempt to create rights to territory by future occupation. 

It is undoubtedly true that the specific occasions for the declaration 
of Monroe no longer exist. The Holy Alliance long ago disappeared. 
The nations of Europe no Icnger contemplate the vindication of monar- 
“chical. principles in the territory of the New World. France, the most 
‘active of the Allies, is herself a republic. No nation longer asserts the 
right of colonization in America. The general establishment of dip- 
lomatic relations between the Powers of Europe and the American 
republics, if not already universal, became so when, pursuant to the 
. formal assent of the Powers, all the American republics were received 
into the Second Conference at The Hague and jomed in the conventions 
there made, upon the footing of equal sovereignty, entitled to have their 
territory and independence respected under that law of nations which 
formerly existed for Europe alone. 

The declaration, however, did more than deal with the specific occasion 
which called it forth. It was intended to declare a general principle 
for the future, and this is plain not merely from the generality of the 
terms used but from the discussions out of which they- arose and from - 

the understanding of the men who took part in the making and of their 
, Successors. 
When Jefferson was consulted by President Tee before the message 
was ‘sent he replied: 

The question presented by the letters you have sent me is the most 
. momentous which has ever been offered to my contemplation since that 
-of independence. That male us a nation; this sets our compass and 
points the course which we are to steer through the ocean of time opening 
on us. And never could we embark upon it under circumstances more 
auspicious. Our first- and fundamental maxim should be, never to en- 


tangle ourselves in the bro:ls of Europe; our second, never to suffer 
Europe to intermeddle with cisatlantic affairs. 


Three years later Daniel Webster declared that the doctrine involved 
the honor of the country. He said in the House of Representatives: 


I look upon it as a part of its treasures of reputation; and, for one, I 
intend to guardit. * * * J will neither help to erase it or tear it out; 
nor shall it be, by any act of mine, blurred or blotted. It did honor to 
the sagacity of the government, and will not diminish that honor. i 
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= Mr. Cleveland said in his message of ‘December 17, 1895. 


The doctrine upon which we stand is strong and sound because its 
enforcement is important to our peace and safety as a nation, and is 
essential to the integrity of our free institutions and the tranquil main- 
tenance of our distinctive form of government. It was intended to apply 
to every stage of our national life and cannot become obsolete while our 
republic endures. 


As the particular occasions which called it forth have slipped back 
into history, the declaration itself, instead of being handed over to the 
historian, has grown continually a more vital and insistent rule of con- 
duct for each succeeding generation of Americans. Never for a moment 
have the responsible and instructed statesmen in charge’ of the foreign. 
affairs of the United States failed to consider themselves bound to insist 
upon its policy. Never once has the public opinion of the people of the . 
United States failed to support every just application of it as new occa~ 
sion has arisen. Almost every President and Secretary of State has re- 
stated the doctrine with vigor and emphasis in the discussion of the 
diplomatic affairs of his day. The governments of Europe have gradually 
come to realize that the existence of the policy which Monroe declared. 
is a stubborn and continuing fact to be recognized in their controversies, 
with American countries. We have seen Spain, France, England, Ger-\ 
many, with admirable good sense and good temper, explaining before- ` 
hand to the United States that they intended no permanent occupation 
of territory, in the controversy with Mexico forty years after the dec- 
Jaration, and in the controversy with Venezuela eighty years after. 
In 1903 the Duke of Devonshire declared “Great Britain accepts the 
Monroe Doctrine unreservedly.” Mr. Hay coupled the Monroe Doc- 
trine and the Golden Rule as cardinal guides of American diplomacy: 
Twice within very recent years the whole treaty-making power of the . 
United States has given its formal approval to the policy by the reserva- 
tions in the signature and in-the ratification of the arbitration conven- 
tions of The Hague Conferences, expressed in these words by the Senate 
resolution agreeing to ratification of the convention of 1907: 

Nothing contained in this convention shall be-so construed -as to re- 


quire the United States of America to depart from its waditional policy 
of not intruding upon, interfering with, or entangling itself in the political 
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questions of policy or internal administration of any foreign state, nor 
shall anything contained in the said convention be construed to imply 
a relinquishment by the United States of its traditional attitude towards 
purely American questions. 


It seems fair to assume that: a policy with such a history as this has 
some continuing and substantial reason underlying it; that it is not 
outworn or meaningless or a purely formal relic of the past, and it seems 
worth while to consider carefully what the doctrine is and what it is not. 
_ No one ever pretended that Mr. Monroe was declaring a rule of inter- 
national law or that the doctrine which he declared has become inter- 
national law. VIt is a declaration of the United States that certain acts 
would be injurious to the peace and safety of the United States and that 
the United States would regard them as unfriendly. The declaration 
does not say what the course of the United States will be in case such 
acts are done. That is left to be determined in each particular instance. — 
Mr. Calhoun said, in the Senate debate on the Yucatan Bill, m 1848: 

Whether you will resist or not and the measure of your resistance— 
whether it shall be by negotiation, remonstrance, or some interme- 
diate measure, or by a resort to arms; all this must be determined 
and decided on the merits of the question itself. This is the only wise 
course. * * * There are cases of interposition where I would resort 


to the hazard of war with all its calamities. Am I asked for one? I will 
answer. I designate the case of Cuba. 


_ In particular instances indeed the course which the United States 
would follow has been very distinctly declared, as when Mr. Seward 
said, in 1865: _ = l 


It has been the President’s purpose that France should be respect- 
fully informed upon two points; namely, first, that the United States 
earnestly desire to continue and to cultivate sincere friendship with 
France. Secondly, that this policy would be brought in imminent jeop- 
ardy unless France could deem it consistent with her honor fo desist 
from the prosecution of armed intervention in Mexico to overthrow the 
domestic republican government existing there and to establish upon 
its ruins the foreign monarchy which has been attempted to be inau- 
gurated in the capital of that country. 


So Secretary Buchanan said, in 1848: 


The highest and first duty of every independent nation is to provide 
for its own safety; and acting upon this principle, we should be compelled 
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to resist the acquisition of Cuba by any powerful maritime state, with 
all means which Providence has placed at our command. 


And Secretary Clayton said, in 1849: 


The news of the cession of Cuba to any foreign Power would in the 
United States be the instant signal for war. No foreign Power would 
attempt to take it that did not expect a hostile collisian with us as an 
inevitable consequence. 

The doctrine is not international.law but it rests upon the right of 
self-protection and that right is recognized by international law. The 
right is a necessary corollary of independent sovereignty. It is well 
understood that the exercise of the right of self-protection may and. 
frequently does extend in its effect beyond the limits of the territorial 
jurisdiction of the state exercising it. The strongest example probably 
would be the mobilization of an army by another Power immediately 
across the frontier. Every act done by the other Power may be within 
its own territory. Yet the country threatened by the state of facts is 
_ justified in protecting itse: by immediate war. The most common 

exercise of the right of self-protection outside of a state’s own territory . 
and in time of peace is the interposition of objection to the occupation | 
of territory, of points of strategic military or maritime advantage, or 
to indirect accomplishment of this effect by dynastic arrangement. For 
example, the objection of England in 1911. to the occupation of a naval 
. station by Germany on the Atlantic coast of Morocco; the objection of 
the European Powers generally to the vast force of Russia extending 
its territory to the Mediterranean; the revision of the Treaty of San 
Stefano by the Treaty of Berlin; the establishment of buffer states; the 
objection to the succession of a German prince to the throne of Spain; 


the many forms of the eastern questicn; the centuries of struggle to ` ` 


preserve the balance of power in Europe; all depend upon the very same 
principle which underlies the Monroe Doctrine; that is to say, upon the 
right of every sovereign state to protect itself by preventing a condition 
of affairs in which it will be too late to protect itself. Of course each 
state must judge for itself when a threatened act will create such a situa- 
tion. If any state objects to a threatened act and the reasonableness of 
its objection is not assented to, the efficacy of the objection will depend ` 
upon the power behind it. 
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It is doubtless true that in the adherence of the American people to 
the original declaration there was a great element of sentiment and of 
sympathy for the people of Souczh America who were struggling for 
freedom, and it has been & source of great satisfaction to the Unitea 
States that the course which it took in 1828 concurrently with the action 
of Great Britain played so great a part.in assuring the right of self- 
government to the countries of South America. Yet it is to be observed 
that in reference to the Scuth American governments, as in all other 
respects, the international right upon which the declaration expressly 
rests is not sentiment or sympatky cr a claim to dictate what kind of 
government any. other country shall have, but the safety of the United 
States. It is because the new governments cannot be overthrown by the 
allied Powers “without endangering our peace and happimess;” that - 
‘the United States cannot beholc such interposition in any form with 
indifference.” - 

We frequently see statements taat the doctrine has been changed or 
enlarged; that there is a new or different doctrine since Monroe’s time. 
They are mistaken. There has been no change. One apparent extension 
of the statement of Monroe was made by President Polk in his messages 
of 1845 and 1848, when he included the acquisition of territory by a 
European Power through cession as dangerous to the safety of the 

United States. .It was really but stating a corollary to. the doctrine of 
` 1823 and asserting the same right of self-protection against the other 
- American states as well as against Europe. 

This corollary has been so long and uniformly agreed to by the Govern- 
ment and the people of the United States that it may fairly be regarded 
as being now a part of the doctrine. 

‘But, all assertions to the contrary notwithstanding, there has been no 
other change or enlargement of the Monroe Doctrine since it was first 
promulgated. It must be remembered that not everything said or 
written by Secretaries of State or even by Presidents constitutes a 
national policy or can enlarze or modify or diminish a national policy. 

Jt is the substance of the thing to which the nation holds and that is 
and always has been that the safery cf the United States demands that 
American territory shall remain American. 

The Monroe Doctrine does not assert or imply or involve any right 
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on the part of the United States to impair or control the independent 
sovereignty of any American state. In zhe lives of nations as of in- 
div-duals, there are many rights unquestioned and universally conceded. 
The assertion of any particular right must be considered, not as ex- 
cluding all others but as coincident with all others which are not 
inconsistent. The fundamental principle of international law is the prin- 
ciple of independent sovereignty. Upon that all other rules of inter- 
national law rest. That is the chief and necessary. protection of the - 
wesk against the power of the strong. Observance of that is the nec- 
- essary condition to the peace and order of the civilized world. By the 
declaration of that principle the common judgment of civilization . 
-= awards to the smallest and weakest state the liberty to control its own 
affairs without interference from any other Power, however great. 
The Monroe Doctrine does not infringe upon that right. It asserts 
the right. The declaration of Monroe was that the rights and interests 
of she United States were involved in maintaining a condition, and the . 
cordition to be maintained was the independence of all the American 
countries. It is “the free and independent condition which they have . 
assumed and maintained”’ which is declared to render them not subject 
to iuture colonization. It is “the governments who have declared their 
independence and maintained it and: whose independence we have on 
great consideration and on just principles acknowledged” that sre not to 
be interfered with. When Mr. Canning’s proposals for a joint declaration 
were under consideration by the Cabinet in the month before the famous 
message was sent, John Quincy Adams, who played the major part in 
forming the policy, declaréd the basis of it in these. words: 
Considering the South Americans as indeperident nations, they them- 
selves and no other nation had the right to dispose of their condition. 
We have no right to dispose of them either alone or in conjunction with 


other nations. Neither have any other nations the right of disposing of. 
them without their consent. 


In the most critical and momentous application of the doctrine Mr, 
Seward wrote to the French Minister: 
France need not for a moment delay her promised withdrawal: of 


military forces from Mexico and her putting the principle of non-inter- 
vention into full and complete practice: in regard to Mexico through any 
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apprehension that the United States will prove unfaithful to the prin- 
ciples and policy in that respect which on their behalf it has been my 
duty to maintain in this now very lengthened correspondence. The 
practice of this government from its beginning is a guarantee to all 
nations of the respect of the American people for the free sovereignty 
of the people in every other state. We received the instruction from 
Washington. We applied it sternly in our arly intercourse even with 
France. The same principle and practice have been uniformly inculcated 
by all our statesmen, interpreted by all our jurists, maintained by all 
our Congresses, and acquiesced in without practical dissent on all occa- 
sions by the American people. It is in reality the chief element of foreign 
intercourse in our history. 


In his message to Congress of December 3, 1906, President: Roosevelt 
said: 


In many parts of South America there has been much misunderstand- 
ing of the attitude and purposes of the United States toward the other 
American republics. An idea had become prevalent that our assertion 
of the Monroe Doctrine implied or carried with it an assumption of 
superiority and of a right to exercise some kind of protectorate over the 
countries to whose territory that doctrine applies. Nothing could be 
farther from the truth. ; 


He quoted the words of the Secretary of State then in office to the 
recent Pan-American Conference at Rio Janeiro: 


_ We deem the independence and equal rights of the smallest and weak- 
est member of the family of nations entitled to as much respect as those 
of the greatest empire and we deem the observance of that respect the 
chief guaranty of the weak against the oppression of the strong. We 
neither claim nor desire any rights or privileges or powers that we do 
not freely concede to every American republic. 


And the President then proceeded to say of these statements: 


‘They have my hearty approval, as I am sure they will have yours, 
and I cannot be wrong in the conviction that they correctly represent 
the sentiments of the whole American people. I cannot better char- 
acterize the true attitude of the United States in its assertion of the 
Monroe Doctrine than in the words of the distinguished former Minister 
of Foreign Affairs of Argentina, Doctor Drago * * * “the tradi- 
tional policy of the United States without accentuating superiority or 
seeking preponderance condemned the oppression of the nations of this 
part of the world and the control of their destinies by. the great Powers 
of Europe.” > 
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Curiously enough, many incidents and consequences of that independ- 
ent condition itself which the United States asserted in the Monroe 
Doctrine have been regarded in some quarters as infringements upon 
independence resulting from the Monroe Dectrine. Just as the personal 
righta of each individual free citizen in the state are limited by the equal 
rights of every other free individual in thé same state, so the sovereign 
. rights of each independent state are limited by the equal sovereign rights 
of évery other independent state. These limitations are not impairments 
of independent sovereignty. They are the necessary conditions to the 
existance of independent sovereignty. Ifthe Monroe Doctrine had never 
been declared or thought of, the sovereign rights of each American 
repuslic would have been limited by the equal sovereign rights of every: 
-other American republic, including the United States. The United 
States would have had a right to demand from every other American 
state observance of treaty obligations and of the rules of international — 
law. It would have had the right to insist upon due protection for the - 
lives.and property of its citizens within the territory of every other: 
American state, and upon the treatment of its citizens in that territory 
acco-ding to the rules of international Jaw. The United States would 
have had the right as against every other American state to object to 
acts which the United States might deem injurious to its peace and 
safety just as it had the right to object to such acts as against any ` 
European Power and just as all European and American Powers have 
the right to object to such acts as against each other. All these rights — 
which the United States would have had as against other American 
states it has now. They are not in the slightest degree affected by the — 
Morroe Doctrine. They exist now just as they would have existed if 
ther2 had been no Monroe Doctrine. They are neither greater nor less: 
- beeruse of that-doctrine. They are not rights ‘of superiority, they are, 
righis of equality. They -are the rights which all equal independent 
states have as against each other. And they cover the whole range of 
_ peace and war. 

Ti happens, however, that the United States is very mic jiga and 
more powerful than most of the other American republics. And when 
a very great and powerful state makes demands upon a very small and 
weak state it is difficult to avoid a feeling that there is an assumption 
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charged with the dispensation of legal justice. If it is difficult to reach a 
justifiable decision on such matters of international law as ordinarily 
arise between nations, how much harder is the task when questions 
come up between the United States and such countries as Colombia, 
where the people may be said to have lived on a diet of revolutions. 
In the case of naval officers who have to handle such matters, in a 
location far away from the executive authority responsible for the 
policy of the government, deprived frequently of the means of com- 
munication with the home office by the very elements that call for their 
jurisdiction, the task is extremely difficult. The government is always 
loath to render decision on possible situations in advance, lest a slight 
change in conditions should render their decisions nugatory; and the 
result is that orders from the home government to the naval officer are 
usually restricted to the brief mandate “Protect American interests, we 
rely upon your judgment.” 
. This necessity to meet questions of international law and render 
decisions at once, without time for the mature consideration of diplo- 
matic usage, has brought into use a form of jurisprudence sometimes 
called “Diplomacy cf the quarter deck,” and its administration generally 
falls to the lot of the naval man. The warrant for such judicial action is 
so universally recognized, that in the older countries of the world, men 
who hold commissions as officers in the Navy, are entitled to seats on the 
platform of the judge in any court of the realm where they may happen 
to be present. Although this is not the case in America, the officers as a 
rule have greater responsibility, as far as the foreign relations of the 
state is concerned, than do those of any.other country. American officers 
_ may be advised by the regular diplomatic agents abroad, but such agents 
cannot direct them what course to take, as is the casein foreign services. 
They are responsible for their acts directly to the commander-in-chief, 
the President, through the heads of their own executive department. 
Reference to what is knovn as the “Barrundia aair,” which took 
place in Central America a few years ago, illustrates this fact. Here the 
commander of a United States war vessel was relieved of his command 
by the Department, for acticn that was taken under the advice of the 
American Minister, but which did not meet with the approval of the 
official head in hisown branch of the seryice. 
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Such courts of jurisprudence as are established on ships of war are of as 
long standing as the country, and they have been in operation since the 
foundation of the Navy. ‘Quarter deck diplomacy” was called for as 
early as 1800, only a few months after suitable skips- has been con- 
structed by the government to protect American interests, when Com- - 
modore Bainbridge, commanding the Mediterranean squadron wrote: 
“I hope I may never again be sent to Algiers with tribute, unless I am 
authorized to deliver it at the mouth of our cannon.” And soon after 
authority for such action as he requested was granted, the Navy of the 
United States brought all the Barbary states to terms, and broke up a 
nefarious custom to which foreign nations had submitted for years and 
which in its practice had been the disgrace of civilization. 

Another example of naval jurisprudence, which owing to its impor- 
tance became an international episode, was the case of Martin Koszta, 
an American citizen, who was kidnapped in a Turkish port by an Aus- 
trian ship of war. Through the “energetic and prompt measures,” as 
writes the President of the United States in his message to Congress, 
_ “of Commander Ingraham of the U. S. sloop-of-war St. Louis, Martin 

Koszta was released.” Here is a resital of these “energetic and prompt 
measures”: Commander Ingraham had exhausted every possible measure 
to induce the Austrian commander to deliver the prisoner to him; failing 
in this he went to quarters, and, although the Austrian vessel was of 
superior force to the Si. Louis, with batteries loaded and port fires 
burning, gave the Austrian the alternative of yielding to his demand, or 
being sunk by the guns of the St. Louts. The prisoner was speedily de- 
livered to Ingraham. The diplomatic correspondence which followed 
this affair went on for years betwe2n our government and Austria, with- 
out reaching any definite conclusion, but this bit of quarter deck di- 
plomacy resulting in the possession of the man,—which is nine points of 
the law,—the remaining point did not have much weight. 

No diplomacy has ever taken place that had suck marked benefit to` 
the country and to the world as that engaged in by Commodore Mathew 
C. Perry when he introduced Japar into the councils cf nations, or that of 
Admiral Shufeldt of the Navy in opening the gates of the hermit nation of 
Korea to the commerce of the world. 

To the names of these brilliant naval officers may be added a long 
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~ list of quarter deck diplomats who had dealings with Colombia while 
engaged for half a century in guarding the transit of the Isthmus of 
Panama. 

Following this general statement regarding the genesis of the « Diplo- 
. macy of the quarter deck,” I shalt endeavor to. show some of its opera- 
tions at Panama, in relation to the treaty entered into between the 
United States and New Granada, now the Republic of Colombia. 


POLITICAL HISTORY OF THE CANAL ZONE 


No thorough understanding of the serious task undertaken by the 
United States under the treaty with New Granada can be had without 
some knowledge of that coraig s history. Ishall present a brief outline 
of it. 

When New Granada, Venezuela and Quito (now Equador) freed (teii 
selves from the Spanish yoke in 1819, the Republic of Colombia was 
composed of the three provinces mentioned, New Granada comprising 
the colonies corresponding with Colombia of today. The two Isthmian 
‘provinces of Panama and Veraguas, did not declare their independence of 
. the home government until two years later, November 28, 1821, when | 
they allied themselves voluntarily with New Granada. Dissatisfaction 
with the conditions which followed this federation grew rapidly among 
the Isthmian people, and when the republic broke up into three parts in 
1830, Venezuela, Ecuador and New Granada becoming separate and 
independent states, the Panamans called for their independence from the 
Cogota Government, and advocated annexation to England, if necessary, 
to break up the alliance waich had existed with New Granada. Out of 
deference to the wishes of General Bolivar, who had delivered the 
country from monarchical control, it was finally decided that the Isth- 
mus should remain ‘a part of the Granadian Confederation. This was 
done in spite of the fact that a large portion of the people were opposed 
to this arrangement. 

From 1830 to 1840 politizal conditions in New Granada grew from bad 
to worse, and on November 18, 1840, a revolution broke out at Panama, 
which resulted in the Isthmian provinces gaining their independence from - 
the parent state. The Stete of Panama was then formed, and for two 
years it was governed by its own laws. At the same time the province of 
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Cartagena declared its independence, when the Bogota Government, 
alarmed at the result of its own evil doings, sent the popular General 
Thomas C. de Mosquera to the Isthmus, who induced the return of the 
provinces to the Granadian Confederation by making many promises of 
reform. Having once reéstablished the union however, all the promises 
of Mosquera were practically repudiated, and a new constitution was _ 
proclaimed in 1843, which changed the name from the State of New - 
Granada to the Republic of New Granada, and reintroduced the evils of 
- tke centralized government at Bogota. . 

~ For the next twelve years, which covered a period of almost continual 
civil wars, Panama, struggled for freedom, and at last in 1855, the Con- 
gress at Bogota was induced to amend the constitution of 1853 by es- 
tablishing a federal system, and eresting, as the constitution reads, 
“che territory which comprises the Isthmus of Panama, to wit, Panama 
Azuero, Veraguas and Chiriqui, into a sovereign federal state, integral 
part of New Granada, under the name.of the State of Panama.” Thus 
tke Republic of Panama of today, which is composed of the above named 
provinces, was made an autonomous state, but the right of self-govern- 
ment was never accorded in practice. 

‘In 1854 the Panama railroad was built, and from that time forward, 
tke chronicle of disturbances on the Isthmus is a part of the history of 
tke American Navy, which was called upon to guard the transit from 
ocean to ocean, and no small part of the work of its officers related to the 
„solution of the diplomatic problems which constantly arose under the. 
treaty of 1846. To the records of the Navy Department, therefore, we 
= must look for a clear understanding of the matter which does not exist 
in the records of the State Departmen+. It should be remembered that 
there was no cable communication between the United States and South 
America until about 1880, and as questions of moment involving great 
interests would arise which must be settled at once, without the possi- 
bility of reference to the home government, one can readily understand 
the necessity for the brief, bus comprehensive order from the home 
gcvernment to our officers, “ Protect American interests.” Decisions on 
such matters as arose had to be rendered in strict accordance with in- 
ternational law, and in this way naval officers have become experts in 
jurisprudence of an international character. It is only necessary to refer 
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to a few of the many cas2s where judicial decisions rendered, were fol- 
lowed in quick succession by naval action, to show the. relationship of 
Isthmian transit to the treaties. 

Under the treaty of 1846, three specific points stand out clear and 
distinct: A l l 

First. That “the Government of New Granada guarantees to the, 
Government of the United States that the right of way or transit across 
the Isthmus of Panama upon any modes of communication that now 
exist, or that may be hereafter constructed, shall be open and free to the ` 
Government and citizens of the United States.” 

Second. In-return “the United States guarantee, positively and 
efficaciously, to New Grenada, * * * the perfect neutrality of the 
before-mentioned isthmus, with the view that the free transit from the 
one to the other sea may not be interrupted or embarrassed,” * * * 
and l 

. Third. “In consequence, the United States also guarantee, in the 
same manner, the rights cf sovereignty and property which New Granada 
has and possesses over th= said territory.” 


_ REVOLUTION oF 1856 


In September 1856, scon after the Isthmian railroad was completed, 
an affair occurred at Panama which called into operation the “quarter 
deck diplomacy” of Commodore William Mervine, commanding the 
United States Pacific squadron. - The Governor of the State’ had issued a 
decree assessing a tonnage tax on one of the Pacific Mail steamers, 
flying the American flag m the port, which was contrary to the treaty. 
-The Commodore wrote the Honorable Secretary of the Navy at Wash- 
ington regarding this affeir, ur der date of September 18, 1856, as follows: 


J had an interview with Governor Fabriga on the subject, and after 
adverting to his departure from the assurances given to me on the Ist 
inst., I expressed. my surprise that immediately after suspending the 
execution of the decrees in relation to the mail of the 2nd instant, in its 
transit over the Isthmus. he should attempt to enforce that part referring 
to the tonnage tax. His reply was that the transit of the mail was a 
national affair, but thal the tonnage tax concerned individuals only. 
This subtle distinction was maintained with great pertinacity, and after 
citing the exemptions from every species of taxation—national, provincial, 
and municipal—secured by treaty and other solemn compacts, without 
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effect, sea being fully persuaded -hat nothing I could bring to bear 
would have any influence in inducizg him to relinquish the prospect of 
an enormous income from such a fruitful source of revenue, I resorted to 
the use of a more potent agent which nad the desired effact, and caused 
him to modify his tone very quickly. 

I said to him emphatically that the Government of New. Granada 
migat be assured, that the Governnent of the United States would not. 
quietly acquiesce in, or submit to, such a violation and flagrant out- 
rage of their rights; and, furthermore, taat if another attempt was made 
to sarvey United States vessz2ls or tb enforce the collection of a tonnage 
tax, that I would view it in the light of a hostile and belligerent attack 
upon the vested rights of the citizeas of the United Statas, and I would 
meet it accordingly in the same spirtt. 


The Commodore’s “potent” acticn was approved and Mr. Marcy, the 
Secretary of State, so notified our Minister at Bogota. | 

On September 19, following, a serous disturbance arose in the legisla- 
ture of the State of Panama, in which one of its: members was slightly 
wounded. Both of the political pazties which divided the state rushed 
immediately to arms, the “Black” party retiring outside the walls of 
the city. 

“Tn the apprehension of a night attack on the twentieth,” writes the 
Commodore, “I solicited from tke governor permission, which was 
granted, to station some men at the railroad depot and office. A com- 
munication to the same effect was eddressed to me by the governor. It 
and my reply are herein enclosed.” The reply was as follows: ! 


U. 8. FLAGSHIP InpEPENDENCE, 
Bay of Panama, 
September 20, 1856. 

Sir: I have the honor to acknowledge th: reczipt of your communication of the 19th 
instant. 

Ir reply to your request that a portior of my forces “should ke stationed at the 
railroad depot to act in concert with the government in maintaining order,” I will 
state that I shall station a portion of mr forzes at the railroad depot and at other 
points for the protection of American cit:zens and all foreigners and their property, 
but that I cannot in any manner interfer2 with any domestic affairs, or in anything 
pertaining to the civil government. I' have the honor to be Sir, a 

Very respectfully, 
Your obedient servant 
WILLIAM MERVINE 
SENOR Don Franco. FABRIGA Commanding, United States Pacific Squadron. 
Governor of the State of Panama. 


1 Naval Correspondence, Repo:t of the Secretary of the Navy. 
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In this diplomatic request of the American commodore, asking per- 
mission of the New Granadian Government to land troops for the 
protection of American interests, the sovereignty of that state was fully 
recognized; but at the same time it was made clear that the United 
‘States would in no manner attempt to maintain that sovereignty as 
between different political parties. 


REVOLUTION OF 1860 


Upon the- breaking out of another insurrection at Panama, in 1860, a 
‘delicate international question arose, which brought into play a bit of 
diplomacy of the quarter deck type, on the part of Commander W. D. 
Porter, U.S. N., commanding the U. S. S. St. Marys, which is worthy of 
note. At this time the Colombian Government was, as usual, unable-to 
guarantee free transit across the Isthmus, and the intendente of Panama 
wrote to Captain Porter as follows: under date of September 29, 1860: ? 
I have therefore come to the determination to avail myself of the kind 
and friendly offers of service which you, Sir, and Captain Miller, of 
H. M. S. Clio, have made to me, and to request you to land, jointly, 
from your ships a body of about 100 men, to be stationed in the town. 
This communication, and the action of the British officer in the case, 
was referred to the Secretary of the Navy by Captain Porter in a letter 
reading as follows: ° 


Captain Miller stated to me when I met him, that he came on shore 
to take charge of the town with Her Britannic Majesty’s forces. I 
informed him that on that point the United States Government was 
particularly jealous of the interference of any foreign Power in occupying 
alone any part of the continent, and that he must withdraw his forces 
until invited on shore by the “intendente” and Governor of the state, 
and that invitation and request must include the forces under my 
command. The “intendente” stated to me, in the presence of the Consul 
of the United States, and of Lieutenant Commander Boyle, that Captain 
Miller of the Clio had landed without his request or authority or order. 


After peace had been established on the Isthmus, Captain Porter 
withdrew his men, and in acknowledging the Governor’s request to do so, 
took occasion to mark a lesson in these words: 


I will here remark that the Government of the United States is jealous 
of the interference of any European Power on any part of the American 


2 Naval Correspondence, Report of the Secretary of the Navy. 8 Ibid. 
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continent, and especially so with this particular route, and as the United | 
States does not pursue an aggressive policy, it will not tolerate it in any 
other Power. 


Tt would have taken months or years even of the ordinary diplomatic 
correspondence. to accomplish what this forceful “quarter he dip- 
lomat” did in afew moments of effectual action. 

In 1858, the federal system. was extended throughout the who.e of 
New Granada, now called the Granadine Confederation, and at once dis- 
sensions arose between the several States, which continued for years. 
The Bogota Government became so oppressive that in the following year 
the Siates of Cauca, Bolivar, Santander, Boyaca, and Magdalena, the 
whole of the country, in fact, with the exception of a comparatively 
small section located around the capital, revolted; and under the leader- 
ship of General Mosquera, a most popular leader, leagued themselves 
into a confederation with the title of the United States of New Granada, 
and finally overthrew the Bogota Government. This bloody revolution 
was carried on mainly outside the limits of the Isthmus, and Panama was 
not affected materially by the results. The Governor of Panama, how- 
ever, considering this change in the government as affording a good 
opportunity for the State to act for itself, issued a proclamation advising 
the final and complete separation of the Isthmus from the Granadine 
Confederation; but owing to the popularity of General Mosquera, and to 
his promises that Panama should become the capital of the new federa- 
tion, or its metropolis at least, the State of Panama was inducéd to re- 
main as a member of the United States cf New Granada, as it was now 
called. A treaty to this effect was concluded at Colon, on SODIDE 6, 
1861. This treaty reads: 

Art. I—~The sovereign of the State of Panama incorporates itself into 
the new national entity called the United States of New Granada, and 
consequently becomes one of the sovereign federal States composing 
the aforesaid confederation, etc. 

Arr. IlL.—But the State, in use of its sovereignty, reserves the right 
to approve or disapprove the new compact, and the constitution, that 
_ gives expression to it, if, in its judgment, the principles established in the 
treaty of Carthagena of September 10, supplemented by the present 
one, are violated to the detriment of the autonomy of the States, or if 


the neutrality granted the Isthmus by the treaty with the United States 
of North America, in case of international war, is not recognized i in case 
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of domestic struggles, civil wars, or revolts which may arise in the rest 
of the United States. 


This treaty being signed, the name of the country was changed to F 
United States of Colombie on September 20, 1861. By this convention, 
Panama’s connection with the Confederation was indeed “a loose tie of . 
federal relationship.” 

In 1862, Mosquera’s revolution came to a triumphant end, but before 
that result had been accomplished, several attempts were made to com- 
mit the Government of the United States, under its guarantee of the 
sovereignty of Colombia, but the naval commanders at the seat of the 
disturbance usually met and decided these questions under the usual 
formula—to “protect American interests” as a basis. . 


REVOLUTION OF 1865 


On the 9th of March, 1865, another revolution took place in Panama. 
This was notable for the fact that it brought out an interesting corre- 
spondence relating to the construction of the treaty of 1846, which has 
an important bearing today on the situation in the much disturbed 
country of Colombia. The American Minister at Bogota forwarded a 
demand from the President of Colombia to Rear Admiral George F. 
Pearson, commanding the United States naval forces on the Pacific sta- 
tion, then at Panama, a copy of which was also sent to the United States 
consul at the port, who at the time happened to be Commander H. R. 
Davenport, U. S. N. (appointed to the duty by the commander-in-chief, 
-upon -the decease of the regular appointee), to the effect that “the 
United States should fulfill what he considers their duty by preventing a 
hostile party or individuals from landing within the limits of that State, 
and employing the necessary force to ee such, in case a eras should 
be effected,” etc. 

Both naval officers took exception to the construction placed upon the 
treaty by the President of Colombia and the American Minister, Com- 
mander Davenport, the acting consul, in his reply, stating: 

As I do not by any means agree with either of you as to the duty of 


naval officers to use force to prevent one party from a hostile attempt 
against the other, particularly as the normal condition of this state 
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seems to be revolutionary, I have asked Mr. Seward for an expression of 
the views of the government, and its construction of the obligations de- 
volving upon us, under said article. 


Admiral Pearson’s letter was still more to the point, and I give it 
practically in full, as follows: 4 


UNITED STATES FLAGSHIP LANCASTER 
Panama Bay, September 26, 1865. 
Sir: 

I am honored by your communication (No. 2) of August 31, 1865, stating that the 
President of Colombia had advised you that a body of armed men, whom he charac- 
terized as bandits, had recently sailed from the port of Buenaventura in the State of 
Cuaca, for the purpose of invading and making war against the State of Panama, and 
expressing his hope that the United States would fulfill what he considers their duty, ` 
by preventing this, or any other hostile perty, or individuals from landing within 
that state. 

Article 35 of the existing treaty between New Granada, now the United States of 
Colcmbia, and the United States, guarantees to the former the perfect neutrality 
of the Isthmus, with the view that the free transit from one sea to the other may not 
be intetrupted or embarrassed, ste. This, in my opinion, contains the whole gist ` 
of the requirements of the United States—not to the State of Panama, but to the 
United States of Colombia. Consequently, should the free transit from one sea to 
the other be endangered, then, and then onl, is the commander of the United States 
naval forces in the Bay of Panama to land en armed force to carry out in good faith 
the terms of the treaty as expressed in Article 35 of said treaty. Should an armed 
force from without the limits of the United States of Colombia land at either end of 
said transit with a view to preventing the running of the railroad, or should any force 
whatever assail such road or the transit of passengers thereon, then the United States 
naval force here would prevent any such molestation to the utmost extent of its 
power, and would support and sustain the authorities of Panama in the free transit 
of passengers from one sea to the other. 

The force under my command has nothing to do with the insignificant force to 
which you refer as being about to invade Panama from another State of the United 
States of Colombia-~—unless the said force interrupt the free transit of the railroad 
from one sea to the other; nor has the force under my command any authority to 
prevent the passage from one place to another of a Peruvian vessel, with or without 
passengers, while Peru is at peace with the United States, unless the said passengers 
land, and molest the railroad, when, of course, I shall attack them at once. i 

I look upon the view in the thirty-ffth arsicle of the treaty as the key to the whole 
article, “with the view that the free transit from one sea to the other may not be 
interrupted.” These comprehensive words are explicit and in my opinion convey te 
every officer of the United States at Panama precisely the course to be pursued by 
him, 

4 Diplomatic Correspondence—Department of State—Enclosure in letter No 0. 199, 
Mr. Burton to Mr. Seward, November 5, 1835. 
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As we differ materially in our construction of the thirty-fifth article of the treaty, 
I shall forward forthwith a copy of your oficial letter, with a copy of this response, 
to the Navy Department, in order.to be informed if I am.wrong in the matter. I have 
‘the honor to be most respectfully your obedient servant. 

G. F. Parson 
Acting Rear Admiral, Commanding Pacific Squadron. 

Hon: Auten A. BURTON, 
Minister Resident of the United States, 

Bogota, United States cf Colombia. 


The verdict of the Secretary of State on this correspondence was as 


follows: ® 
DEPARTMENT OF STATE 

. Washington, November 9, 1866. 
Sir: 
The question which has recently arisen under the thirty-fifth article of the treaty 
with New Granada, as to the obligation of this government to comply with a req- 
ulsition of the President of the United States of Colombia for a force to protect the 
Isthmus of Panama from an invasion by a body of insurgents of that country has 
been submitted to the consideration of the Attorney General. His opinion is, that 
neither the text nor the spirit of the stipulation in that article, by which the United 
States engages to preserve the neutrality of the Isthmus of Panama, imposes an 
obligation on this government to comply with a requisition like that referred to. The 
purpose of the stipulation was to guarantee against seizure or invasion by a foreign 
Power only. It could not have been contemplated that we were to become a party to 
any civil war in that country by defending the Isthmus against another party. As 
it may be presumed, however, that our object in entering into such a stipulation was 
to secure the freedom of the transit across the Isthmus, if that freedom should be 
endangered or obstructed, the employment of force on our part to prevent this would 
be a question of grave expediency to be determined by circumstances. The Depart- 
ment is not yet aware that there is yet occasion for a decision upon this point. 

Tam, Sir, ete., 
Wiii1am H. Sewan. 
-Hon. ALLEN A. BURTON, 

Minister Resident of the United States, 

Bogota, United States of Colombia. 


Under date of October 3, 1866, Mr. Burton, Minister at Bogota, 
reported to Mr. Seward in Washington, as follows: f 


. The interpretation that had prevailed here imposed grave duties on, us, 
and since being notified of the opinion of the Attorney General I have 


s Diplomatic Correspondence, Department of State, 1865, Letter 134, Mr. Seward 


to Mr. Burton. ' 
§ Diplomatic Correspondence, Department of State, 1866. 
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conzeived it to be my duty to seek a declaration from President Mos- 
quera’s administration * * * which, if successful, would avoid any 
doubt which might arise in the future as to the duties intended to be 
imposed by the treaty. * * * The result has been that the Colom- 
bian Government declares taat it does not feel itself authorized by the 
treaty to require-the aid of the United States for the suppression of an 
insurrection, rebellion, or otner disturbance on the Isthmus on the part 
of the Colombian citizens, not even an invasicn by another Colombian 
State, unless such movement be intended to detach the State of Panama 
from the Colombian Union and annex it to a foreign Power. 

This would seem to leave the Isthmus free to declare itself mdependent 
of the United States of Colombia, without the fear of forced intervention 
of the United States of America, provided such declaration be not ac- 
companied in the end by annexation to a foreign Power 


It will be seen from the above correspondence that the interpretation 
first given to the treaty between the United States of America and the 
United States of Colombia [formerly New Granada] by Rear Admiral 
Pearson of the Navy, September 26, 1865, was now confirmed by both 
governments, and that at the present day it is one of the “traditions of 
American policy” on which the Government of the United States relies 
for justifications for its acticn in relation to the independence of Panama 
in ee 


REVOLUTION OF 1873 


Rear Admiral Steadman, commanding the United States Pacific 
squadron, upon arriving at Panama in his flagship Pensacola, on May 7, 
1873, found hestilities going on between the opposing parties, which were 
contending for the possession of the government of the State of Panama, 
and immediately sent on shore a force of 200 sailors and marines, which 
took charge of the Isthmian transit and prevented the wanton destruc-. 
tion of property, and possibly of many lives. Many diplomatic questions 
arose between the Admiral and the contending forces, which, however 
difficult, were always settled effectively, owing to the powerful fleet he 
had behind him. 

On September 24th of the same year another “long impending revolu- 
ticn” broke out at Panama, and Admiral Almy, commanding the 
United States Pacific squadron, landed a force of blue-jackets on the | 
Ischmus to protect Amerizan interests. Captain A. G. Clary, com- 
manding the Benecia, before the Admiral’s arrival in the port, and in 
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anticipation of an outbreak, had applied to the Panama Government for 
permission to land troops, which was refused. In a letter to the Navy 
‘Department, Captain Clary writes: “I should have landed the men,’ 
ignoring this refusal, had not the Admiral arrived to relieve me as sen- 
ior officer present.’ When the disturbance actually took place, the Gov- 
ernor requested the Admiral to land a force, saying that “under the 
present circumstances he was unable to give the Panama railroad that 
protection and safeguard guaranteed by the treaty.’ . 

The Admiral at once landed his men, as he was about to do anyway, 
took charge of the transit and again brought peace to the inhabitants. 
~ In writing to the Departmer.t regarding the affair, he states: 

“Tt seems to every intelligent mind that this turmoil and danger and 
trouble called ‘revolutions,’ which has been going on for years:in Pan- 
ama, should have an end put to it.” 

During the Panama revolution of 1878, when the combined United 
States naval force on the Isthmus was under the command of Rear Ad- 
miral J. J. Almy, U. S. N., the United States steamer Wyoming, Com- 
_ mander W. B. Cushing, U. S. N., was stationed at Colon, under instruc- 
tions from the Navy Department to remain there until relieved by 
another ship. Cushing had taken his full share of the responsibility of 
deciding cases of international law, in which he was well versed, which 
affected the situation at the Atlantic end of the Panama railroad, one act 
in particular being of such a character as to endanger his standing as an - 
officer, to say nothing of the risk to whatever small estate he might have 
accumulated, should his action not be approved by the government. 
This was the seizure of tke American steamer General Sherman for par- 
ticipation to some degree in the rebellion then going on. The warrant 
for such jurisdiction as Cushing assumed was based upon the neutrality 
laws of the United States; and an officer must be well versed in admi- 
ralty jurisprudence and legal precedence, before taking so serious a step 
as to break up the voyage of a ship at sea, causing a loss of thousands 
of dollars to the owners. 

The seizure of the General Sherman was later upheld by the United 
States courts, thus relieving the commander of any liability for damages 
which might have accrued from a civil suit brought against him, and also 

7 Naval Correspondence, Captains’ letters. 8 Ibid. . 


wt 


455 THE AMERICAN JOURNAL OF INTINNATIONAL LAW 


from such disciplinary measures as the administration then in power 
might have awarded him for “injudicious action.” 


THE VIRGINIUS AFFAIR 


Although the subject has no relation to American interests at Panama, 
another of Commander Cushing’s daring acts occurred about this time, 
that is such a marked example of “quarter deck diplomacy” that I 
venture to recite its salient features here. . 
© While Cushing was stationed at Colon, with instructions not to leave 
ths place until his ship had been relieved by another vessel, he received 
a telegram on November 8, 1873, from the American consul at Santiago 
de Cuba, stating that the steamer Virginius flying the American flag, had 
been captured on the high seas by the Spanish man-of-war Tornado on 
October 31st, and had been taken into the Spanish port of Santiago de 
Cuba, and that the captain and a number of the crew of the Virgintus 
had been killed while other lives were in imminent danger. This call was 
enough for Cushing to disregard his orders not to leave Colon; he pro- 
ceeded at full speed to the Cuban port as soon as- he could complete 
the necessary preparations, determined to take the Virginius at the 
cost of a battle with the Spaniards, if the report should prove — 
trae. 

The Wyoming reached Santiago at 11 4. M. on November 16th, ready 
for battle, but it was found the Virginitus was not in the port. But his 
arrival was none too soon, a3 it appeared that the butchery of American 
citizens without warrant of law was going on with such cruel haste and 
such absence of humanity as to astound the world. It seemed as if 
General Burriel, the Governor of the port, was bent on carrying out his 
blood-thirsty design to murder the crew of the Virginius before foreign 
Powers could intervene or his own government could call a halt: Upon’ 
anchoring his ship in the roadstead, Cushing at once sent word to the 
Governor that he would like to call and pay his respects, in accordance 
with custom. But the Governor, with the evident intention of gaining 
time to carry out his nefarious plans, resorted to the proverbial Spanish 
tactics of delay, and attempted to put off the meeting by excuses. 
Whereupon Cushing sent word that if the Governor did not see him by a 
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specified time, or if any more of the Virginius crew were executed, as was 
threatened, he would open fire on the Governor’s palace, for which pur- 
pose his ship had been anchored in a favorable position. ; 

At the same time Commander Cushing sent a formal communication 
in writing to the Governor, protesting against any further execution. 
of members of the Virginius crew, reciting the law in the case, and 
demanding an early reply. Upon the receipt of this letter an interview 
was promptly accorded, and the meeting between the American com- 
mander and the Spanish general was spoken of by an eye-witness as 
“a grand sight when he [Cushing] stood up and looked ‘The Butcher’ 
down.” His piercing stare, while his hand refused to meet the out- 
stretched hand of the Spaniard offered him, carried a wholesome dread 
to his opponent, and the language he used was positive, convincing and 
efficacious. ‘‘Sir,” he said, “if you intend to shoot another one of the 
Virginius prisoners, you had best first have the women and children 
removed from Santiago, for I intend to take the place.” That he would 
have done so, every act of Cushing’s brilliant career gave ample proof, as 
the Spanish general knew full well. Not another life was taken after this 
interview. l 

The efficacy of this pointed remonstrance was the more notable from 
the fact that a British man-of-war and another flying the French flag 
were in the port at the time, each of the commanders having ee 
and pled in vain for the lives of their countrymen.’ 

The only satisfaction Cushing received from Washington for his 
effective action was to learn that the then Secretary of the Navy had 
sent a telegram, as soon as he learned that the Wyoming was en route to 
Santiago de Cuba, to the commander of another cruiser at New York, 
in these words : “For God’s sake, hurry on to Santiago de Cuba. We are 
afraid Cushing will do something.” 

Cushing did not know, as all communication from the outside world 
was cut off from Santiago, that mass meetings were taking place in the 
larger cities of the country, calling for drastic measures, such as he had 
already taken. Cushing acted entirely on his own responsibility; but 
the final arbitrator to which all such cases must be referred—the court of 
. public opinion—of which Cushing was wont to say. “the public is always 
good to the service, when the Navy was on the fight to redress a wrong,” 
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gave him the “well done, Cushing,” to which he aspired and which ke 
merited. 

A Congressional committee, to which had been referred a resolution to 
give the thanks of Congress to the British officer referred to, for his 
-supposed action in arresting the massacre at Santiago, reported it 
adversely, and, after reciting Cushing’s letter to General Burriel in full, 
made the following statement: 


From which it appears that Captain Cushing did his duty completely 
and gallantly in asserting the rights cf the American Government and 
its citizens, and upholding the honor of the American flag. * * * 
Your committee are pleased to have it in their power to add that no 
further. executions took place after the reception of this letter to General - 


Burrie . wart aand Sd AAR Cex 2 wie WEA g 


REVOLUTION OF 1885 


_ In 1885 a very general and extensive revolution broke out in Colombia, 
which called for the use of most of the ships of the North Atlantic and 
Pacific squadrons, and demanded the mobilization of a naval brigade of 
- infantry and artillery, mace up by depleting nearly all the navy yards of 
the country of their police force. 

In this disturbance not only the diplomatic ability, but the military 
intelligence, of the officers were put to the extreme test of international 
usage. Admiral J. E. Jouett, U.S. N., the commander-in-chief, issued a 
prohibition to both parties—the government and the msurrectionists, in 
the following words: . “I do not intend to allow any arms or ammuni- 
tion to be introduced into this country during this-disturbance.” 

He writes that 


- In carrying out this mandate I sent the Galena to Perto Bello [situated 
about 30 miles to the eastward of Colon and the only other harbor on the 
Atlantic side within a distance of fifty miles of the Canal Zane] to pre- 
vent the landing of a party consisting of about 150 persons, which had ~ 
sailed from Barranquilla with the intention of landing here, and operating 
along the line of the Panama railroad. 


_ The drastic measure of the American Government in calling out the 
reserves of the naval stations was due to the fact that the insurrectionists 
had burned Aspinwall [Cclon] and insulted the American flag by seizing 


3 Naval Correspondence, Latter 4, Admiral Jouett to Sec. Navy, Apr. 17, 1885, 
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two officers of the Galena while on shore and some other Americans, and 
confining them in prison. 

This, like many other revolutions in Colombia, cost the Government 
of the United States a great deal of money, to say nothing of the expense | 
due to the sickness and incidental.injuries brought upon its people, for 
which no remuneration has ever been made. It is safe to say that 
‘Colombia has been saved an enormous amount of expense in its adminis- 
tration of the country by the interposition of American forces in putting 
. down revolutions which have occurred on the Isthmus. 

= mer ‘renee PSE p 
REVOLUTION OF 1901 


In 1901 there occurred another disturbance on the Isthmus, which was 
notable as leading up to the great event of the “taking of the Canal 
Zone” by the Government of the United States under the presidency of 
Theodore Roosevelt, so much criticised by some American newspapers. 
At this time the naval force was under the command of Captain Thomas 
Perry, U. S. N., commanding the U. S. battleship Iowa. For many 
months he handled the conflicting claims of the revolutionists and the 
governmental forces at war with each other, in one of the most delicate 
situations that ever arose upon st Isthmus, with consummate skili and 
diplomatic ability. 

After the reémbarking of the American seamen who had been landed 
to protect the Isthmian trensit, Hon.G. A. Guger, United States Consul- 
General at Panama, and now the Chief Justice of the Canal Zone, wrote 
to the Captain as follows: 

The world does not know and never will know, and therefore cannot, 
appreciate the many difficulties you have had to meet, and the various 
and vexed questions, large and small, with which from time to time you 


have had to deal. The bearing of the men was superb, and their conduct 
gentlemanly. Personally; I eel proud of them. 


Many of the revolutions which have taken place upon the Isthmus 
[some fifty-three in fifty-seven years] assumed proportions so threatening 
as to require extraordinary measures on the part of the United States to 
protect the lives not only of its own citizens but those of nearly every 
other country in the world. Our countrymen looked with suspicion, 
born of the Monroe Doctrine, on the interference of any other nation in 
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these “family quarrels,” and so was forced to do double duty of a very 
delicate and intricate nature. 


REVOLUTION oF 1902 


In 1902, upon the breaking out of the revolution of that year, a ques- 
tion of great moment arose in relation to the treaty of 1846, in connection 
with the movement of Colombian troops that attempted to cross the 
Isthmus to suppress an insurrection under General Benjamin Herrera, 
commanding the revolutionary forces. Commander T. C. McLean, 
commanding the U. S. 8. Cincinnati, and senior officer present at the 
time, wrote to him and to General Thomas Quintero, commanding the | 


Colombian troops, as follows: ® 
U. S. S. CINCINNATI 
Colon, Colombia, 
September 23, 1602. 
Dzar Sir:. 

I have to inform you that the United States naval forces are guarding the railroad 
trains and the line of transit across the Isthmus of Panama from sea to sea, and that 
no person whatever will be allowed to obstruct, embarrass, or interfere in any manner, 
with the trains on the route of transit. No armed men except forces cf the United 
States will be allowed to come on or use the line. 

All this is without prejudice or any desire to interfere in domestic contentions of, 
the Colombians. 
`` Please acknowledge the receipt of this communication. With assurances of high 
esteem and consideration, 

: . I am very respectfully, 
T. C. MCLEAN, 
Commander U. S. N. Commanding. 


Of course a protest was made at once by the chief of the government 
forces to this prohibition of the passage of armed Colombian troops over 
she Panama railroad. Buz the order was enforced until the conditions on 
the Isthmus were such as to make it clear that armed men might traverse 
the road without endangering its free and uninterrupted transit. The 
precautionary measures taken by Captain McLean for keeping open the 
transit were strictly in accordance with the universal custom, as estab- 
lished by a long and continuous line of precedents; but it happened that 
the Navy Department had sent a similar order to the one issued by him 


10 Naval Correspondence, Captains’ letters. 
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to the commander of the U. S. S. Ranger at Panama on September 12, 
1902, 

It is a notable fact that this is ‘the first time in the history of naval 
diplomacy on the Isthmus of Panama, that the government had sent 
instructions to its officers specifically defining its policy regarding the 
transportation of belligerent troops over the Panama railroad. . | 

It is also notable -that they were issued in accordance with a tele- 
graphic request from Captain Potter, dated September 2, 1902, reading . 
“Request instructions regarding transporting government troops or 
revolutionists in the event of landing force for the protection of the 
railroad.” 2 

The American forces were not landed until September 17th, but there 
can be no question that had it been necessary to land them before the 
receipt of the Department’s instructions of the 12th, our proverbial 
policy of not allowing Colombian troops to obstruct the transit of the 
Isthmus would have been carried out. This instance exemplifies the fact 
that it is impossible to direct from Washington the operations governing 
a revolution at Panama, which may have been born, killed, and buried 
before an exchange of even telegraphic communications can be put in 
force. 

Rear Admiral Silas Casey, U. S. N., commanding the Pacific squadron, 
arrived at Panama soon afier this occurrence, and upon taking charge 
of the combined naval force, on the Atlantic and Pacific termini of the 
railroad reissued the order of Captain McLean as follows: 1? “No 
troops belonging to either belligerent will be allowed to use the railroad, 
or interfere with the free transit from sea to sea.” After the revolu- 
tionists had left the vicinity of Panama, Admiral Casey permitted the 
government troops to cross the line. 

While the Revolution of 1902 was going on, the State Department at 
Washington received from the United States Minister at Bogota, a 
communication stating that “The Minister for Foreign Affairs desires 
me to inform you that his government would appreciate your good 
offices to bring about peace in this country, especially on the Isthmus, 
where the revolution is strong.” Whereupon the Acting Secretary 


- u Naval Correspondence, Captains’ letters. 
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addressed a note to the Navy Department containing the follow- 
ing. 1’ 

I have received from the President a telegram approving my sugges- 
tion as to entrusting such a mission to the commander of the Cincinnati. 
The precedents in which our naval commanders have lent their good 
offices to bring about peace in Central America during the past years, 
will serve to guide Commander McLean in the execution of such in- 
structions as you may deem proper to give him in this regard. 


This delicate mission, first entrusted to Commander McLean, was 
turned over to Admiral Casey upon his arrival at Panama, and a treaty 
of peace between the contending forces was brought about through his 
instrumentality, and was signed on board his flagship, the Wisconsin, 
October 24, 1902. l 

It will be seen from what has since transpired that the policy already 
established not to allow any armed force to traverse the railroad route 
across the Isthmus of Panama, whether belonging to the Government of - 
Colombia or not, was rigidly adhered to.and only once, up to this time, 
did the Navy Department give instructions to-its officers as to the policy 
to be pursued, and only then was it done in answer to a request for in- 
structions. This was in the telegraphic order of September 12, 1902, to 
the commanding officer of the U. S. S. Ranger at Panama: +4 

United States guarantees perfect neutrality of Isthmus, and that 
' transit from sea to sea be not interrupted or embarrassed. Any trans- 
portation of troops which might contravene these provisions of treaty 


should not be sanctioned by you, nor should use of road be permitted 
which might convert the line of transit into theater of hostility. . 


This order conforms strictly with the traditional policy of the govern- 
ment, and this policy would have been carried out without direct in- 
structions from the home gcvernment whenever the necessity for action 
arose. 

The policy of the United States Government may be summarized 
briefly as follows: i 

First. That it was the duty of Colombia to keep open the transit 
across the Isthmus, but in case she did not do so the United States would. 

Second. That no troops belonging to political parties, whether na- 


1+ Naval Correspondence, Letter of Sec. State to Sec. Navy, Sept. 16, 1902. 
is Naval Correspondence, Captains’ letters. 
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tional or not, could use the railroad for war purposes, if such use was 
likely to interfere with the “free transit from sea to sea,” 

Third. That the United States guaranteed the sovereignty of Colom- 
bia against foreign nations only, and would not aid in putting down 
internal insurrections, unless intended “to detach the state of Paname 
from the Colombian Union and annex it to a foreign Power.” 

With this brief historical account of naval diplomatic action on the 
Isthmus of Panama during its occupancy by the Panama railroad, we 
come to the final act in the drama of political turmoil of Colombia, which 
cost the republic its chief gem, and gave to Panama the freedom for 
which she had been struggling and longing for the best part of a century. 
‘To the American naval officers and others who had to bear the burden of 
enforcing the stipulations of the treaty of 1846 between the United 
States of America and the Republic of Colombia, this period has been 
replete with trying situations, and the change to the present conditions 
on the Isthmus was a welcome relief from onerous duties, and, while 


taking no part in the events which finally brought about “Panama | 


Libra,” they rejoiced in her success. 


PANAMA INDEPENDENCE 


Panama is a state with an area of 31,540 square miles, and, at the time 
it finally secured its independence from Colombia, had a population of 
340,000 souls. It was the third in size among the countries m Central 
America to whose geographical zone it naturally belongs, and is nearly 
equal in size to any of them. It is not much smaller in fact than was the 
area of the thirteen original North American colonies at the time they 
became independent of British control. The Isthmian provinces which 
compose the Republic of Panama have been struggling for the better 
part of a century for separation from Colombia, whose guardianship had 
prevented their enjoyment cf those means of prosperity with which they 
were so bountifully endowed by nature in the possession of the great 
highway for the carrying trade of the world. l 

Colombia had derived hər principal revenue from Panama, which 
came to be known as the “mileh cow” of the republic, and over and over 
again special assessments had been made upon her resourceful treasury 
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to put down the civil wars in other parts of the country brought about 
by the misrule of the central government of Bogota. . 

Panama had won her independence once before, maintaining it for a 
period of two years, and might have done so many times, but for the 
necessary interference of the United States in order to protect the 
Isthmian transit. 

Revolution against oppression is the inalienable right of any people; 
otherwise there would have been no republican form of government on 
the American continent today. Panama claimed this right as hers, and 
when she made good, not only through her own efforts, but by the 
 renurciation of allegiance on the part of the Colombian army which had 
' been sent to keep the Panamanians in subjection, no one had a right to 
deny her claim to the fruits of her well won victory. 

This war of revolution in Panama was long foretold, and the ultimate 
‘independence of the little republic was prophesied in many ways. The 
world was kept posted by the public press, and when it finally came 
there was a feeling of universal joy among all nations that the Isthmian 
State had at last secured its independence; and there was prompt recog- 
nition of the republic of Panama by foreign countries soon after the revo- 
lution had become fait accompli. 

Naval men who were familiar with political conditions in Colombia 
before the establishment of the Panama republic, saw that the limited 
power given to the United States by the Hay-Herran treaty in the 
building and management of the Panama Canal, was none too much 
to accomplish this purpose, and that any less power granted us by the 
treaty would only lead to an “entangling alliance.” This treaty, which 
was rejected by the Colombian legislature, read as follows: 1 


ART. IJI].—To enable the United States to exercise the rights and 
privileges granted by this treaty the Republic of Colombia grants to 
that government, the use and control for the term of one hundred years, 
: renewable at the sole and absolute option of the United States, for periods 
of similar duration, so long as the United States may desire, of a zone 
of territory along the route of the canal to be constructed five kilometers 
in width on either side thereof, measured from its center line including 
therein the necessary auxiliary ‘canals, not exceeding in any case fifteen 
miles from the main canal and other works, ete., ete. 


15 Diplomatic Correspondence, Department of State, Hay-Herran Treaty. 
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Art. IV.—The rights and privileges granted to the United States by 
the terms of this convention shall not affect. the sovereignty of the Re- 
public of Colombia over the territory within whose boundaries such rights 
and privileges are to be exercised. 

The United States freely recognizes this sovereignty and disavows any 
intention to impair it in any way whatever or to increase its territory 
at the expense of Colombia or of any of the sister republics in Central or 
South America, but on the contrary, it desires to strengthen the power 
' of the republics on this continent, and to promote, develop, and maintain 
their prosperity and independence. 


It will be seen that, so far as the sovereignty of Colombia was con- 
cerned, the part of the treaty of 1846 relating to the canal was, as ` 
= Mr. Hay wrote, “expressly incorporated into and perpetuated in the 
Hay-Herran treaty of 1902,” the guarantee of Colombian sovereignty 
being put in stronger terms in fact than was used in the earlier treaty. 
The question of Colombian sovereignty was always a bone of contention 
between the two countries, and if it caused so much trouble, as I have 
endeavored to show, when North American interests on the Isthmus 
‘were comparatively small, what could have been expected when a , 
United States canal became the dominant feature of the Isthmus? It 
was a matter of relief, therefore, to those who best understood the diffi- 
culties of carrying out the stipulation of the treaty, when the Colombian 
parliament disavowed the agreement made by the representative of their 
government, Mr. Herran, even if we were forced to fall back upon the 
Nicaragua route for a canal, as it seemed at first would become necessary. 

The long expected and seemingly only possible solution of the problem 
soon came in Panama’s declaration of independence. Officers of the 
Navy interested in the construction of the canal looked on the coming 
conflict with Panama with high hopes that this would prove to be the- 
last war with which they would have to deal while the sovereignty of the 
canal zone rested in the Government at Bogota. But the President of 
the United States was so careful to guard against any seeming inter- 
ference in the political affair of Colombia that the Navy, the “watch- 
dog” of the Isthmian transit, was held in leash, far. away from the 
impending strife, leaving the Isthmus of Panama for the first time in- 
years without a guardship to protect American interests. It was not 
until 5 r. M., November 2, 1903, that one small cruiser the ‘Nashville, 
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arrived at Colon to take up the duty that bad usually fallen to the lot 
of a squadron of vessels. At the time of the arrival of the cruiser every- 
thing was seemingly quiet on the Isthmus. “There was talk of pro- 
claiming the independence of Panama,” writes Commander John Hub- 
bard, of the Nashville, in his report to the Navy Department, “but no 
definite action has been taken, and there has been no disturbance of 
peace or order. At daylight on the morning of November 8rd, it was 
found that a vessel which had come in during the night, was the Colom- 
bian gunboat Cartagena, carrying between 400 and 500 troops. I had 
her boarded and learned that these trocps were for the garrison at 
Panama. Inasmuch as ‘the Independent party had not acted, and the 
Government of Colombia was in undisputed control of the province of 
Panama, I did not feel, in the absence of any instruczions, that I was 
justified in preventing the landing of the troops, and at 8:30 they were 
disembarked. The Department’s message, addressed to the care of the 
United States consul, I received at 10:30 a.m. At about 5:30 P. m. I 
again went on shore and learned that it had just been ennounced that a 
provisional government had been established at Panama, and that 
General Amaya and Tobal, the Governor of Panama, and four officers 
who had gone to Panama in the morning, had been seized and were held 
as prisoners; that they had organized a force of 1,500 troops, and wished 
the government troops in Colon sent over. This I declined to permit, 
and verbally prohibited the general superintendent from giving trans- 
portation to either party.” . 

it will be seen from Commander Hubbard’s report that until the war 
actually broke out between the government forces and the revolutionists, 
no attempt whatever was made to prevent the free action of Colombia in 
carrying out her intention of replacing the troops at Panama [who were 
suspected of being partial to the insurrectionists] by fresh men recruited 
from the outlying States of the republic. Commander Hubbard im- 


plies, however, that had war existed when he arrived at Colon, he would < 


have taken the usual course of action, and prevented the landing of the 
government troops on the Isthmus, without waiting to receive orders 
from Washington. Moreover, he stated in very positive. language to 
the writer in person, that “in accordance with the traditional policy of 
the United States,” he would not have permitted any troops to land at 
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‘Porto Bello or any other place within fifty miles of the Panama railroad 
at this time, had hostilities begun. ~ 

Another notable feature of this report is is that the revolutionists 

‘wished the government troops in Colon to be sent over,” and it is 
evident they expected to receive the same sympathy for their cause 
from these troops, as wes given them by the Colombian army already 
stationed at Panama, and which had thrown in its lot with the revolu- 
_ tionists. That they had reason for their belief is evident from the follow- - 
ing remarkable letter written to the Colombian Minister of War by one 
_ of Colombia’s best known generals, who was the president of the Council 
of the capital of the Department of Cauca, the adjoining State ‘to 
Panama. This letter wes dated Cali, Nov. 20, 1903, about two weeks 
after the revolution at Fanama took place,!® and was addressed to the 
Minister of War at Bogcta. It reads as follows: 

Your excellency asks me, in a telegram of the 16th, whether it is true 
that I am propagating in Cauca the idea of separation, and I am called 
upon to state frankly my views in this respect, and, with the character- 
istic frankness which your excellency acknowledges i in me, I make this 
statement: It is true that I have written something like a ‘dozen letters 
drafted on the same model as the one which was sent from Buenaventura 
to General Velasco, and sent by him to your excellency. * 

Since your excellency desired to know my views I have expressed — 
openly and frankly; in tae same way it is my duty to inform your ex- 
cellency that the indignation is general in Cauca in consequence of the 
blunders in Bogota, and that in spite of information which the govern- 
ment may have received to the contrary, the idea of separation is almost 
unanimous; to crush thet opinion, not a single battalion could be or- 
ganized, because the outcome would be futile, ete. : 


And so it appears that sympathy for the desire of the State of Panama 
to gain her independenc2 was general throughout the State of Cauca, 
covering an area of more than half that of the entire United States of 
Colombia, and as all other: departments bordering on the Caribbean 
Sea were generally at war with the Bogota Government, it is hardly 
likely that any support could have been obtained from them to aid in 
suppressing the revolution. 

When the newspapers in the United States announced that the long 
expected revolution had actually broken out in Panama, the American 


16 Pome? Correspondence, Department of State, 1903. 
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fleet was hurried to the Isthmus to protect the transit from “disturbance 
or embarrassment” by either party to the conflict, and orders were sent 
from Washington in anticipation of the arrival of the ships at Panama 
and Colon, which conformed with the well established policy of the 
Government of the United States. A telegram from the Navy Depart- 
ment reads as follows: !’ 


Navy DEPARTMENT, Wassineton D. C. 
November 3, 1903. 
Nashville, Colon: 

In the interest of peace make every effort to prevent government troops at Colon 
from proceeding to Panama. The transit of the Isthmus must be kept open and order 
maintained. Acknowledge. 
Daruna, Acting (Secretary). 


And on November 5th another telegram read: 


Nashville, Colon: 

Prevent any armed force of either side from landing at Colon, Forto Bello, or 
vicinity. 

Mcopy (Secretary of the Navy). 

As has been seen from Commander Hubbard’s report, the earlier of 
these telegrams was not received until 10:30 a. m. of the day following 
the arrival of the Nashville. after 500-Colombian troops had landed at 
Colon. Every naval officer who had ever performed duty on the Isth- 
mus knew that the “traditional policy” of the United States was to 
prevent such action, on the part of any troops whatever, if it was likely 
to interfere with the free and uninterrupted transit over the railroad, 
but as yet no war existed which would warrant interference and no 
attempt was made to prevent the landing. This policy would have been 
carried out at once had there been occasion, without orders from Wash- 
ington. 


TAKING THE PANAMA -CANAL 
The facts regarding the celebrated “fifty mile” order issued by Pres- 
ident Roosevelt, are as follows: The order in question read: 


.Wasmnaron, D. C., November 4, 1902. 
Prevent the landing of any armed force, either poverninent or insurgent, with 
hostile intent, at any point within fifty miles of Panama. 


17 Naval Correspondence, Captains’ letters. 
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This telegram was sent to Rear Admiral Henry Glass, commanding 
the United States naval forces on the Pacific station, then on board the 
Marblehead at Acapulco, Mexico, some thousand miles distant from 
Panama, with orders to proceed to the Isthmus and take charge of the 
situation. Admiral Glass did not, however, reach Panama with the 
gunboats Marblehead and Concord, until November 10th, several days 
after the revolution was over and a provisional government of the 
Republic of Panama had keen inaugurated. The U.8. S. Boston of the 
= Pacific fleet received the news of the insurrection on the Isthmus at 

‘San Juan del Sud, Nicaragua, on November 4th and, proceeding at 
once, reached Panama on the afternoon of the 7th. This was the first 
war vessel of the United States to arrive at Panama on the Pacific side 
of the Isthmus, and consequently Captain Hubbard of the Nashville, at 
Colon, was the only United States officer present to handle the trying 

situation brought about by the revolution. 
Let us see what he did. A force of over 500 Colombian troops had 
landed at Colon and taker possession of the town, before he knew there 
was any reason why he should take action. The troopship had reached 
the port within a few hours of the arrival of the Nashville in the harbor, 
and he had caused an officer to board her at six o'clock on the following 
morning (November 8rd), learned the object of the expedition and took 
no exception to the landing of the troops, which they did at 8:30 A. M. 
At 10:30 a. M. the Department’s telegram not to allow the troops to land 
was received; but by that time the Colombians held possession of the 
place and the principal Colombian officers had gone to Panama by rail. 
Not until 5:30 r. m. was it known definitely that war prevailed, so that 
practically the Colombian force had nearly a full day to entrain, author- 
ity for which had been given, and to reach their destination at Panama, 
Captain’ Hubbard was now in an extremely dificult situation. With 
only about sixty men of Lis small crew, which cculd be landed to meet 
- a force of 500 disciplined soldiers who held possession of the place, he 
was forced to resort to diplomacy; and his ability to do this was put 
_ to a severe test. -After much discussion of the treaty rights of both 
parties, he practically recerved a promise from the Colombian senior 
officer to reémbark the troops and to leave the port. At 9:30 a. M. of the 
following day the transport went alongside the wharf again from her 


Li 
t L etn b 
“ale 7 mel 


472 THE AMERICAN JOURNAL OF INTERNATIONAL LAW P 


anchorage in the bay, apparently to receive the Colombian battalion. 
Soon after noon, however, she commander of the Nashville was signalled 
tc come on shore, where he found the transport, without the troops, 
just about to leave the harbor, which she did at 1:30 r. m. The Colom- 
bians were now threatening to attack the railroad in spite of his protesta- 
tions and prompt and drestic action was necessary. He immediately 
landed his small force, tock possession of the railroad station, and got 
his vessel under way to cover the approaches, .and by sheer force of nerve 
‘subdued his opponents, so that at 7:10 r. M. the Nashville’s crew re- 
embarked, with peace practically assured. 

All this time the railroad was open to Panama, for the station occupied 
and barricaded by the seamen, with nearly all the foreign inhabitanis 
of the place assembled in it, was at the sea end of the line, and there was ` 
no means of guarding the rest of the road with the small force available. 
It is certain that the Colombians, if at all resourceful, might have seized 
enough cars to transport zhe force to Panama, had they wished to go 
there. Three of their offizers were prisoners (in Panama) and the in- 
surgents had asked that the Colombian troops should be allowed zo 
come there also; but it was evident that if this was permitted the-soldiers 
would join the revolutionists, as that portion of the army located there 
had already done. : 

At 7:05 P. Mm. November 5th, the U. S. S. Dixie arrived at Colon with 
a battalion of marines on board, but the Colombian force bad made 
arrangements to leave the port on board H. B. S. S. Orinoco before her 
arrival ‘and the vessel steamed out of the harbor at 7:35 P. m. with 
tie troops on board, and the rev olt of the Panamans was a fei 
accompli. . 

For once the United Stetes did not make use of “sweet words and a 
big stick” to carry out her well established policy regarding Isthmian » 
transit, but words of diplomacy, uttered by a “quarter deck diplo- 
mat” carrying a very small stick indeed, accomplished the pur- 
rose. 

The much mooted ques:ion of the responsibility of the United States 
in guarding the sovereigniy of Colombia under the treaty of 1846, was 
rever better expressed tkan in a letter from the Minister of Foreign 
Affairs of Colombia to tae United States Minister at Bogota. This 
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letter was written by reason of the action of Admiral George F. Pearson, 
in 1865, and it-has a fitting place here. It is as follows: % 


Bocota, September 14, 1866. 


x * * * * * * * x * * $ * * 


‘As to the interposition due from the Government of the United States by the treaty 
existing between the two nations in the event that an insurrectioni by armed force . 
should take place upon the Isthmus for the purpose of segregating it from the Union, 
the Government of Colombia understands that, if such a movement should be effected 
with the view of making that section of the Republic independent and attaching it to 
any other foreign nation or power,—that is to say, in order to transfer by any means 
whatever the sovereignty which Colombia justly possesses over that territory to any 
foreign nation or power whatever,—the case will then have arisen when the United 
States of America, -in fulfilment of their obligation contracted by the thirty-fifth 
article of the treaty existing between the two Republics, should come to the assist- 
ance of Colombia, to maintain its sovereignty over the Isthmus, but not when the 


- disturbances are confined to Colombian citizens. 


* * * * * + * * * * * * * * 


Joss M. Rosas QARRIDO. 


As to the right and duty of the United States to prevent the trans- 
portation of Colombian troops across the Isthmus of Panama, to put 
down a rebellion by Colombian citizens, under Article 35 of the treaty of 
1846 between New Granada, now the United States of Colombia, and 
the United States of America, by which the United States guarantees to 
the former “the perfect neutrality of the Isthmus with the view that the 
free transit from one sea to the other may not be interrupted or embar- 
rassed”’ it may be summed up in the words of Admiral Pearson i in his 
letter of September 26, 1865, as follows: 

I look upon the view in the thirty-fifth article of the treaty as the key 
to the whole article, ‘‘ with the view that the free transit from one sea to 
the other. may not be interrupted.” These comprehensive words are 


explicit and in my opinion convey to every officer of the United States 
Government at Panama precisely the course to be pursued by him. 


This understanding of the obligation of the United States was con- 
firmed by Secretary Seward, in a letter to Allen A. Burton, United States. 
Minister to Colombia, dated October 9, 1866 in these words: 7° 


18 Diplomatic Correspondence, Department of State, Letter No. 277, Oct. 3; 1866, 
Exhibit F. 

19 See ante. _ 

20 ope PEER ENA Department of State, 1866. 
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The United States have clways abstained from any questions of inter- 
nal revolution in the State of Panama, or any other of the States of the 
United States of Colombia, and will continue to observe a perfect neu- 
trality in such domestic cantroversies. In the case, however, that the 
transit trade across the Isthmus should suffer from an invasion from 
either domestic or foreign cisturbances o: the peace in the State of Pan- 
aria, the United States wil. hold themselves ready to protect the same. 


This rule of action for tha United States was never questioned by any 
ecnstituted authority whazever, until aiter Panama secured her inde- 
pendence, and had not Commander Hubbard followed it, with or without 
instructions, he would have been derelict in his duty and liable to court 
~ martial. . ; 

To meet some of the fallacious arguments that have been made to 
demonstrate that the Government of the United States took an unfair, if 
- not illegal, attitude against Colombia during the insurrection which 
brought about the independence of Panama, it may be said, in the 
siznificant words of Mr. Seward, in his letter of November 9, 1865, here- 
tofore quoted in this article, that “It could not have been contemplated 
that we were to become a party to any civil war in that country by de- 
fending the Isthmus against another party,” for Judge Guger, the Con- 
sul General of the United tates at Panama when the insurrection took 
place, and the only official outside of his staff empowered to act for his 
government up to the time of the arrival of the Nashville at Colon, told 
me when I was on a visit zo Panama in March 1912, that his office was 
entirely unconscious of aay real troukle taking place at the time it 
occurred. There were, to be sure, rumors flying around of a possibility 
of a revolution taking plaze, but as this simply represented the normal 
condition of affairs in Colombia, where for over fifty years before an 
average of nearly one po.itical disturbance had taken place annually, 
no particular attention was paid to the reports then rife. The Consul 
General himself had left the Isthmus a short time before the insurrection 
kroke out and was in the United States on his annual leave of absence. 
He naturally would not hsve been away from his post at such a time had 
he expected anything of serious moment to occur during his absence. 

It seems from the Consul General’s statement that his. deputy, his 
cwn son, who was left in charge of the office, at about noon of the event- 
ful day, November 2, 1903, received a telegram from the Secretary of 
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State, asking if accounts of an uprising at Panama published in the New 
York papers‘on the morning of that date were correct. As no information 
relating to the affair had ccme to his knowledge, he proceeded to make 
an investigation, and meeting in the streets of Panama a friend whom he 
thought might know about it, he inquired and was told, in apparent 
confidence, that a proclamation declaring the independence of the 
Republic of Panama would take place at six o’clock that evening, which 
was done on schedule time. The Deputy Consul General sent a cable 

_report of what he had learned to the State Department at about 4 P. M., 

‘put it was not received in Washington until 9 P. m. of the same day. 
This was the first real authoritative knowledge the government had of the 
revolution..at Panama, and steps were at once taken to carry out the 
traditional policy in such matters. 

It is undoubtedly true that private parties in New York and elsewhere 
did assist the revolting subjects of Colombia in their efforts to secure 
their independence from a government which had bled the people of 
Panama, for years, and from which they had repeatedly attempted to 
secure the freedom authorized by the constitution of the country. Until 
open war broke out between the contending parties, and a proclamation 
was issued by the President cf the United States calling for the neutrality 
of the nation in the strife, our people had as much right to extend their 
sympathy and send munitions of war to the revolting State of Panama, 
as the people of France had to do the same during the war for American 
independence. It could as well be said that Lafayette was debarred 
from enlisting in the just cause of our forefathers, as to say that M. 
Bunau-Varilla and his confreres, for instance, might not take up the 
equally just claim of the Panamanians to be free from a control that was 
sapping the very vitality of the state. International law and usage 

lends its support to this view. and the Listory of the country is so replete 
with precedents for such acts as may have been committed that no 
argument is needed to establish the legality of this right of a free people. 

It is not necessary to recite all the events which followed the insurrec- 
tion at Panama to meet the purpose of this paper. Its object will have 
been fulfilled if it has been shown that every act of the United States 
Government, relating to the “taking of Panama,” was done in strict 
accordance with its “traditional policy,” agreed to by Colombia, as well 
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as in accord with the law of nations; and that the Panama Canal would 
never have been constructed but for the prompt, energetic and legal 
action of President Roosevelt, in securing a workable contract with 
the Republic of Panama, making possible the practicel solution of that 
stupendous dream of the ages—the cutting through by this narrow 
thread of water, of the two great continents of the western world. 

Corsy M. CHESTER. 


> 


OBSERVATIONS ON THE NEW GERMAN LAW OF 
' NATIONALITY 


Among the most notewcrthy phenomena of modern times are’the 
extensive exploitation of new and thinly settled countries by citizens of 
countries older and more thoroughly developed, and the vast increase in 
‘international trade. These movements are, of course, due largely to 
the improved facilities for travel and communication, which have 
brought nations together and made their interests coincide in a way and 
to an extent unknown to former generations. One of the resulting 
problems is the question as to the attitude which a given country is to 
take towards its citizens who have settled permanently in foreign lands, 
without any definite intention of obtaining naturalization as citizens 

. thereof, and particularly whether it is to undertake to extend its- pro- 
tection to them, and, if so, to what extent.. ae nesewntreemnenner d 
|| In considering this question, it is obviously important to bear in mind ` 
the fact that persons residing in foreign lands to a great extent stimulate 
trade with their own country, not only by acting as commercial agents, 
but also by purchasing its products for their own use, and thereby, con- 
sciously or unconsciously, advertising them. Sometimes, perhaps, a 
country may be influenced by the political expediency of having large 


numbers of its citizens established in certain foreign countries. Viewing _ 


these phases of the matter, it may appear advantageous to any country 
to retain the allegiance of its citizens residing abroad as long as possible, 
and to cover them with its protection as far as possible. On the other 
hand, governments are confronted with the practical difficulty of ex- 
tending a protection which is real, and not merely nominal, to citizens 
who have established themselves in foreign lands in large. numbers, 
especially when conditions therein are unsettled. Moreover, assuming 
that protection by a country should be reciprocated by the performance 
of the ordinary duties of citizenship to that country, the right: of persons 


permanently residing abroad to claim its protection becomes shadowy, to - 
| 477 
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say the least, unless, indeed, they are acting as actual representatives of 
commercial or other concerns in their country of origin. As a general 
principle it may be said that all persons should perform civic and polit- 
ical duties to some country, and when persons migrate in large numbers: 
to a foreign land, to reside there indefinitely and avail themselves of its 
resources as far as possible, but fail to acquire its nationality or take a 
reasonable and responsible part in carrying on its government, an 
anomalous condition ensues, giving rise to difficult questions, for which 
municipal laws and international agreements have not as yet furnished 
a satisfactory solution. 

As bearing upon the serious problems just mentioned, the new German. 
lew of nationality, which went into effect January 1, 1914, is of much 
interest, especially as it contains some striking innovations. 

The most important features of this law are the abandonment of the 
provision of the old law of nationality that residence abroad of ten years 
results in the loss of German nationality,? and the introduction of a 
quite novel provision, according to which Germans residing in foreign 
countries may retain their German nationality, under certain conditions, 
alter obtaining naturalization as citizens of such countries. This seers 
to carry the principle of dual nationality further than it, has ever been 
carried before. . 

The abrogation of Section 21 of the old law is supplemented by the 
provision of Section 13 of the new, under which persons who have al- 
ready lost the German nationality by residence abroad of ten years may, 
without returning to Germany, resume their original nationality.. 

The principle underlying these changes is thus expressed by Delius: 


Section 13 aims to facilitate as far as possible the reinstatement of 
lost members of our population as citizens again. The Federal State. 
may (not must), accordingly, reneturalize its former citizens, their 
descendants, etc., who have not resumed their residence In Germany.. 
In contrast to the citizens of other countries Germans are not in the habit, 
after they have established themselves abroad, of returning permanently 
to their homes. Reference is‘ made especially to representatives of 
commerce, to members of the German communities in Palestine, to 
missionaries, and in general to persons who by being especially active in 


i Printed in the SUPPLEMENT to this JoOCENAL, page 217. 
2 Law of June 1, 1870, § 21. ; 


i r ' ' Ta i + we - ae 
- Costas” 200. . ` faa ‘ - ” ee $ OS ma 


OBSERVATIONS ON THE NEW GERMAN LAW OF NATIONALITY 479 


the fostering of German-dom abroad, for example in German societies, 


` and particularly by maintaining German schools and churches, do a 


worthy service. 
The possibility of reinstatement as citizens extends not only to per- 


sons who have no citizensdip but also to such former Germans and their, 


descendants as have acquired a foreign citizenship.’ 


The writer of this commentary evidently had in view also Section 14 
of the new law, which reads as follows: 


Appointment either made or confirmed by the government or by the 
central or higher administ-ative authorities of a State to a position in the 
direct or indirect service cf the State, in the service of a municipality or 
municipal association, in she public school service or in the service of a 
religious society recognized by one of the Federal States, counts in the 
case of a German as assumption and in the case of a foreigner as natural- 
ization, except in so far as a reservation is made in the instrument of 
appointment or confirmation. | 

These provisions do not apply in the case of appointment as officer or 
official in the military reserve. 


It is not stated in the foregoing provision that foreigners naturalized 
thereunder are obliged to divest themselves of their original nationality, 
nor indeed is this anywhere in the law expressly made a condition to 


acquisition of German netionality. On the other hand, it is provided. 


in Section 28 of the law that “a German who enters the service of a 
foreign country without the permission of his government may be 
_ declared to have lost his citizenship by decision of the central authorities 
of his home State, if he coes not comply with an order to retire there- 
from.” 

It is noteworthy that i in several of its provisions the German law has 
departed, from ‘the principle that residence in the country is a prereq- 
uisite to naturalization. The performance of services to the state rather 
than domicil within its terrizory appears to be made the basis of German 
nationality. This idea is carried out in Sections 26 and 32, under which 
German nationality is lost by Germans residing abroad who have ac- 
tually deserted from the army or failed to obtain a decision as to their 
military liability at the proper time, and by Section 27, under which 
Germans residing abroad may be declared expatriated m case they fail, 


3 Reichs und Staatsangehorigkeitsgesetz, Leipzig, 1913. 
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in time of war or danger of war, to comply with an order of the Emperor 
to return. | 

The most remarkable provision of this law. is found in Section 25, 
which, after stating as a general rule that German nationality is lost by 
naturalization abroad (a concession long ago made in the Bancroft 
treaties in cases of Germans naturalized in this country), makes the 
following exceptional provision: l 

Citizenship is not lost by one who before acquiring foreign citizenship 
has secured on application the written consent of the competent au- 
thorities of his home State to retain his citizenship. Before this consent 
is given the German consul is to be heard. 

The Imperial Chancellor may order, with the consent of the Federal 
Council, that persons who desire to acquire citizenship in a specified 
foreign country, may not be granted the consent provided for in par- 
agraph 2. . 
~ According to this provision, a German residing in a foreign land may 
acquire naturalization therein without giving up his German nationality 
unless the laws of that country require the renunciation of the prior 
allegiance. This. provision is apparently intended for the benefit of 
Germans residing in foreign lands which extend the franchise, the right 
to hold real property, etc., only to their citizens. 

“Dual nationality” in cases of minors, who may be citizens of one 
' country under the jus soli and citizens of another under the jus san- 
guinis, is generally recognized, but the new German law makes it pos- 
sible for persons who have attained majority to assume of their own 
volition a dual nationality. Perhaps from the standpoint of the two 
countries concerned, the term “alternate nationality” might be appli- 
cable, at least so far as the actual right to protection on the one hand and 
duties of allegiance on the other are concerned. It will be interesting 
to learn how this system, under which a man may, at least nominally, 
serve two political masters, works out. It is to be inferred that a German 
who acquires a foreign citizenship and still retains his German nation- 

ality will be obliged to submit himself unreservedly to the jurisdiction 
of that one of the two countries concerned in which he happens to be 
residing. ‘While he is residing in one of them, he presumably cannot call 
upon the other for any protection whatsoever. On the other hand, it- 
does not seem reasonable to suppose that he could be recalled for military 
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service from either of the countries concerned by the other. In case of 
war between the two countries, his position would seem to become 
anomalous. One obvious question is whether he could be held guilty 
of treason in case he should take up arms against either country in the 
army of the other. 

“While this provision of law may possibly. help; In some respects to solve 
the- problem mentioned at tae beginning of the article, it will doubtless. 
be the cause of some quite difficult questions. It may be added that this 
provision can have no application to Germans who are naturalized as 
citizens of the United States, since it is a specific requirement of our 
naturalization Jaw that n alien who applies for naturalization must 
expressly renounce allegiance to all other sovereignties, and particularly 
by name to the sovereignty to which he at the time owes allegiance. On 
the other hand, it is provided in the second section of our Expatriation 
Act of March 2, 1907, thas an American expatriates himself by obtaining 
naturalization in a foreign country or taking an oath of allegiance thereto. 
In this, as well as in other respects, our law of cazenenip differs mate- 
rially from the new German law. 

Under Sections 18 to 24 of the Jaw in question, Germans may obtain 
certificates of expatriation upon application, except, generally speaking, 
those who are liable for the performance of military service. In view of 
the provision of Section 25, that German nationality is lost by naturaliza- - 
tion abroad, unless specially reserved, these provisions for obtaining 

` certificates of expatriation appear at first sight superfluous, since it is 
. hardly conceivable that sny German will desire to divest himself of his 
German nationality unless he expects to acquire a new nationality. 
Doubtless these provisions were intended to apply to cases of transfer 
of citizenship from one Fsderal State to another, and to enable a person 
leaving Germany to -obtein a clean bill of health, so to speak, as to his 
military hability. 

_ The only provision of our own laws, under which native Americans 
may lose their American zitizenship, is the first paragraph of Section 2 of 
the Act of March 2, 1907, which reads as follows: 


That any American citizen shall be deemed to have expatriated him- 
self when he has been naturalized in any foreign state in conformity with 
its laws; or when he has taken an oath of allegiance to any foreign state. 
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The Department of State has ruled in many cases, however, that 
native Americans residing abroad permanently, under conditions which 
make it apparent that they have abandoned their country, are not 
entitled to the protection of the United States Government. In former 
years the Department held that a definite intention to return to this 
country to reside on the part of Americans residing abroad was in all 
cases 2 condition precedent to protection by this Government, but this 
hard and fast rule was modified by a circular instruction to diplomatic 
and consular officers of July 26, 1910, in waich it was stated in effect that, 
while a lack of intention to return to this country raises a presumption 
of expatriation, such presumption may be overcome. In making this 

change the Department doubtless had in mind the same conditions of 
= modern intercourse between nations which lie at the root of the changes 
in the German law noted above. 


While protracted residence abroad does not, under any statute of the ` 


United States, work expatriation in the case of a native American citizen, 
it mey in the case of a naturalized citizen, for the second paragraph of 
Section 2 of the Act of March 2, 1907 provides as follows: 


When any naturalized citizen shall have resided for two years in’the 
foreign state from which he came, or for five years in any other foreign 
state it shall be presumed that he has ceesed to be an American citizen, 


and the place of his genéral abode shall ba deemed his place of residence - 


during said years: Provided, however, That such presumption may be 
overcome on the presentation of satisfactory evidence to a diplomatic 
or consular officer of the United States, under such rules and regulations 
as the Department of State may prescribe: And provided also, That no 
American citizen shall be allowed to expatriate himself when this coun- 
try is at war. ' 


Under the rules prescribed by the Department of State in pursuance 
of this law, the presumption of expatriation arising under it may be 
overcome by showing that the person concerned is residing abroad 


principally as a representative of American trade and commerce and in- - 


tends to return to this country, or that he is residing abroad for health or 


{ 


education and intends to return, or that he has been prevented by some - 


unforeseen and controlling exigency from returning and intends to return 
to the United States upon the removal of the preventing cause. There 
are some special rules applicable to persons residing in countries in which 
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the United States exercises extra-territorial jurisdiction, and the Depart- 
ment of State has always held that American missionaries, that is, 
persons residing abroad as representatives of American church organiza- 
tions, do not expatriate themselves by such residence. 

The precise meaning and effect of the statutory provision last quoted 
was for some time in doubt, but it seems to be pretty generally agreed 
now that its object is to furnish a definite rule for determining when 
protection should be withdrawn from naturalized citizens residing 
abroad, and that the presumption which it raises never becomes con- 
clusive and is canceled in case the person concerned returns to this 
country to reside permanently.‘ It has been contended that this law is 
unjust in that it draws a distinction between naturalized and native 
citizens. However plausible this argument might appear in theory, it 
remains true that the adoption of the law as it stands was well warranted 
by actual conditions. It was intended, as stated, to furnish a definite 
rule for determining the status of naturalized citizens residing abroad 
and to supply a clear statutory sanction for the withdrawal of protection 
from that large class of false citizens, who have acquired, or may acquire, 
naturalization in the United States, not with the intention of casting in 
their lot permanently with this country and performing the usual duties 
of citizenship, but merely in order to avoid the performance of military 
and other duties in their native lands, or in other foreign countries, where 
they may wish to reside. In practice the law has clearly been justified. 

The recent changes in the citizenship laws of Germany and our own 
country are indications that citizenship laws in general are still in a 
state of flux. “Other changes, resulting from further political and com- 
mercial developments, may be looked for in the future, and it is to be 
hoped that they will be accompanied by international agreements under 
which disputed questions of citizenship and the right to protection may 
be set at rest. In particular more satisfactory laws and agreements are 
needed for deciding the status of persons who are born and reside in 
countries of which their parents are not citizens, and who, under present 
laws, have a dual nationality. 

A most serious and far reaching problem pertains to the status of 


4See opinion of the Attorney General in the case of Nazara Gossin, 28 Op. Atty 
Gen. 504. 
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persons who leave their native land and settle permanently in a foreign 
country, without acquiring its citizenship or taking part in its political 
life. When such persons settle in large numbers in any country, the 
question becomes vitally important, especially when the immigrants and 
their children form a distinct community, which, as In some cases, be- 
comes practically an imperium in imperis. As a result of the “new 
immigration” this has become an important problem in our own coun- 
try. While it is true that our Government has more than once protested 
against the application to our own citizens residing in foreign countries 
of laws under which they are naturalized. against their will,® there is 
certainly something to be said in favor of such laws, provided they are 
not too stringent and make exceptions in cases of persons residing abroad 
as representatives of commercial or other-concerns of their native lands. 
It is difficult to understand how such laws can be reasonably objected 
to when applied to ordinary immigrants or “‘settlers.” 

As to the right of an individual to throw off his original allegiance at 
will in acquiring a new citizenship the laws of different nations vary 
widely. In our own country applicants for naturalization were never ` 
required to obtain the consent of their original sovereigns before ac- 
quiring American citizenship, but our courts for some years questioned _ 
or actually denied the right of Americans to throw off their citizenship 
and acquire another nationality. Considering the fact that our nation 
was largely made up of voluntary expatriates, this view now seems in- 
consistent and unreasonable. In a joint resolution of July 27, 1868, 
Congress declared that “the right of expatriation is a natural and in- 
herent right of all people, indispensable to the enjoyment of the rights 
of life, liberty and the pursuit of happiness” ° and finally in Section 2 
of the Expatriation Act of March 2, 1907, it was definitely declared that 
“any American citizen shall be deemed to have expatriated himself 
` when he has been naturalized in any foreign state, or when he has taken 
an oath of allegiance to any joreign state.” This, however, is qualified 
in the second paragraph, in which it is provided “that no American 
citizen shall be allowed to expatriate himself when this country is at 
war,” In other words, the right of Americans to expatriate themselves 


5 See Moore’s International Law Digest, Vol. ITI, pages 302-311. 
6 Revised Statutes, 1999. 
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is absolute during the continuance of the normal condition of peace, but _ 
this right is suspended when the country is in the abnormal condition 
of war. The reasons for the limitation are obvious. Such is also British 
law. as interpreted and applied in the case of Rex v. Lynch (L. R. 1903, 
1K. B. 444). The law of Italy permits an Italian to change his national- 
ity at will, but denies that his doing so relieves him from the obligation 
of military service in Italy.” Under French law a Frenchman cannot 
expatriate himself unless he has performed the prescribed military service 
in France or has obtained the express permission of the government.® 
` A Swiss citizen, to effectively renounce his allegiance, must obtain the 
approval, not of the Federal Government, but of the Canton to which 
he belongs.? Russia and Turkey still hold fast to the doctrine of in- 
dissoluble allegiance, denying their subjects the right to cast off their 
allegiance without special permission.” A British subject expatriates 
himself by obtaining naturalization as a citizen of enother country. 
The present British law of nationality also contains a peculiar provision 
according to which an alien who acquires British nationality “shall not, 
when within the limits of the foreign state of which he was a subject pre- 
vious to obtaining his certificate of naturalization, be deemed to be a 
British subject unless he has ceased to be a subject of that state in 
pursuance of the laws thereof or in pursuance of a treaty to that ef- 
fect.” 1! This provision will be abandoned if the British Nationality and 
- Status of Aliens Act, now before Parliament, becomes a law, for Part II, 
Section 3, Sub-section (1) provides as follows: 

A person to whom a certificate of naturalization is granted by a Sec- 
retary of State shall, subject to the provisions of this Act, be entitled 
to all political and other powers and privileges, and be subject to all ob- 
ligations, duties and liabilities, to which a natural-born British subject 


is entitled or subject, and as from the date of his naturalization have to 
all intents and purposes the status of a natural-born British subject. _ 


This change, it will be observed, is in the contrary direction from the 
change in the new German law mentioned above. 


7 Civil Code, Articles XT anc XII. 

8 Law on Nationality of June 26, 1889, Art. XVII, Sec. I. 

3 Naturalization Law of 1908, IL, Arts. XTIT and IX. 

10 Russian Penal Code, Art. 325. Ottoman Law of Nationality of 1869, Art. V. 
_ 3 Naturalization Act of 1870, Sec. 7. 


NOTES ON THE EXTRADITION TREATIES OF THE UNITED 
STATES 


1. POLICY 


The extradition conventions of the United States, from the Jay treaty 
concluded with Great Britain November 19th, 1794, down to the present 
time have, with a single exception, contained the requirement that the 
surrender cf a fugitive should be conditioned upon the production and 
presentation to the country of asylum of such evidence of criminality 
as would, according to the law of the place where the accused might be 
- found, justify his apprehension and commitment for trial. This implies, 
therefore, that the conduct of the accused must have been such as to 
violate the criminal laws of the country of asylum. Only upon such a 
theory could he be there held for commitment and trial.” 

The general requirement respecting evidence of criminality neces- 
sitates, furthermore, a decision by some authority in the country of 
asylum as to whether the evidence presented justifies the apprehension 


_ |The exception is the convention with Uruguay, March 11, 1905, Malloy’s 

Treaties, H, 1825. Notwithstanding the singular omission, it is not believed that the 
` high contracting parties contemplated any departure from the existing practice, or a 
lessening of the requirement respecting the sufficiency of evidence to be presented 
- by a demanding government. Arts. IV and V justify this conclusion. 

In his work on extradition, § 77, Professor Moore adverts to the fact that Thomas 
Pinckney, in his negotiations that resulted m the treaty with Spain of October 27, 
1795 (which contained no provisions relative to extraditicn), declined to accede to the 
Spanish suggestion that transgressors should be surrendered “upon a single demand” ; 
and that he proposed, on the other hand, that any demand should be “supported by 
testimony of the commission of the crime which should be sufficient in the country 
to which the fugitive has flown to cause him to be arrested and brought before the 
tribunals of justice if the crime had there been committed,” citing despatches from 
Madrid, Vol. VI, MSS. Department of State. 

2 The general principle of international law is that in all cases of extradition the 
act done on account of which extradition is demanded must be considered a erime by 
both parties, and as to the offence charged m this case the treaty of 1889 with Great 
Britain embodies that principle in terms. The offence must be ‘made criminal by the 
laws of both countries.’” (Fuller, C. J., in Wright v. Henkel, 199 U. S. 40, 58.) 
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and commitment of the accused for trial according to the local law. 
This involves the exercise of an essentially judicial function. 

Although the early treaties of the United States made no provision 
respecting procedure, and although no Act of Congress offered guidance ` 
or direction, the weight of opinion sanctioned the view that judicial 
rather than executive authority should, in the first instance, pass upon 
the sufficiency of the evidence presented. An Act of Congress of 1848 
supplemented by later legislation has since that time provided for the 
performance of the judicial function by the judicial rather than the 
executive branch of the Government of the United States. All extradi- 
tion treaties subsequent thereto have been regarded as having. been con- 
cluded with reference to and in harmony with the statutory law.‘ | 


2. OFFENSES GENERALLY 


Since the earliest agreements with England of 1794 and 1842, and with 
France of 1843 and 1845, there has been a constant and natural increase 
in the number of offenses made extraditable. Numerous treaties of .. 
the Twentieth Century such as those with France of 1909, and with El 
Salvador of 1911, are fully responsive to the elaborate and intricate 
needs of the present time. Thus, fcr example, among the offenses 
specified are “the willful and unlawful destruction or obstruction of 
railroads, which endangers human life,” and under certain cireumstances, 
the “breach of trust by a bailee, bankar, agent, factor, executor, admin- 
istrator, guardian, trustee or other person acting Ina fiduciary capac- 
ity.” ° In the more recent treaties the offenses set forth are described 


3 See the Matter of Metzger, 5 How. 176, 183-189, where the Supreme Court of the. 
United States in 1847 approved the action of the President in referring to the judg- 
ment of a judicial representative the evidence offered by the French diplomatic 
officer to secure the extradition of an individual charged with forgery under treaty 
with France of November 9, 1843. 

See also case of Nash under Art. XXVII of the Jay treaty November 19, 1794, 
Wharton’s State Trials, 392. 

i See Mr. Bayard, Secy. of State, to Mr. Romero, Mexican Minister, Feb. 19, 1889, 
For. Rel. 1889, 620-621, Moore, Dig., IV, 273. 

5 Convention with France, Jan. 6, 1909, Arts. II, secs. 12 and 7, Charles’ Treaties, 
34. See also editorial comment, this JOURNAL, V, 1960. See also convention with 
, Honduras, Jan. 15, 1909, Charles’ Treaties, 71. 
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with greater precision and comprehensiveness than in the earlier agree- 
~ ments. : 


3. POLITICAL OFFENSES 
(a) Development of the rule 


Long before the establishment of international law or of any system 
of extradition, fugitives were frequently surrendered to the monarchs 
from whose control they had fled. Surrender was usually induced by the 
power of the sovereign making the demand. The treatment that might 
await the fugitive was nc deterrent. Hence the return of political 
offenders bore no resemblance to the modern practice of extradition and 
was based on a different theory.’ Consistently with the growth of the 
idea that no fugitive should be surrendered unless his acts were regarded 
as criminal at the place of asylum as well as in the country from which he 
had fled, and with a reluctance to surrender a fugitive who might be 
exposed to summary and arbitrary treatment if restored to the clutches 
of the demanding government, the principle of granting asylum to 
- -political offenders became -general. In the more enlightened states 
enjoying liberal laws and constitutional government, the acts of an 
individual participating in and incidental to a revolutionary movement 
- abroad, could not always be regarded as morally wrongful in the country 
of asylum, notwithstanding its own laws respecting treason. It seemed 
inequitable that the fate of a revolutionist who had sought refuge in 
a foreign land, should hang upon the success or failure of the uprising 
in which he had been a participant.® - 

Thus the very circumstances that rendered the modern itie of 
extradition practicable and habitual served likewise to check and dis- 
courage the surrender of the political fugitive. The municipal laws of 
certain states, such as Belgium, Switzerland and England, emphasized 


8 In the index to Malloy’s Treaties, II, 2448-2449, will be found a list of extradi- 
table crimes contained in treaties of the United States, and references to the conven- 
tions in which they are respectively to be found. 

7 See Albéric Rolin, Les infractions politiques, Rev. D. I., 1 ser., XV, 417; Moore, 
Extradition, Chap. VIII, also.id. §§ 5 and 6; Oppenheim, 2 ed., I, 389-392; W. B.. 
Lawrence, Albany L.J., XIV. 85; Biron and a 7-12; Bibliography in Clunet, 
Tables Généreles, I, 790-792, 973. ~ 

8 See Oppenheim, 2d ed., I, § 338 
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the principle involved and weakened the efforts of Russia to disre- 
gard it.’ 
(b) Reservation in treaties of the United States 


In almost all of the extradition treaties to which the United States 
has been a party there is a provision expressly declaring that persons. 
charged with the commission of political offenses shall not be surren- 
dered. With respect to those very few conventions containing no such 
provision, it is not believed that the contracting parties contemplated 
the extradition of political offenders.” 

Without attempting to define the term “political offense,” or to 
enumerate all of the occasions whea an act may be said to possess 
such a character, the effort is made to observe the circumstances when 
a fugitive within the United States, whose surrender has been sought 
by a foreign government, has been regarded by the executive or judicial 
department of the former as a political offender within the meaning of a 
treaty provision, and therefore discharged from custody. In every case 
the following elements have been present: ™ 


? See Oppenheim, 2d ed., I, §§ 333-34). 

Although Art. IV of the extradition treaty between Russia and Spain of March 9, . 
1877 contained a reservation respecting political offenses, that of April 24, 1888 be- 
tween the same countries made no similar provision, and added to the list of extradi- 
table offenses in Art. II, that of lése majesté with respect to the sovereign or members 
of his family. See Tratados de España, VII, 221; id., IX, 329. 

w Declared Mr. Fish, Secretary of State, in a commnaninaliol to Mr. Hoffman, 
Mesy 22, 1876: 

“Neither the extradition clause in the treaty of 1794 nor in that of 1842 contains 
anv reference to immunity for political offenses, or to the protection of asylum for 
political or religious refugees. The pubke sentiment of both countries made it unnec- 
sary. Between the United States and Great Britain, it was not supposed, on either . 
side, that guarantees were required of each other against a thing inherently impossible, 
any more than, by the laws of Solon, was a punishment deemed necessary against the 
crime of parricide, which was beyond the possibility of contemplation.” (For. Rel. 
1876, 238, 237, Moore, Dig., IV, 334.) 

See alsc message of President Tyler, August 11, 1842, submitting treaty with 
Great Britain of that year to the Senat2, Senate Ex. Docs., 27 Cong. 3 Sess., Vol. I, 
Doc. 2, p. 22 quoted in Moore, Extradition, I, § 152; see also id., I, § 2086. 

u The American cases considered are the zcllcwing: The Mexizan revolutionists of 
1880 (For. Rel. 1880, 787-788, Moore, Extradition, I, § 216); zase of Francisco J. 
Cazo, Mexico (Moore, Extradition, I, § 217, and MSS. there cited: not contained in 
published documents of the United States); the Salvadorean refugees (In re Ezeta, 62 
Fed. Rep. 972; J. B. Moore, in American Law Review, XXIX, 1; For. Rel. 1894, 


$ 
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(1) There has been an uprising of revolutionary origin and purpose 
_ against the demanding government. In some cases the uprising has 
been of vast dimensions, such as that which swept over the Baltic 
provinces of Russia in 1906; !? in others it has been of insignificant pro- 
portions, as in the case of Cazo,* and in that of the San Ignacio raid.'4 
In one case, that of Lynchzhoun, the act of the accused was incidental 
- to a popular movement to “overthrow landlordism” in Ireland, as a 
means of securing reform in legislation, a change in the governing classes, 
and possibly independence from English parliamentary rule. It has 
been regarded as sufficient if there were in fact a party seeking govern- 
mental control, however lacking military or civil organization.”® 


568-576); the San Ignacio raid, Mexico (Ornelas v. Ruiz, 161 U. S. 502; For. Rel. 
1897, 405-416, Moore, Dig., IV, 586-349); case of James Lynchehoun, Great Britain 
(Proceedings in the case of James Lynchehoun containing text of decision by Com- 
missioner Charles W. Moores, Indianapolis, 1903); case of Christian Rudovitz, 
Russia, 1909 (Mr. Root, Secy. of State, to Baron Rosen, Russian Ambassador, Jan. 26, 
1909, Dept. of State, file 16649/9. Serial No. 121; printed Statement and Argument, 
and Abstract of testimony submitted to the Secretary of State in behalf of the accused, 
January, 1909; E. Maxey, in Green Bag, XXI, 147); case of Pouren, Russia, 1909. 

See also case of McKenzie (Moore, Extradition, I, § 211) whose extradition was 
sought by Canada in 1837 from she authorities of the State of New York, and refused 
by the latter because, as the acts charged against the accused were regarded as 
political, they were embraced within the provisions of the New York statute excepting 
treason from the crimes on aceccnt of the commission:of which a fugitive might be 
surrendered by-the governor to s foreign state. 

See also the St. Albans raid case in 1864, in which a Canadian court ordered the 
. discharge of certain prisoners whose extradition was sought by the Unitéd States. 
Moore, Extradition, § 215, and documents there cited. 

An English case frequently cited by American authorities is that of re Castioni, 
1891, 1 Q. B. 149. See also re Meunier, 1894, 2 Q. B. 415; re Arton, 1896, 1 Q. B. 108. 

See also the Swiss case of Wassilieff, 1908, Entscheidungen des Schweizerischen 
Bundesgerichtes, XXXIV, pt. 1, 533, and comments thereon by Julian W. Mack, 
1909, Proceedings Am. Soe. of Int. Law, ITI, 144, 183. 

12 See Abstract of testimony in the Rudovitz case submitted to the Secretary of 
State in behalf of the accused, January, 1909. 

13 See Moore, Extradition, I, $ 217. 

14 See statement of facts in Ornelas v. Ruiz, 161 U. S. 502, 510-511. See also J. 
Reuben Clark, Jr., Proceedings, Am. Soc. of Int. Law, III, 95, 120. 

15 See Opinion of Commissioner Moores, Proceedings in case of James Lynchehoun, 
124-130. 

16 Declared J. Reuben Clark, Jr., 1909, nae Am. Soc. of Int. Law, ITI, 95, 
120. 

“Tt would also appear from these Russian eases that the party to which the fu- 
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(2) The accused has been connected with the movement. In no case 
has there been any serious question as to the relation of the accused to 
the uprising.” 

(3) Either the acts charged against the accused have been deemed 
incidental to the movement; !8 cr tke evidence has failed to show that 


gitive belongs need not, in order to be considered revolutionary, be warlike, that is, 
it need not at the moment have an armed force in the field or be engaged in military ` 
operations. 

“ And it would seem, further, that such a perty need not have control of any of the 
actual governmental machinery even in the district in which the acts complained of 
occurred. It would appear to be sufficient if it were an actual party, its operaticns 
az well as its organization being secret. kt should, however, be noted that in the 
Russian cases it appeared that although the Russian Government was in actual con- 
trol of the governmental offices of the revolutionery provinces, the revolutionists 
maintained among themselves a more or less effective organization and attempted, 
at least, to govern the members of their own party and to punish those inimical to it.” 

It seems clear that in the absence of an uprising, acts of violence, whether for the — 
purpose of inciting revolution, or spreading anarchy, would not be regarded as polit- 
ical offenses under the treaties of the United States. See J.B. Moore in Am. L. Rev., 
XXIX, 16-17, citing re Meunier, 1894, 2 Q. B. 415, 419. ‘As the anarchistic theory 
precludes the idea of government, an avowec anarchist would find difficulty in shield- 

‘ing himself from the consequences of his azis, by asserting a connection with any 
movement, the object of which was tc gain control of a government for the purpose 
of exercising governmental functions. 

1! Declared Denman, J., im re Castioni, (1891) 1 Q. B. 149, 159: “The question 
really is, whether, upon the facts, it is clear that the man was acting as one of a number 
cf persons engaged in acts of violence of a political character with a political object, 
and as a part of the political movement and rising in which he was taking part.” 

(Cited with approval by Morrow, J., in re Ezeta, 62 Fed. Rep. 972, 999; also by Sec- 
retary Sherman in the Guerra case (Sen Ignacio raid), and by Secretary Root in the . 
Rudovitz case. 

18 Declares Prof. Moore: “The act must be connected with the contest: it must be 
incidental to and form a part cf the political disturbance in order to be classed as a 
political offense.” (Am, L. Rev. X XIX, 1, 17.) 

With respect to the Rudovitz case Mr. Root, Secretary of State, declared in a 
communication to Baron Rosen, Russian Ambassador, Jan. 26, 1909: 

“In reply I have the honor to say that an attentive reading of the evidence offered 
at the hearing before the extradition magistrate goes to show,— that on the night 
of January 3, 1906, a party of some sixteen armed men, masked and disguised, came 
to the little village of Benen on the eszate of Benen and, havinz gained entrance into 
certain houses of the village, killed a man (Christian Leshinsky), his wife (Trina 
Leshinsky), and their married daughser (Wilhelmina Kinze); that they also robbed 
the Kinze woman and her husband (Thecdor Kinze) before killing her; and that 
some time during the occurrence they set fire to the house in which they had found and 


a a 
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acts unk in the course of the uprising that might possibly not be 
justly regarded as incidental thereto, were in fact committed by the 
accused. 

While the connection between certain acts, however much to be de- 
plored, such. as the killing of spies or the burning of houses, with a 
political disturbance has oftentimes been apparent, the relation thereto 
of other acts such as robbery committed simultaneously therewith has 
been less easy to determine.” When the political purpose and nature of 
an expedition have been recognized, there has been a tendency on the 
part of the United States, in the absence of conclusive evidence to the 
contrary, to regard acts of plunder as incidental to the contest. Such an 


killed the mother, Trina. It does not appear that the men implicated in the affair 
gave at the time any reason for the killing of Christian and Trina Leshinsky, though 
they sre said to have declared that they killed the Kinze woman because she was a 
‘spy.’ 

“The testimony of the accused given before the extradition commissioner goes to 
. establish that the|accused was a, member of the Benen group of the Social Democratic 
Labor party, one|of the several revolutionary parties in Russia; that later he joined 
the Zhagarn group of that party; that at a regular meeting of the Zhagarn group, the 
death of the Leshinskys and Mrs. Kinze and the burning of the premises, were voted 
as revolutionary acts and measures; and that the accused participated in the business 
before this meeting. Other witnesses corroborated his testimony that the aim, pur- 
pose, and work of the Social Democratic Labor party were revolutionary and that the 
death of the persons above named was ordered by one of the organizations of that 
party. Although) there was some discrepancy in the evidence as to just which local 
organization passed the original death decree, this has appeared to be immaterial in 
- wiew of the evidence to the fundamental fact that some organization of this revolu- 
tionary party did actually decree that the persons named should be put to death. 
The witnesses testifying to these matters were not impeached and the demanding 
Government introduced no évidence to controvert their testimony. 

“ In view of these facts and circumstances the Department after a mature and care- 
ful consideration of the evidence so adduced in this case, finds itself forced to the 
conclusion that the offenses of killing and burning with which the accused is charged 
are clearly political i in their natare.” (File No. 16649/9, Serial No. 121.) 

13 Thus in the Rudovite case it was urged by counsel for the demanding govern- 

ment in argument before the committing magistrate, that the prisoner should be held - 
to answer to the charge of robbery, in case he could not be held on any other, on the 
ground that the acts of robbery were not, in the judgment of counsel, connected with 
or incidental to the uprising in the Baltic provinces. See printed Statement and 
Argument in behalf of the accused, page 10. See also Mr. Romero, Mexican Minister, 
to Mr. Sherman, | Secy. of State, N ovember 15, 1897, For. Rel. 1897, 406, Moore, 
Dig., IV, 337. 


* 1u 
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inference has been`reasonable when the evidence has failed to disclose 
that an expedition had a two-fold purpose, namely the private enrich- 
ment of the participants as well £3 the accomplishment of an essentially 
public purpose. It has been admitted however, that in the course of 
an uprising, wanton acts of rok>ery might be committed for purely 
private ends, and so render the actors extraditable on such a charge.” In 
certain cases, the evidence has tailed to show that the accused himself 
committed such acts, and the United States has declined under those 
circumstances, to impute to the prisoner, himself a participant in a 
political uprising, responsibility for an extraditable offense committed 
by a comrade.*! i i 
When the political nature of an m has been recognized, tke 
connection of the accused therewith established, and the acts charged 
against him regarded as inzidenzal thereto, it has been deemed immate- 
rial whether the act committed was such as might under normal circum- 
stances be looked upon as a common crime, such as murder or arson; ?? 
whether the accused bore malice towards his victim; ** whether the in- 
dividual against whose person oz property the act was directed, was a 


* See Mr. Sherman, Secy. o? State, to Mr. Romero, Mexican Minister, Dec. 17, 
1897, For. Rel. 1897, 408, 414, Moore, Dig., IV, 340, 347. 

"4 See id.; also Mr. Root, Secy. of State, to Baron Rosen, Russian Ambassador, 
Jan. 26, 1909, in which it was said: 

“The robbery committed on the same occasion was a natural incident to executing 
the resolutions of the revolut-onary croup and can not be treated as a separate 
offense, certainly not as a separate offense by this man without some specifie identi- 
fication of him with that particular act, and of this there is no evidence whatever 
Therefore, none of these offens2s is suca as will afford a proper and sufficient grounc 
foz the extradition of the accused to Fussis.” (File 16649/9, Serial No. 121.) 

22 The decisive point has always been the nature of the expedition and the relatior 
thereto of the actor and of the acts chacgeable to him, rather than the nature of whas 
was done. This has been true even when the case arose under the treaty with Mexico 
af 1861 reserving from its applicat:oa offenses of a “purely political character.” 
(See Mr. Sherman, Secy. of State, to Mr. Romero, Dec. 17, 1897, For. Rel. 1897, 408, 
Moore, Dig., IV, 340.) Compare in this connection articles adopted by the Institute 
cf International Law, Sept. 8, 1892, A-wnuaire, XII, 182; also report of Albéric Rolin 
relative thereto, id., 156; Frederic E. Coudert, 1909, Proceedings Am. Soc. of Int. 
Law, III, 124, 143. ~ a 

23 Towarda Mrs. Kinze, a viztim of she expedition in the Rudovitz case, there was 
felt the deepest malice by those who krought about her death. See also J. B. Moore, 
in Am. L. Rev. XXIX, 1, 17. 


NOTES ON THE EXTRADITION TREATIES OF THE U. S. 495 


member of the civil or military branch of the government sought to be 
overthrown.”4 

ASSASSINATION OF THE Heap OF a Stare. As the assassination of an 
- individual may occur under circumstances such as to render the actor 
immune from extradition as a political offender, numerous treaties of 
the United States have in varying form provided that an act of such a 
kind, directed against the life of the sovereign or head of a foreign state, 
or a member of his family, shall not be deemed to be cf a political char- 
acter.? No cases have yet arisen where pursuant to such a provision the 
United States has been called upon to surrender an assassin whose 
` victim has belonged to one cf the classes enumerated.” 


24 See J. Reuben Clark, Jr., 1909, Proceedings, Am. Soc. of Int. Law, III, 95, 120, 
who, after stating that this point is settled by the recent Russian cases (of Rudovitz 
and Pouren), declares that: 

‘Moreover, it would appear from the cases that it is not necessary that the up- 
rising, if it actually exists, should be of any considerable exten: or that it give par- 
. ticular promise of being successful. This seems to be established by the case of 
Guerra, in which, if the transactions in which Guerra took part be divorced from the 
attending circumstances, the expedition in which he was engaged resembles raids of a 
marauding band rather than ar. armed expedition of a warlike party, and this same 
observation applies with equal force to the activities of Cazo, the defendant in an 
earlier case.’ 

2% See, for example, Art. III, treaty with Russia, March 16, 1887, Malloy’s Treaties, 
II, 1528; Art. IV, treaty with Belgium, Oct. 26, 1901, id., I, 106; Art. IV, treaty with 
Guatemala, Feb. 27, 1903, id., I, 881; Art. III, treaty with Spain, June 15, 1904, id., 
H, 1714; Art. ITI, treaty with El Salvador, April 11, 1911, Charles’ Treaties, 108. 

Art. III of the treaty with Brazil, May 14, 1897, and May 28, 1898, declares that 
acts “such as constitute murder, or wilful and illegal homicide,” when directed against 
the lives of specified officials ‘shall not"be considered political crimes when they are 
unconnected with political movements.” Malloy’s Treaties, I, 148. 

Concerning the so-called attentat clause in the Belgie. Law of 1856, see Oppenheim, 
2d ed., § 335. 

See also Julian W. Mack, 1909, Proceedings, Am. Soc. of Ini. Law, 144, 151~152, 
citing the Swiss cases of Jaffai, Entscheidungen des Schweizerischen uae ee 
XXVII, 52, and of Malatesta, i2., XVII, 450. 

See alo § 852 (2) of the Rian Law on Extradition, sanctioned by the Czar 
Dec. 15, 1911, Rev. D. I., 2 ser., XIV, 187, 188. 

z Concerning eorrespondengs with Great Britain in 1865, and the Papal States in 
1866, respecting the surrender to the United Siates of persons involved in the assas- 
sination of President Lincoln, see Moore, Extradition, I, § 208, p. 808, note No. 4, 
citing Dip. Cor. 1865, Part I, 386; id., Part II, 142; id., 1866, Part II, LA RLR: See 
also Moore, Dig., IV, 352-353. 


V, 
, 
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~- (c) Burden of proof 


American authority indicates clearly that when evidence offered 
before a committing magistrate tends to show that the offenses charged 
against the accused are of a political character, the burden rests upon the 
demanding government to prove the contrary.” Furthermore, it be- 
comes the duty of the magistrate to pass upon the evidence presented 
as to the political character of the acts committed. From his decision 
there is no appeal save to the Secretary of State.” In all cases; what- 
soever be the nature of the defense, he exercises the right to review the 
decision of a magistrate committing ‘the prisoner to await extradition.™ 


4. CITIZENS 
(a) Of the country of refuge 


In negotiating extradition treaties the United States has oftentimes 
sought the omission of a common provision exempting a contracting 
party from the duty to surrender its own citizens.** The attempt has 


¿2 See Morrow, J., in Re Ezeta, 62 Fed. Rep. 972, 999, quoting with approval rec- 
ommendation of International American Congress of 1890; Mr. Sherman, Secy. of 
State, to Mr. Romero, Mexican Minister, Dec. 17, 1897, For. Rel. 1897, 408, 413, 414, 
Moore, Dig., IV, 340, 346; Commissioner Moores, Proceedings, Lynchehoun Case, 
124-125. See also Hon. Julian W. Mack, 1909, Proceedings, Am. Soe. of Int. Law, 
Ill, 144, 153-155; and compare J. Reuben Clark, Jr., id., 96-102. 

2 Such was the position taken by Judge Morrow, in the Ezeta Case, and by Com- 
missioners Moores and Foote, respectively, in the Lynchehoun and Rudovitz cases. 

Declared J. B. Moore, in Am. L. Rev. XXIX, 1, 16: 

“ At the end, extradition, whatever may be the character of the offense, is a political 
act; but, prior to that stage, it is, both in the United States and England, chiefly a 
judicial proceeding, in which the person charged is entitled to be set at liberty when- 
ever he has shown that his detention is not warranted by the treaty.” l 

2 See Ornelas v. Ruiz, 161 U. S. 502. The situation would be otherwise, however, 
in the fanciful case where, irrespective of the testimony offered, it should appear from 
the allegations of the complaint that extradition of the accused’ was sought in order 
to prosecute him for a political offense, and the decision of the committing magistrate 
was adverse to the contentions of the prisoner. 

8 See J. Reuben Clark, Jr., 1909, Proceedings Am. Soc. of Int. Law, III, 95, 
114-118, | 
= 31 See Mr. Fish, Secy. of State, to Mr. Delfosse, Belgian Minister, Aug. 11, 1873, 

For. Rel. 1873, I, 84; Mr. Gresham, Secy. of State, to Mr. Bartleman, No. 110, 
June 11, 1894; MS. Inst. Venezuela, IV, 304, Moore, Dig., IV, 288; Mr. Olney, Secy. 
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however, rarely been successful; in most instances the United States 
has been obliged to accept the restriction.*? With respect to treaties 
containing no restriction, such as those with Switzerland of November 25, 
1850, and with Italy of March 23, 1868, the United States has uniformly 
contended that by reason of the general terms employed, the contracting 
parties undertook to surrender their respective citizens.** The highest 
court of Switzerland in 1891 acquiesced in the American interpretation 
of a treaty with that country, as it appeared that such was the clear 


of State, to Mr. Ransom, Minister to Mexico, Dec. 13, 1895, For. Rel. 1895, II, 1008, - 
1009, Moore, Dig., IV, 289. l 

Declared Mr. Blaine, Secy. of State, to Baron Fava, Italian Minister, June 23, 
1890: 

“But the chief object of extradition is to secure the punishment of crime at the 
place where it was committec, in accordance with the law which was then and there 
of paramount obligation. It is for this purpcse that extradition treaties are made, 
and, excépt in so far as their stipulations may prevent the realization of that design, 
they are to be executed so as to give it full effest. It is at the place where the offense 
was committed that it can mcst efficiently and most certainly be prosecuted. It is 
there that the greatest interes: is felt in its punishment and the moral effect of ret- 
ribution most needed. There, also, the accused has the best opportunity for defense, 
in being confronted with the witnesses against him; in enjoying the privilege of cross- 
examining them; and in exercising the right to call his own witnesses to give their 
testimony in the presence of nis judges. These and other weighty considerations, 
which it is not necessary to sjete, have led what I am inclined to regard as the great 
preponderance of authorities on international law at the present day to condemn 
the exception of citizens from the operation of treaties of extradition.” (For. Rel. 
1890, 559, 566, Moore, Dig., IV, 290, 296.) o 

See also admirable statemert in Moore, Dig., IV, 287. 

32 The existing treaties with Great Britain and Italy contain no restriction. The 
convention with France of Nov. 9, 1843, was similarly free, and likewise that with 
Switzerland of Nov. 25, 1850. Later conventions, however, with France of Jan. 6, 
1909, and with Switzerland of May 14, 1300, expressly remove any obligation to 
‘surrender citizens. According to Art. III of the treaty with the Argentine Republic 
of Sept. 26, 1896, Art. VII of that with Japan of April 29, 1886, and Art. IV of that 
with Mexico of Feb. 22, 18¢9, it is provided in differing form that while the con- 
tracting parties are not bound to surrender their respective citizens, each party, 
(“the executive authority of each,” in the Mexican treaty) shall have the power to 
deliver them up, if in its discretion it should be deemed proper to do so. 

See case of Mattie D. Rich, an American citizen, arising under the Mexican treaty, 
For. Rel. 1899, 497-501, Mocra2, Dig., IV, 303; also case of Yoshitaro Abe, a Japanese 
subject extradited from Japan to Hawaii, For. Rel. 1908, 512-515. 

33 See Mr. Blaine, Secy. of State, to Baron Fava, Italian Minister, June 23, 1890, 
For. Rel. 1890, 559, Moore, Lig., IV, 290. 
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understanding of the parties when the agreement was concluded.*? 
Itely, however, has always asserted that its treaty with the United . 
States imposed no duty on the former to surrender its own subjects. 
It has emphasized the fact that by the Italian penal code in force at the 
time of the negotiation of the treaty, and ever since in force, “the extra- 
dition of a citizen is not admissib.e.” ** The United States, on the other 
hand, has contended that the circumstances attending the negotiation 
incicate a different understanding by both parties. Notwithstanding 
the divergence of views, the United States has not treated the Italian 
` practice as a breach of the contractual obligation requiring abrogation 
of the treaty. While it has ceased generally to make requisition for 
Italian subjécts, it has not regarded itself as free from the obligation 
of surrendering its own citizens. On the theory, therefore, that in such 
matters extradition treaties need not be reciprocal in their operation, 
Mr. Knox, Secretary of State, in 1910 decided that the United States 
should surrender to Italy one Charlton, an American citizen, charged 
with the commission of murder in. that country, and the Supreme 
Court of the United States, in consequence thereof, declared it to be its 
duty to recognize the obligation to surrender the accused ‘‘as one im- 
posed by the treaty as the supreme law of the land and as affording 
authority for the warrant of extzadition.” *” 


(b) Of a third country 


According to the treaties of the United States, the fact that a fugitive 
wkose surrender is demanded by a contracting party is a citizen of a 
third state is not made an obstacle to extradition. The common provi- 
sion respecting the situation where the surrender of one person is sought 
by several states simultaneously, never creates a preference in favor of a 

demanding country to which the iugitive may belong.” This emphasizes 


_ Case of Piguet, 1891, Entscheidungen des Schweizerischen Bundesgerichtes, 
XVII, 85-91. A translation of the major portion of the opinion is contained in Moore, 
Dig., IV, 298-300. 

<= See Baron Fava, Italian Minister, to Mr. Blaine, Secy. of State, April 20, 1890, 
For. Rel. 1890, 555. 

See Memorandum of Mr. Knox, Secy. of State, Dee. 9, 1910, re Porter Charlton, 
this JOURNAL, V, 188. See also Bx parte Charlton, 185 Fed. Rep. 880, 886-887. 

€ Charlton v. Kelly, 229 U. S. 447, 476. 

‘€ It is usually provided that extradition shall be granted to the state whose de- . 
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the unimportance of his nationality except in so far as he may be a 
citizen of the state of refuge.” 

The United States does not question the right of a foreign state to 
, surrender to another an American citizen whose extradition from the 
former has been demanded.* This is true even where the state of refuge, 
according to its own laws, habitually surrenders fugitives in the absence 
of extradition treaties, upon a stipulation of reciprocity to a demanding 
government.*! The energies of the Department of State are limited to 
the effort to secure for the accused the enjoyment of all rights which are 
applicable to extradition cases in the country where the fugitive is 
apprehended, and upon which the demand for surrender is made.” 


5, IRREGULAR RECOVERY OF FUGITIVE 


Oftentimes by processes bearing no resemblance to extradition, the 
fugitive is returned to the country from which he has fled and is there 


mand is first received, provided that the government from which extradition is sought 
is not bound by treaty to give preference otherwise. See, for example, Art. XI of the 
treaty with Peru, Nov. 28, 1899, Malloy’s Treaties; II, 1448. According to Art. VIII 
of the treaty with Uruguay, March 11, 1905, the fugitive is to be surrendered 
to that state in which he shall have committed the gravest crime, Malloy’s Treaties, 
II, 1828. Compare Art. X, treaty with France, Jan. 6, 1909, Cherles’ Treaties, 36. 

See also Mr. Marcy, Secy. of State, to. Mr. Gadsden, Minister to Mexico, No. 54, 
Oct. 22, 1855, MS. Inst. Mexico, XVII, 54, Moore, Dig, IV, 805. 

39 As the existing treaty wita Mexico (Feb. 22, 1899) contemplates the surrender 
of American citizens, under circumstances specified in Art. IV, and also provides in 
- Art. XII for the subsequent surrender to & third Power, of a person who has been 
given up, an American citizen surrendered by the United States to Mexico, might, 
under the conditions specified, be later surrendered by Mexico to a third state. 

49 See Moore, Extradition, § 143; Mr. Uhl, Acting Secy. of State, to Mrs. Jewitt, 
April 13, 1894, 196, MS. Dom. Let. 350, Moora, Dig., IV, 306. 

Declared Mr. Bacon, Acting Secy. of State, to Ambassador White, April 3, 1907: 

“Precisely the same rule obtains in the United States where the surrender of citizens 
or subjects of a third government is demanded. The diplomatic representative of 
such government has sometimes made representations to this department with a view 
to the protection of its national; but the department has always considered that his 
legitimate functions are limited to safeguarding the fugitive’s rights by observing the 
course of the proceedings so as to satisfy himself that all the forms of law have been 
complied with before extradition is granted.” (For. Rel. 1907, I, 425.) 

` 41 See documents relative to the extradition of F. L, Jacobs, an American citizen, 
to the Argentine Republic from France. For. Rel. 1907, I, 411-430. 

42 See Mr. Wilson, Third Assist. Secy. of State, to Mr. Jacobs, ee 25, 1907. 

For. Rel. 1907, I, 428. 
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sought to be prosecuted ccimmally. Thus he may be abducted from 
foreign territory by agents of the state of prosecution. In such 
event the state whose territory has been invaded may demand the 
return of the individual, o> the extradition of those who removed him 
from its domain. When zhe fugitive is taken from the state of refuge 
by its own citizens or by persons under its control, and by them placed 
within the territory of the state from which he has fled, there is no 
reason for interposition on the part of the former.** In an important 
case, that of the British Indian Savarkar, which became the subject of 
adjudication before the Hazue Tribunal, it was held that the arrest and 
restoration to the British mail steamer Morea at Marseilles July 7, 1910, 
by a French police officer of the fugitive who had escaped from that 
vessel where he was in cuszody while en route to India for prosecution 
on account of political offerses, cid not Impose upon the British Govern- 
ment a duty to restore him to France. It was declared that while it 
appeared that the French officer was not aware of the nature of the 
charges against the prisoner and so mace a mistake In giving him up, 
there was nevertheless no bad faith on the part of the British authorities 
who participated in the matter, and no violation of the sovereignty of 
France; and that under tke circumstances there was no rule of inter- 
national law imposing a duży upon Great Britain to give Savarkar up.“ 

42 See instructions of the Department of State to the American Minister at Madrid, 
Aug. 18, Sept. 12, Sept. 16, and Dec. 8, 1891, and March 24, 1892, MS. Inst. Spain, 
XXI, 54, 65, 66, 91; also dispatch No. 216. of March 5, 1892, from the American . 
legation at Madrid, 124 MS. Despatzhes, from Spain, Moore, Dig., IV, 380; Mr. 
Foster, Secy. of State, to Mr. Washburn, Minister to Switzerland, July 27, 1898, 
For. Rel. 1894, 649, 650, Moore, Dig., IV, 33C. Compare Mr. Seward, Secy. of State, 
to Lord Lyons, British Ministe-, June 6, 1853, MS. Notes to Great Britain, X, 67, 
Moore, Dig., IV, 329. l 

44 See Mr. Adames, Secy. of State, to Mr. Jackson, Jan. 24, 1822, 19 MS. Dom. Let. 
248, Moore, Dig., IV, 328; also facts in Hz parte Wilson, 140 S. W. Rep. 98. 

In the recent case of Antonio Martinez, kidnapped in Mexico by a Mexican, 
brought into the United States and prosecuted in California, the Department of 
Staite was of the opinion that after haying surrendered to Mexico one Felix, the kid- 
napper, the United States was under no obligation to comply with the demand af. 
Mexico for the surrender of Martinez as well. It was observed that as the latter was __ 
being prosecuted by the State of California, the Federal Government felt itself un- 
able to secure his release from cistody. For. Rel. 1906, II, 1121-1122. 


` 4 Award of the Permanent Court of Arbitration of the Hague in the case of Sav- 
arkar, between Great Britain and France, Feb. 24, 1911, this JOURNAL, V, 520; see 
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_ Whatever may be the right of the state from which he has been with- 
drawn, the prisoner is not éntitled to his release from custody merely 
by reason of the irregular process ty which he was brought into the 
_ state of prosecution.“ 


6. LIMITATIONS AS TO TRIAL 
(a) Offenses other than those for which accused was extradited 


The Supreme Court of the United States, in 1886, announced the - 
principle that: 


A person who has been brought within the jurisdiction of the court by | 
virtue of proceedings under an extradition treaty, can only be tried for 
one of the offences described in that treaty, and for the offence with 
which he is charged in the proceedings for his extradition, until a reason- 
able time and opportunity have been given him, after his release or trial 
upon such charge, to return to the country from whose asylum he has 
‘been forcibly taken under those proceedings.‘ 


. The decision was based primarily upon existing statutes of the United 
States. These the court declared might be regarded as a “Congressional 
construction of the purpose and meaning of extradition treaties,” such 
as the one under consideration; but whether so or not, the Acts of 
. Congress were said to b2 conclusive upon the judiciary as to the right 
conferred upon persons brought from a foreign country into the United 


also editorial comment, id., V, 208; Oppenheim, 2d ed., § 332, and periodical litera- 
ture there cited. 
* 46 See Ker v. Illinois, 119 U. S. 436; Ez parte Wilson, 1408. W. Rep. 98; Mr. Bacon, 
Acting Secy. of State, to the Mexican Chargé, June 22, 1906, For. Rel. 1906, II, 1121. 
7 United States v. Rauscher, 119 U. S. 407, 430. The prisoner having heen SUT- 
rendered by Great Britain on a charge of the murder of one Janssen on the high seas, 
pursuant to the treaty of 1842, was indicted and tried under § 5347 Rev. Stat. charg- 
ing him with cruel and unusual punishment of the same man. This offense was not 
embraced in those made extzaditable by the treaty, which, moreover contained no 
express provision relative to tha prosecution of a person surrendered for any offense 
other than one specified in the agreement. The case came before tlie Supreme Court 
of the United States on a certificate of division of opinion between the judges of the 


_ United States Circuit Court Zor the Southern District of New York, arising after ver- 


dict of guilty and before judgment, on a motion in arrest of judgment. 

Concerning the Rauscher case and for a summary of the judicial history of the 
subject in the United States, see Moore Dig. „ LV, 310-311; also Moore, ee 
I, § 187, pp. 276-280. 
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Staes, under extradition proceedings.* The court also expressed its 
own view as to the Interpretation of the treaty of 1842 with Great 
Britain, declaring it to be “very clear” that it was not intended that 
the agreement was to be used for any purpose other than to secure the 
trial of the person extradited for one af the offenses enumerated in the 
- treaty.” 

The decision was contrary to the position taken by Mr. Fish, Secretary - 
of State, in the Winslow case in 18756. It not only ‘confirmed the 
British opinion as to the interpretation of the treaty of 1842, but also 
served, in the minds of English judges, to meet the requirements of the 
British Extradition Act of 1870.°! l 

The treaties of the United States commonly provide for the protection 
of the accused against prosecution for an offense committed prior to his 
surrender and other than that for which he was extradited. Such pro- 
visions lack uniformity in scope and in form. Some seem to prohibit the 
prosecution of the accused for any offense other than that for which he 
was surrendered.®2 Frequently the restriction is limited. Thus the 
fugitive, according to-some conventions, may still be prosecuted if he 


48 119 U. S. 407, 428-424. See also opinion oi Gray, J., concurring, id., 433. 

3 7d., 419-420. 

50 See Mr. Fish, Secy. of State, to Mr. Hoffman, Mar. 31, 1876, For. Rel. 1876, 
210, 215. Concerning the Winslow case, see For. Rel. 1876, 204-309, Appendix A, 
id., Moore, Extradition, I, § 150; Mocre, Dig., TY, 306-309 and documents there 
ated, Concerning case of one Lawrence, see Moore, Extradition, I, § 151. 

51 See report of proceedings in Englard i in case of Alice Woodhall, Moore, Extradi- 
tion, J, § 166 l 

Respecting the application of the principle announced in the Rauscher case, in 
relation to certain treaties, see Cosgrove v. Winney, 174 U. S. 64; In re Rowe, 77 Fed. 
Rep. 161; Cohn v. Jones, 100 Fed. Rep. 639; Johnson v. Bora, 205 U. 8. 309; 
Collins v. O'Neil, 214 U. S. 113; also Maore, Dig., IV, 312-318, and documents there 
cited; Frederick Van Dyne, i in Cye. of Law and Procedure, XIX, 81~82. 

Cryin Surts. Relative to the questicn whether a fugitive surrendered pursuant to 
‘the terms of an extradition treaty may, prior to a reasonable opportunity to leave 
the country after his discharge from custody, be arrested in or otherwise be made 
answerable to a civil action, see Moore, Extzadition, I, §§ 178-187, and cases there 
discussed; documents cited in Moore, Dig., 1V, 327-328; cases cited by Frederick 
Var Dyne in Cyc. Law & Proe., XIX. 82. See also express. provision in Art. VII, 
treaty with France, Jan. 6, 1909, Char.es’ Traties, 36.. 

5: See, for example, Art. HI, treaty with Italy, March 23, 1868, Malloy’s Trea- 
ties, 967; Art. IV, treaty with Portugal, May 7, 1908, id., 1469. 
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has had an opportunity to return to the country from which he was 
surrendered,°*? or if he has been given a month’s grace after trial, con- 
viction or pardon, in which io leave the country to which be was sur- ` 
rendered.°* Sometimes the consent of the accused “freely granted and 
publicly declared by him” suffices.°° Oftentimes the consent is reserved 
by the surrendering state;®* which, in some instances, is given the right 
` to` require the production of documents respecting prosecution or con- 
viction.*” There is a tendency manifested in the more recent treaties 
to make a distinction between offenses enumerated in the agreement to 
extradite and those not contained therein. Thus, according to Art. IV 
of the treaty with the Netherlands of June 2, 1887, the restriction 
against punishing the accused for an offense other than that for which 
he was surrendered is removed in case the offense charged is one of those 
embraced in the convention.** According to a provision appearing in 


53 See Art. III, treaty with Great Britain, July 12, 1889, Malloy’s Treaties, I, 741; 
Art. VIII, treaty with the Argentine Republic, Sept. 26, 1896, id., I, 27. Relative to 
the application of the British treaty, see Cosgrove v. Winey, 174 U. S. 64; Bryant 
v. United States, 167 U. S. 104; Johnson’ ». Browne, 205 U. S. 309; Cohn v. Jones, 
100 Fed. Rep. 639; correspondence with Great Britain in 1891, re Leda Lamontagne, 
Moore, Dig., IV, 314-315 and documents there cited. l 
- M See Art. VII, treaty with France of Jan. 6, 1909, U. S. Treaty Series, No. 561, 
Charles’ Treaties, 36. l 

See also correspondence between Mr. Sternkurg, German Ambassador, and Mr. 
Root, Secretary of State, in 1907, with respect to the operation of the existing ex- 
tradition treaty with Germany, containing na provision as to the circumstances 
when a person extradited thereunder might be prosecuted and punished for an.offense 
committed prior to extradition. For. Rel. 1907, I, 517-519. 

6 See, for example Art. VIII, treaty with Norway, June 7, 1893, Malloy’s 
Treaties, II, 1303; Art. VIII, treasy with Denmark, Jan. 6, 1902, id., I, 393. Accord- 
ing to Art. IX of the treaty with Switzerland, May 14, 1900, the consent of the 
accused is to be expressed in open court and entered upon the record, id., II, 1774. 

56 See Art. IX, treaty with Peru, Nov. 28, 1899, Malloy’s Treaties, II, 1448; Art. 
III, treaties with Uruguay and Paraguay, March 11, 1905, id., II, 1826. See corre- 
spondence, 1894-1895, with the German Embassy at Washington relative to the con- 
sent of Jacob David to trial in Ilinois for an offense other than that for which he was 
extradited from Prussia, pursuant to the treaty of June 16, 1852, which contained no 
provision relative to the matter. For. Rel. 1895, I, 488-497, contained in part in 
Moore, Dig., IV, 320-326. See also documents id., IV, 319 and 326: 

8? This provision frequently appears. See, for example, Art. IV, treaty with Ed 
Salvador, April 11, 1911, Charles’ Treaties, 109. 

58 Malloy’s Treaties, II, 1268. 
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Art. IV of the treaty with Brazil of May 14, 1897, tke right given the 
accused to'a month of grace'in which to leave the country to which he 
was surrendered, prior to his prosecttion for an offense other than the 
one embraced in the treazy, may be iost to him, should the attempt be 
made to prosecute him for an offense specified in the convention other 
than that for which he was surrendered, and provided the consent of the 
surrendering government be given." Certain treaties go further, and 
make express provision that tke accused‘ may be prosecuted for an 
offense mentioned in the agreement other than that for which he was 
surrendered, subject to notice zo tke surrendering state, to which is- 
reserved the right to demand the production of documents.” 

The treaties of the United Statas do not purport to limit in any way the 
prosecution of the accused at any time after his surrender for any offense 
whatsoever committed subsequeat to extradition, against the laws of the. - 
state to which he has been giver up. The Supreme Court of the United 
States has clearly declared that nothing in the Rauscher case is authority 
for the contention that any duty rests upon the state to which surrender 
has been made, to afford the accused cpportunity after his trial or other 
termination of his case, to return to the country from which he was - 
extradited. 


(b) Limitation of trial by prescription 


Provision is frequently made 12 the more recent treaties of the United 
States that extradition shall nos be granted if the enforcement of the 


9 Malloy’s Treaties, I, 148. Similer prevision is to be found in Art. ILI, treaty 
with Belgium, Oct. 26, 1901, dd., I, 197; Art. III, treaty with Guatemala, Feb. 27, 
1903, id., I, 880; Art. III, kenty viik Ni icaragua, March 1, 1905, id., II, 1295; Art. 
Ill, treaty with San Marino, Jan. 10, 1906, id., II, 1600. 

o See Art. III, treaty with Luxemburg, Oct. 29, 1883, Malloy’s Treaties, 1, 1055; 
Arts. XII and XIII, treaty with Mex co, Feb. 22, 1899, id., I, 1189. 

61 Collins v. O’Neil, 214 U. S. 113; affirming in re Collins, 151 California 340. 
Declared Peckham, J., in the course o? the 2pinicn of the court: 

‘It is impossible to conceive of recresentatives of two civilized countries solemnly 
entering into a treaty of extradition, acd therein providing that a criminal surrendered _ 
according to demand, for a crime tkat he has committed, if subsequently to his — 
surrender he is guilty of murder or treason or other crime is, nevertheless, to have the 
right guaranteed to him to return unmolested to the country which surrendered him. 
We can imagine no country, by treaty, as desirous of exacting such a condition oi 
surrender or any country as willing ta accept it.” ”` Ud., 122-123.) ~ 
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penalty for the act committed by the accused has been barred by. limita- 
tion according to the laws of the country to which the requisition is 
addressed. According to a very few conventions, there is a similar 
reservation, if from lapse of time (or other lawful cause) the accused is 
exempt from prosecution acccrding to the law of the place where the 
- offense is committed. By one treaty extradition is precluded when by 
the law of either the demanding country or that upon which extradition 
is made “the criminal prosecution or penalty imposed is barred by 
limitation.” ° 


7. REQUISITION. MANDATE 


The formal demand for the extradition of a fugitive is known as the 
requisition and must emanate from the executive authority of the de- 
manding state. The treaties of the United States commonly provide 
that requisition shall be made by the diplomatic agents of the con- 
tracting parties, or in their absence, by superior consular officers. 


62 See, for example, Art. VIII, treaty with France, Jan. 6, 1909, Charles’ Treaties, 
36. Concerning this treaty see editorial comment, this JourRNAL, Y, 1060. 

63 See, for example, Art. V, treety with the Daminican Republic, June 19, 1909, 
Charles’ Treaties, 27; Art. V, treaty with El Salvador, April 18, 1911, id., 109; Art. V, 
treaty with Spain, June 15, 1904, Malloy’s Treaties, II, 1715. 

64 Art. VIII, treaty with Switzerland, May 14, 1900, Malloy’s Treaties, II, 1773. 
` See also Art. IL, convention concluded by Central American States at Central Amer- 
ican Peace Conference, Washington, Des. 20, 1907, For Rel. 1907, I, 702. l 

MISCELLANEOUS Provisions. It may be observed that the more recent treaties 
of the United States make provision for the deferring of extradition where the accused 
is being prosecuted in the state upcn which requisition is made, for an offense there 
committed, until he is entitled to hberation. (See, for example, Art. VI, treaty with 
Guatemala, Feb. 27, 1903, Malloy's Treaties, I, 881.) 

Provision is frequently made respecting articles found in the possession of the 
accused and obtained through the commission of the act with which he is charged 
(See, for example, Art. IX, treaty with Brazil, May 14, 1897, Malloy’s Treaties, I, 
149), or which may be material as evidence in making proof of the crime. (See, for 
example, Art. X, treaty with Spain, June 15, 1904, Malloy’s Treaties, II, 1715.) 

65 See Cushing, Atty-Gen., 7 Op. 6; see also Moore, Extradition, § 219. 

6 See, for example, Art. X, convention with Brazil, May 14, 1897, Malloy’ s Trea- 
ties, 1, 150. 

According to Art. IX of the treaty with Mexico of Feb. 22, 1899, It is provided that: 

‘In the case of crimes or offenses committed or charged to have been committed in 
the frontier states or territories of the two contracting parties, requisitions may be 
made either, through their respective diplomatic or consular agents as aforesaid, or 
through the chief civil authority of the respective state or territory, or through such 
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While a formal requisition is always a condition precedent to the final 
surrender of the fugitive, it beers no such relation to his arrest or to the 
judicial proceedings in the United States preliminary to commitmert.” 
Requisition is always to be made upon the foreign offices of the con- 
tracting parties, and hence, wren the demand is made upon the. United 
States, it must be addressed to the Secretary of State. 

The Federal courts and the Department of State seem at the present 
time to be agreed that the provisions of § 5270 of the Revised Statutes 
render unnecessary the issuance of a mandate or a certificate of requisi- 
tion by the Secretary of State as a foundation for proceedings in the 
United States with a view to the arrest or commitment of a fugitive.” 


chief civil or judicial authority of tke discricts or counties bordering on the frortier 
gs may for this purpose be duly auchorized by the said chief civil authority of the 
said frontier states or territories, or when, from any cause, the civil authority of such 
state or territory shall be suspendec, through the chief militery officer in command 
of such state or territory, and such respective competent authority shall thereupon 
cause the apprehension of the fugitrve, ic order that he may be brought before the 
_ proper judicial authority for examination.” (Malloy’s Treaties, 1, 1188.) 

See also Art. III of convention wi-h the Netherlands, January 18, 1904, extending 
to the island possessions and colonies of the contracting parties the extradition treaty 
of June 2, 1887, Malloy’s Treaties, I], 1272; also Art. XIII, o? treaty with France of 
eanuary 6, 1909, respecting the requisition for the surrender of a fugitive criminal who 
has taken refuge in a colony or foreign possession of either contracting party, Charles’ 
‘Treaties, 37. 

6? Provision is frequently made, as in Art. IX of the treaty with Nicaragua of 
March 1, 1905 (Malloy’s Treaties, 1], 1296), for the provisional detention of the 
fugitive prior to the presentation of a formal demand for his surrender. See also 
Benson v. McMahon, 127 U. $, 457; In re Aduit, 55 Fed. Rep. 376; In re Orpen, 86 
Fed. Rep. 760; In re Schlippenbach, 164 Fed. Rep. 783. 

68 See Cushing, Atty-Gen., 8 Op. 40; also Bonaparte, Atty-Gen., July 10, 1308, 
For. Rel. 1908, 595. 

Relative to applications by the United States for the extradition from foreign 
countries of fugitives from justice, eee general circular of the Department of State, 
October, 1892, Moore, Dig., IV, 35€; circular relative to the extradition of fugitives 
from the United States in British jurisdiction, May, 1890, Moore, Dig., IV, 359; 
documents contained and cited in Moore, Dig., IV, 362-368 relative to extradition 
of fugitives from Mexico. 

& See Benson v. McMahon, 127 U. 8.457; Jn re Adutt, 55 Fed. Rep. 376; In re 
Orpen, 86 Fed. Rep 760; Jn re Shi enka, 164 Fed. Rep. 783; Ex parte Charlton, 

185 Fed. Rep. 880. 

See alsc Mr. Bayard, Secy. of State, to Mr. West, Feb. 15, 1886, MS. Notes to 

_areat Britain, XX, 189, Moore, Dig., IV, 371. 
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Hence, it is believed that the provisions of certain treaties indicating 
that judicial proceedings shall be dependent upon the exhibition of a 
mandate or certificate of requisition are rendered unimportant.” 


tire ew a e POs . we ee 
Pr Fat ‘oy ben 


8, PROVISIONAL DETENTION 


Numerous treaties provide for the detention of a fugitive on proper 
application prior to the formal requisition for surrender. Such provision 
is commonly followed by the declaration that the fugitive shall be re- 
leased from custody, unless formal requisition together with the doc- 
umentary proofs be made within a specified period after the date of 
-arrest.’! As the Act of Congress is considered applicable to such cases, 
it is the practice in the-United States to make provisional arrest irrespec- 
tive of the existence of appropriate treaty provisions with demanding 


70 See Mr. Frelinghuysen, Secy. of State, to Mz. Barca, May 23, 1882, MS. Notes 
to Spain, X, 204, Moore, Dig., IV, 370; Mr. Gresham, Secy. of State, to Prince 
Cantacuzene, Russian Minister, Dec. 13, 1898, MS. Notes to Russia, VIII, 32, 
Moore, Dig., IV, 372. l ; 

It is to be observed that Art. VIII of the treaty with Mexico of Feb. 22, 1899, pro- 
vides that after the demanding country has fulfilled specified requirements relative 
to requisition and documentary proofs, ‘‘the proper executive authority of the United 
States of America, or of the United Mexican States, as the case may be, shall then 
cause the apprehension of the fugitive.” (Malloy’s Treaties, I, 1187). 

71 The conventions of the United States providing for the provisional detention of 
fugitives are not uniform. Thus, for example, Art. IV of that with Chile of April 17, 
1900, declares that the proper course in the United States shall be ‘‘to apply to a 
judge or other magistrate authorized to issue warrants of arrest in extradition cases 
and present a complaint on oath, as provided by the statutes of the United States” 
(Malloy’s Treaties; 1, 194). Others, such as Art. IV of the treaty with Cuba of April 6, 
1904, provide that a complaint “shall be made by an agent” of the demanding 
government “before a judge or magistrate ete.” (Malloy’s Treaties, I, 369.) In 
certain other conventions, such as Art. IX of canvention with Guatemala of Feb- 
ruary 27, 1903, it is declared that ‘‘each government shall endeavor to procure the 
provisional arrest of such criminal and to keep him in safe custody” for a specified 
period of time to await the production of documents upon which the claim for extra- 
dition is founded. (Malloy’s Treaties, I, 882.) I+ is not believed that this provision 
is intended to contemplate the arrest of a fugitive in the United States save on a com- 
plaint under oath. Nevertheless, it is significant of what the political department 
believes to be a sufficient compliance with the existing law. When the United States 
agrees to procure the arrest of a fuzitive, it seems to undertake by implication that 
its own officers shall, under certain contingencies, become the agents of the demanding 
government for the purpose of swearing to complaints. 
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countries.’” While, therefore, a demanding state which had caused the 
provisional! detention of a ftgitive would lack the right to complain 
that its treaty was violated, if, upon its own failure to produce the 
requisition and documentary >roofs within the time agreed upon after 
the date of arrest, the fugitive were released, it is not believed that the © 
fugitive himself would, under similar circumstances, be necessarily 
entitled to his discharge from custody, if it appeared that the effort to 
secure his extradition was still being prosecuted in good faith by the 
state from whose territory he had fled.” 


9, INTERPRETATION 


Treaties of extradition are to be interpreted by the same processes 
that are applicable to other international agreements.. There is always 
involved a two-fold inquiry: first, respecting the standard of interpreta- 
tion; secondly, concerning the sources of interpretation.’* Thus, in case 
of a dispute, proof that at the time of negotiation the contracting parties 
did in fact understand that a certain term had a particular signification, 
whatever that may be, shoud be decisive.” The observance by the 
courts of so-called rules of construction is not believed to be im defiance 
of this requirement. It simply indicates that, in the absence of evidence 
to the contrary, a single reascnable inference must be deduced from the 
conduct of the parties as exoressed in their agreement. It does not 
signify that evidence showing a contrary understanding should be re- 
jected or unheeded. When. however, under similar circumstances; 
there is habitual failure to offer such evidence, rules of construction 


_ 12 Bee Mr. Bayard, Secy. of State to Mr. Parkhurst, No. 18, Jan. 28, 1889, For. Rel. 
1889, 50, 53, Moore, Dig., IV, 382; Mr. Moore, Assist. Secy. of State, to the Attcrney- 
General. May 26, 1898, 227 MS. Dom. Let. 651, Moore, Dig., IV, 383- See also 
Moore, Extradition, J, 395-407. 

73 See comment of Prof. Moore, relative to a communication of Mr. Hill, pone 
Secy. of State, to Mr. Aspiroz, Mexican Ambassador, No. 174, May 14, 1901, MS. 
Notes to Mexican Legation, X, 58£, Moore, Dig., IV, 384. 

'-74See “Concerning the Interpratation of Treaties,” this Journnat, III, 46; also 
Wigmore, Evidence, IV, 3470. 

75 This is substantially the position taken by the United States as to the interpreta~ 
tion of its extradition treaty with Ltaly of February 8, 1868. See Moore, Extradition, 
J, § 141. 


A 
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become more certain of application, and their true nature is obscured by 
reason of the frequency with which thev gre observed.” 

When the municipal laws of a contracting state establish the procedure 
to be followed in extradition cases, in order to facilitate the operation of 
its treaties, it must be inferred that the requiréments of those laws are 
had in contemplation at the time of negotiation, and that, in the absence 
' of evidence to the contrary, there has been no attempt to nullify them 
by an undertaking inconsistent therewith. Thus, it is generally believed 
that the extradition treaties of the United States, however differing 
in scope and phraseology, are always concluded with reference to the 
existing Acts of Congress, and are therefore to be construed in harmony 
therewith, and that they, furthermore, necessarily indicate the con- 
struction placed upon the local laws by the Department of State.” a 

The Supreme Court of the United States is emphatic in its opinion 
that there should be imputed to the contracting parties the intention that 
a technical non-compliance with some formality of criminal procedure 
should not be allowed to stand in the way of the discharge of a contrac- 
tual obligation expressed in en extradition treaty.” 


1 It may be observed that under certain circumstances a national court, as dis- 
tinguished from an international tribunal, may feel itself fettered in the task of in- 
terpretation by the position taken by the political department of its own govern- 
ment, even subsequent to the tims of negotiation. See Charlton v. Kelly, 229 U:S. 
447, 476. Compare, Ex parte Charlton, 185 Fed. Rep. 880, 886. 

7 See Johnson v. Browne, 205 U. S. 309. 

18 See Grin v. Shine, 187 U. 8. 181, 184, where hc J., speaking for a unanimous 
court declared: 

“In the construction and carrying out of such treaties the ordinary technicalities of 
criminal proceedings are applicable only to a limited extent. Foreign Powers are not 
expected to be versed in the niceties of our criminal Jaws, and proceedings for a 
surrender are not such as put in issue the life or liberty of the accused. They simply 
demand of him that he shall do what all good citizens are required, and ought to be 
willing to do, viz., submit themselves to the laws of their country. Care should 
doubtless be taken that the treaty be not made a pretext for collecting private debts, 
wreaking individual malice, or forcing the surrender of political offenders; but where 
the proceeding is manifestly taken in good faith, a technical non-compliance with some 
formality of criminal procedure should not be allowed to stand in the way of a faithful 
discharge of our obligations. Presumably at least, no injustice is contemplated, and 
a proceeding which may have the effect of relieving the country from the presence of 
one who is likely to threaten the peace and good order of the community, is rather to 
be welcomed than discouraged.” 

_ See also Benson v.-McMahan, 127 U. S. 457, 466-467; Wright v. Henkel, 190 U, 8. 
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Where a treaty lacks any specific reference to the matter, it is gen- 
erally believed as a reasonazle rule of construction that the agree- 
ment should take effect from the date of signature, and thus operate 
retroactively.” | 


40, 57; Pierce v. Creecy, 210 U.S. 337, 405. Holmes, J., in the opinion of the court in 
Glucksman v. Henkel, 221 U.S. 508 512, declared: 

“It is common in extredition cases to attempt to bring to bear all the factitious 
niceties-of a criminal trial at commen law. But it is a waste of time. For while of 
course a man is not to be sent from zhe ccuntry merely upon demand or surmise, yet 
if there is presented, even in somewhat untechnical form according to our ideas such 
reasonable ground to suppose him guilty as to make it proper that he should be tried, 
good faith to the demanding goverrcment requires his surrender.” 

See also United States x- Greene, 146 Fed. Rep. 766. 

77 See Moore, Extradition, I, § 83 where the leerned writer says: “The principle 
that a treaty is not to be keld to opezate retroactively in respect to vested rights does 
not apply to conventions of extradition. It is a general principle that such conven- 
tions apply to offences committed prior to their conclusion, unless there is an express 
limitation. A fugitive has no vested right of asylum; nor does the provision in the 
Constitution of the United States azainst the enactment of ex post facto laws apply.” 
Citing In re Angelo de Giacomo, 12 Blatchf. 391, also Mr. Evarts, Secy. of State, to 
Mr. Seward, Jan. 30, 1880; MSS. Dom. Let. 

See also Mr. Hay, Secy. of State, to Mr. Aspiroz, Mexican Ambassador, No. 17, 
- July 11, 1899, MS. Notes to Mexiean Legation, $, 469, Moore, Dig., IV, 269, con- 
cerning date of taking efect of the extradition treaty with Mexico, February 22, 
1899. — 

Most-Favorep-Natior Crause. It is generally believed that extradition treaties 
do not fall within the mcst-favored-nation clause. See Cushing, Atty-Gen., 6 Op. 
148, 155; Moore, Dig., V, 311. 

DesERTING SEAMEN. Mumerous sonsular conventions and commercial treaties of 
the United States make provision for the surrender of deserting seamen through the 
intervention of consular officers. As the end sought to be accomplished and the 
procedure prescribed differ sharply from those which characterize extradition, the 
egreements of the United States havs not been embraced in extradition conventions. 
‘The statutory law of the United Szates is, however, contained in the chapter on 
extradition. sg 

Expenses. “Every treaty of extradition to which the United States is a party 
contains a provision that the expenses of extradition shall be borne by the demanding 
government, and it is the practice zor the demanding government to defray the ex- 
penses of the proceedings whether zhe fugitive is eventually surrendered or not.” 
(Frederick Van Dyne in Cyc. Law & Proc., XIX, 79.) For the texts of the provisions 
of the several extradition conventizns of the United States see Malloy’s Treaties. 
See also Moore, Extradition, Chap. XVIII, I, 598-610; Moore, Dig., IV, 408-411, 
and documents there citec. l 
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Conviction par Contumace 


The agreement expressed in numerous ccnventions ® to deliver up per- 
sons convicted of crimes is interpreted both by the political and judicial 
departments of the United States as applicable solely to a fugitive whose 
conviction took place while he was in the custody of the demanding 
government.®! In case the trial and conviction are subsequent to the 
escape of the accused, so that the judicial decree is par contumace, he is 
regarded as one merely charged with the commission of the crime. 
Hence in the judicial proceedings following the requisition for his sur- 
render, such evidence of criminality must be offered as is required in any 
case of one charged with the commission of an extraditable offense. 


10. SCOPE OF TREATIES WITH RESPECT TO AREAS COVERED 


The extradition treaties of the United States commonly declare that a 
person whose surrender may be demanded shall be either charged with 
or convicted of an offense‘committed in the “jurisdiction” of one of the 
contracting parties, and who seeks an asylum or who may be found 
within the “territories” :of the other. | 

The term jurisdiction appears to have been employed to designate 
any place lawfully subject to the control for purposes of jurisdiction of 
the demanding state at the time when the act was committed, such as a 
` public vessel,’ or a merchant vessel on the high seas,’ as well as the na- 

8 See, for example Art. I of convention with Italy, March 23, 1868, Malloy’s 
Treaties, I, 967; also Art. I of treaty with San Marino, Jan. 10, 1906, id., II, 1598. 


si See Mr. Blaine, Secy. of State, to the Minister of the Netherlands, May 6, 1889, 
relative to the case of C. E. Plugge, Moore, Extradition, I, 183; telegram of the Acting 


Secretary of State, to Mr. Leishman, Ambassador to Turkey, Oct. 10, 1907, For. Rel. . 


1907, II, 1070. See also Ex parte Fudera, 162 Fed. Rep. 591, in which the learned 


judge cites Moore, Extradition, § 102; “Repori of a Recent Extradition Case, re 


Macaluso,” Ils. L. R., VII, 237; Ex parte La Mantia, 206 Fed. Rap. 330. 

82 That this requirement has not always been appreciated by demanding govern- 
ments ig-apparent from Hx parte Fudera, 162 Fed. Rep. 591, and Ex parte La 
Mantia, 206 Fed. Rep. 330. . 

83 See, for example, Art. I, treaty with Brazil, May 14, 1897, Malloy’s Treaties, I, 147. 

84 See President Adams, to Mr. Pickering, Sezy. of State, May 21, 1799, relative 
to the case of one Nash, alias Robbins, 8 John Adams’s Works, 651. Moore, Dig., IV, 
281-282: Moore, Extradition, §§ 105 and 106, concerning the cases respectively of 
Kent and of Markham. 

85 See Cushing, Atty-Gen., 8 Op. 73, 84. See also Mr. Buchanan, Minister to 
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tional domain. On the other hand, an offense perpetrated by a citizen 
oi a demanding state in foreign territory not subject to its control, is 
not believed to have been committed within the jurisdiction of that 
state, even though it asserts the right to punish tke offender for his 
misconduct as an act in defiance of its own commands.” 

The term “territories” as descriptive of the place where a fugitive 
seeks asylum or is found, is regarded as referring to a place subject to the 
control of the state upon which requisition is made, such as its own 
domain, or foreign territory under its military occupation, or a 
foreign merchant vessel within its harbors,® or its own public vessels. 
Difficulties that may arise respecting the surrender of the fugitive when 


England, to Mr. Marcy, Secy. of State, Aug. 8, 1855, 67 MS. Despatches from Great ° 
Britain, Moore, Dig., IV, 282. l ' 

In a case of concurrent jurisdiction, such as, for example, where an offense was 
committed on-a merchant vessel of the demanding state on the high seas, resulting 
in the death of the victim after the vessel reached a port of the state on which req- 
uisition was made, the latter would doubtless he justified in asserting itself the right 
to prosecute the offender, and in declining to surrender him, if its authorities saw fit 
to take such a course. See Mr. Fish, Secy. of State, to Mr. Watson, Aug. 15, 1874, 
MS. Notes to Great Britain, XVI, 418, Moore, Dig., IV, 281. See also Sternaman 
v. Peck, 83 Fed. Rep. 690. Compare situation in case of Peter Lynch, Moore, Extra- ` 
dition, 1, § 107. 

% See the decision of Lowell, J. in re Taylor, 118 Fed. ‘Rep: 196, and the comment 
thereon in Moore, Dig., IV, 280. 

& See Williams, Atty-Gen., 14 Op. 281, re Case of Carl Vogt; Compare Jn re Stupo, 
11 Blatech. 124. 

“Tt has been announced by the Department cf State that an offence committed 
in a country where extraterritorial jurisdiction is exercised by foreign Powers is not 
committed within the jurisdiction of such Powers in the sense of the extraditicn 
treaties, so as to give the government of the country of which the offender is a citizen 
or subject the right to demand his surrender from the territory of the United States,” 
(Moore, Extrad. I, § 108) quoting Mr. Cadwalader, Acting Sezy. of State, to Mr. 
Bingham, American Minister to Japan, Aug. 18, 1875, For. Rel. 1875, II, 821. 

83 See report of Jan. 9, 1900, Magoon’s Reports, 523, Moore, Dig., IV, 285; letter of 
the Secy. of War, Aug. 17, 1900, quoted in Mr. Hill, Acting Secy. of State, to Mr. 
Aspiroz, Mexican Ambassador, No. 101, Sept. 4, 1900, MS. Notes to Mexican Lega- 
tion, X, 587, Moore, Dig., IV, 285. 

It is not believed that the term “territories” has reference to a foreign country 
where rights of extraterritorial jurisdiction are exercised by the state on which req- 
uisition ig made. See Mr. Hunter, Second Assist. Secy. of State, to Mr. G. F. Sew- 
ard, Consul-General, Aug. 31, 1874, For. Rel. 1874, 338; Mr. Cadwalader, Assist. 
Secy. of State, to same, Oct. 23, 1874, id., 347; Moore, Extradition, I, § 109. 

8 See In re Newman, 79 Fed. Rep. 629, l 
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he is found on a public vessel? or concerning his.arrest when he is on 
board a foreign merchant vessel in a port of the state upon which req- 
uisition is made,®! are unrelated to the question as to whether the case 
falls within the scope of the treaty. If it does, any problem relating to 
“surrender is. always capable of adjustment. 


11. FUGITIVES FROM JUSTICE 


The treaties of the United States are deemed to apply “not only to 
persons seeking an asylum here professedly, but to such as may be 
found in the country.” °? The reasons that may induce offenders to 
enter are unimportant.’ There is, however, a disposition on the part of 
the United States to make the requirement that the person found within 
‘its territories shall have entered therein after baving been himself within 
the “jurisdiction” of the state demanding his surrender. Consequently, 


% See Mr. Blaine, Secy. of State, to Mr. Denby, Minister to China, No. 680, Dec. 7, 
1891, For. Rel. 1892, 74, Moore, Dig., IV, 233. 

91See Mr, Lincoln, Minister io England, ta Mr. Blaine, Secy. of State, No. 480, 
June 24, 1891, MS. Despatches irom England, Moore, Dig., IV, 284. 

DoMESTIC LegisiaTion FOR EXTRADITION TO FOREIGN TERRITORY UNDER MILI- 
TARY Occupation. The enactment by a state of a law such as the amendment by 
Congress of June 6, 1900 of § 5270 R. S., provicing for the arresi withir its territory of 
persons found therein after having violated certain criminal laws within foreign terri- 
tory occupied by or under the control of the state, and establishing appropriate pro- 
cedure for the surrender of such persons to the military governor of such territory, is 
merely an assertion of a right of jurisdiction by the sovereign in actual control of the 
place of refuge, and that also where the crime was committed. It is not based upon 
treaty. Nor is it responsive to any international obligation. In so far as the law of na- 
tions is concerned such legislation is essentially domestic in character. See Neely v. 
Henkel, 180 U. S. 109, in which the Act of June 6, 1900, was applied to Cuba, while 
occupied by the United States. See also Mr. Hay to Mr. von Mumm, Oct. 25, 1899, 
For. Rel. 1899, 318-319, Moore, Dig., IV, 265-266. - 

The Panama Canal Act of August, 1912, extends the operation of the extradition 
- treaties of the United States to the territory embraced within the Isthmian Canal 
Zone. (Session Laws, 62 Cong., 2 Sess., 1912, p. 569.) 

°2 The language in the text is that enplore in the caption cf the opinion by Cush- 
ing, Atty-Gen., 8 Op. 306, cited in Moore, Dig., IV, 286. 

93 See J. B. Moore, as to the case of Selvadorean refugees, Am. L. Rev. XXIX, 
1, 5, where the learned writer declares that ‘There is no requirement in the treaties 
that the individual whose surrender is demanded shall have ‘fled’ from justice, and 
nothing is more common than to deliver up under their stipulations persons who are 
not fugitives in fact.” See also In re Ezeta, 62 Fed. Rep. 972, 978. 
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a person who while in the United States and without leaving its domain, 
participated in a conspiracy to commit murder in a foreign state, within 
whese territory the conspiracy was carried into effect, would not be 
regarded as liable to extradition upon the demand of that state.% 
CHARLES CHENEY HYDE. 


a4 See Mr. Hay, Secy. of State, to Baron Fava, Italian Ambassador, No. 654, 
March 8, 1901, MS. Notes to Italian Legation, IX, 508, Moore, Dig., IV, 286. 


t. 


THE PAN AMERICAN ORIGIN OF THE MONROE DOCTRINE 


So much has been written regarding the origin of the Monroe Doctrine 
and on the supposed effects of the various causes contributing to its 
origin, toward its application at various times to different situations, 
that the only excuse that can be offered for discussing this phase of it 
must be to cover it from some fresh point of view. 

The distinguished Peruvian diplomatist and author, Dr. Anibal Mair- 
tua, on page 20 of his book La Idea Panamericana y la cuestión de Arbi- 
traje, published in Lima in 1901, refers to President Monroe’s message 
of December 2, 1828, announcing the Monroe Doctrine, as a “ Pan- 
American Declaration.” The great Argentine international jurist, 
Carlos Calvo, called it “declaratory of complete American independ- 
ence,” and the Peruvian author, Carlos Arenas y Loayza, states in his 
excellent monograph on the Monroe Doctrine, published in Lima in 1905, 
that “the Monroe Doctrine is linked with our past and with our present, 
and gives us the key of the future of these Republics, considered in 
relation to the events of our times and the indications of the future; 
which republics, extending over the same continent, form one sole body, 
are called on to have one and the same spirit and to work in accord, in 
edifying friendship for justice and peace on earth.” 

Whence comes this Pan American nature of the Monroe Doctrine? 
It comes from its Pan American origin. 

In the instructions of Secretary Monroe to Alexander Scott, agent of 
the United States of America to Venezuela, dated May 14, 1812, we find 
the following statement: 


The United States are disposed to render to the Government of 
Venezuela, in its relations with foreign Powers, all the good offices that 
they may be able. Instructions have been already given-to their Min- 
isters at Paris, St. Petersburg, and London, to make known to those 
Courts that the United States take an interest in the independence of 
the Spanish Provinces. 
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The next link m the chain occurs in July, 1821, twa years and six 
months before the famous Doctrine was actually issued, in a despatch 
from Mr. Thomas L. L. Brent,.American chargé d’affaires at Madrid, 
to the Seeretary of State, dated July 10, 1821: . 


As far as I have been able to form an opinion, it is, that the foreign 
Powers, during the agitation of the American question, have endeavored 
to prevent any arrangement between the parties. . 


On the 9th of July, Mr. Brent had an interview with Mr. Ravenga, 
- one of the commissioners of Bolivar, at Mr. Ravenga’s request. 


He calculated, he said, upon the friendship of the United States to 
. promote the independence of the Republic of Colombia; he hed a full 
conviction that he could rely upon it. Mr. Monroe, when Secretary of 
Siate, had informed him that all the-Ministers of the United States in 
Europe had instructions to advance the acknowledgment of their in- 
dependence by foreign Powers. 

I sympathized with him in the unpleasant situation in which he was 
placed, and feared that the sentiment in Spain was not as favorable as 
could be desired. He was perfectly justified, I said, in relying upon the 
good dispositions of the United States. It was their interest and their 
sincere wish that the acknowledgment of the independence of South 
America should be accelerated. The United States had not only been 
more forward than any other Power in publishing to the world their 
wishes with respect to her, but bad accompanied them with actions, 
which certainly afforded the best proof of their sincerity; and among 
them, I adverted to the message of the President to the Congress of the 
United States at the commencement of its last session, in which, alluding 
to the proposed negotiation between the late colonies and Spain, the 
basis of which, if entered upon, would be the acknowledgment of their 
independence, he says—‘‘ To promote that result by friendly counsels, 
including Spain herself, has been the uniform policy of the Government 
of the United States,” 

The friendship of the United States, he said, was very grateful to the 
Republic of Colombia, and he hoped and expected that, at the com- 
mencement of the next meeting of Congress, the acknowledgment of its 
independence would be decided upon; the moment had arrived when all 
the Powers of the world would see the propriety of it. He calculated 
that the United States would be the first to take this step; hoped to see a 
confederacy of republics through North and South America, united by - 
the strongest ties of friendship and interest; and he trusted that I would 
use my exertions to promote the object he so much desired. 

I heartily concurred with him in the hope that all governments would 
` resolve to adopt a measure.so conformable io justice; joined with him’ 


THE PAN AMERICAN ORIGIN.OF THE MONROE DOCTRINE 517 


in the agreeable anticipaticns of the progress of free principles of govern- 
ment, of the intimate unicn and brilliant prospects of the states of our 
new world. I presumed, I said, it was not necessary to bring to his mind 
the high interest felt by the United States in their welfare—an interest 
in which I deeply participated, and desired, as much as he possibly 
could, the happiness of our Spanish American brethren. What would be 
the determination of the United States at the period of the commence- 
ment of Congress, it was impossible for me to foresee; whether they would 
consider it a seasonable moment for doing that which was so much 
desired, was a point I could not resolve. 


Six months later a request came from the first Latin American minister 
ever received by the United States of America, Manuel Torres, of 
Colombia (see the article on the “Pan Americanism of Henry Clay” in 
the Bulletin of the Pan American Union, May, 1918), for the United 
States to announce the Monroe Doctrine: 


The glory and the satisfaction of being the first to recognize the in-: 
dependence of a new republic in the south of this continent belongs, in 
all respect and considerations, to the Government of the United States. 
The present political state of New Spain requires the most earnest 
attention of the Government of the United States. There has occurred 
a project, long since formed, to establish a monarchy in Mexico, on pur- 
pose to favor the views of the Holy Alliance in the New World; this is a 
new reason which ought to determine the President of the United States 
no longer to delay a measure which will naturally establish an American 
Alliance, capable of counteracting the projects of the European Powers, 
and of protecting our republican institutions. My government has 
entire confidence in the prudence of the President, in his disposition to 
favor the cause of the liberty and of the independence of South America, 
and his great experience in the management of public business.—(17th 
‘Congress, Ist Session, No: 327—Manuel Torres to the: Secretary of 
State, Philadelphia, Nov. 30th, 1821.) 


Jt will be noted that this wes written over two years before the Monroe 
Doctrine was actually declared on December 2, 1823. 

‘The following extract from an instruction from Secretary of State 
John Quincy Adams to the first United States minister to Colombia, 
Richard C. Anderson, dated May 27, 1823, six months before the declara- 
tion of the Monroe Doctrine, continues the trend of events: 


The Colombian Government, at various times, have manifested a 
desire that the United States should take some further and active part 
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in obtaining the recognition of their independence by the European 
Governments, and particularly by Great Britain. This has been done 
even before it was solicited. All the Ministers of the United States in 
Europe have for many years been inscructed to promote the cause, by 
any mean consistent with propriety. and adapted to their end, at ‘the 
respective places of their residence. The formal proposal of a concerted 
recognition was made to Great Britain before the Congress of Aix-la- 
Chapelle. At the request >f Mr. Torres, on his dying bed [he died 
July 15, 1822, at Philadelph-a], and signified to us after his decease, Mr. 
Rush was instructed to give avery ald in his power, without offense to the 
British Government, to obtain the admission of Mr. Ravenga. [see Mr. 
Brent’s despatch regarding Mr. Ravenga, printed above]; of which 
instruction, we have recent assurances from Mr. Rush that he is con- 
stantly mindful. Our own recognition, undoubtedly, opened all the 
ports of Europe to the Colombian flag, and your mission to Colombia, 
-as well as those to Buenos Aires and Chile, cannot fail to stimulate the 
cabinets of maritime Europe. if not by the liberal motives that influenced 
us, at least, by selfish impulses, to a direct, simple and uncanditional 
_recognition. We shall pursue this polisy steadily through all the changes 
to be foreseen, of European effairs. There is every reason to beleve that 
the preponderating tendency of the war in Spain, will be to _prcmote the 
universal recognition of the South American Governments, and‘at all 
events, our course will be tc promote it by whatever influence we may 
. possess. l 


In this connection the following extract from a letter from Lafayette 
to Henry Clay, dated December 29, 1826, is interesting: 


How do you find Mr. Carning’s assertion in the British Parliament, 
that he, Mr. Canning, has. called to existence the new Republics of the . 
American Hemisphere? when it is known by what example, what declara- 
tion, and what feelings of jealousy the British Government has been 
dragged into a slow, gradual, and conditional recognition of that in- 
dependence. (Vol. IV, page 154, Works of Clay, 1856 edition.) 


From the foregoing it will oe deduced that— 

(1) The South Americans asked for the Monroe Doctrine; 

(2) Their doing so gave it, from its inception, a Pan American nature; 

(3) Their asking for it furnishes an additional argument for its purely 
American, as contrasted with its supposedly Americo-British, origin. 

(4) Such early action on the part of Latin America should not be lost 
sight of in present day applications of the Monroe Doctrine. 

The following quotation from a pamphlet published in 1902 by the 
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late William L. Scruggs, formerly United States minister to Colombia 
and Venezuela, supports the foregoing sentiments of Lafayette: 


It has been said, and repeated often enough to gain some degree of 
credence, that the first suggestion of the Monroe Doctriné had an 
European origin. The claim is that the British Premier, Mr. Canning, 
suggested it.to Mr. Rush, during their personal conference in September, 
1823, relative to the designs of the so-called “Holy Alliance” upon the 
newly enfranchised Spanish-American republics. 

. The absurdity of this claim is too manifest for serious consideration. 
In the first place, the Canning-Rusk conference did not take place until 
two months after the date of Mr. Adams’ note to Mr. Rush. nor until a 
month and a half after Mr. Adams’ oral declarations to the Russian 
Minister. Hence the impossibility that the suggestion could have come 
from Mr. Canning and az the time and place indicated; and it has never 
been intimated, much less asserted, that it came from him at any time 
prior to that. In the second place, we have Mr. Canning’s own words in 
refutation of the claim, which, in the absence of rebutting evidence, ought 
to be conclusive. In a letter addressed to the British Minister at Madrid, 
dated December 21, 1823 ‘see Stapleton’s Canning and his Times, p. 395; 
Wharton’s Digest, Sec: 57) he uses this language: 

“Monarchy in Mexico and Brazil would cure the evils of universal 
democracy, and prevent the drawmg of a demarcation which I most 
dread, America versus Europe.” 

And further on, in the same letter, speaking of his conference with 
Mr: Rush, he says: ‘‘ While I was yet hesitating, in September last, what 
shape to give the proposed declaration, and protest” (against the designs 
of the Holy Alliance) “I sounded Mr. Rush, the American Minister here, 
as to his powers and disposition to join in any step which we might take 
to prevent a hostile enterprise by European powers against Spanish 
- America. He had no powers: but ke would have taken upon himself to 
_join us if we would have begun by recognizing the independence of the 
Spanish-American States. This we could not do, and so we went on 
without. But I have no doukt that his report to his Government of this 
sounding, which he probably represanted as an overture, had something 
to do in hastening the explicit declaration of the President.” ` 

This letter, 1t will be observed, was written nineteen days after the 
date of Mr. Monroe’s message to Congress. 

The point is that Mr. Canning deliberately placed himself on record 
as opposed to the Doctrine enunciated in both the message and the note, 
and hence could not have inspired aither. 


CHARLES Lyon CHANDLER. 
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PART IT * 


UNNEUTRAL SERVICE 


Chapter 3, devoted to unneutral service, has only three articles; but 
they are important and were debated perhaps with more spirit than any 
other articles of the Declaration, The general subject is one which has 
been treated by Lord Stowell in a series of masterly judgments, and it is 
belisved that an examination of two cr three of them would form the 
‘bes; introduction to this chapter. ) 

In the case of the Carolina (4 C. Robinson, 256), decided in 1802, a 
Swedish vessel captured at the taking of Alexandria and lost, while in the 
possession of the captors, by accident and stress of weather, before the 
valtlity of the capture was passed upon by the court, had served as a 
trarsport in the French expedition to Alexandria and, upon suit brought 
by its owners, Lord Stowell said: 


I: an act of force, exercised by one belligerent on a neutral ship or 
person, is to be deemed a sufficient justification for any act done by 
him, contrary to the known duties of the neutral character, there would 
be an end of any prohibition under the law of nations to-carry contra- 
band, or to engage in any other hostile act. If any loss is sustained in 
such service, the neutral yielding to sach demands, must seek redress 
aga_nst the Government that has imposed the restraint upon him. He 
has no right to expect that the British Government shculd pay for the 
injustice of its public enemy. If this vessel had been taken in delicto, 
I skould have felt no hesitation in saying, that she must have been sub- 
ject to condemnation. Whether the troops were received on board 
voluntarily, or involuntarily, could make no difference." 


In the case of the Panah (6 C. Robinson, 420), decided in 1807, 
an American ship was engaged as a transport in the military service of 
the enemy. In addition to a small cargo, there were ninety passengers, 


* The first part of this article appeared in the April 1914 JOURNAL, pp. 274-329. 
8° 4 C. Robinson, 260. 
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of whom one was an Ams=rican, five French merchants, and the rest 
French military officers and mariners. To the objection that the French 
passengers were not transported for a specitic. active service’ of: the 
enemy, his lordship said: | 


The substance of the thing is this, whether they are vessels hired by 
the agents of the Government, for the purpose of conveying soldiers or 
stores in the service of the state? Thans is the substance; and it signified 
nothing whether the men so conveyed are to be put into action on an 
-immediate expedition or not: The mere shifting of draughts in detach- 
ments, and the conveyanoe of stores irom one place to another, is an 
ordinary employment of transport vessels, and it is a distinction totally 
unimportant, whether this or that case may be connected with the im- 
. mediate active service of the enemy. In removing forces from distant 
settlements, there may be no intention of immediate action: but still 
the general importance of kaving troops conveyed to places, where it is 
. convenient that they should be collected, either for present, or future 
use, is what constitutes the object and employment of transport vessels.® 


And in a later passage of the same judgment, his lordship says: 


Under these circumstances, I am of opinion that this vessel is to be 
considered as a French transport. It would be a very different case if a 
vessel appeared to be carrying only a few individual invalided soldiers, 
or discharged sailors, taken on board by chance, and at their own charge. 
Locking at the description given of the men on board, I am satisfied that 
`- they are still as effective members of she French marine as any can be. 
Shall it be said then that this is an innoxious trade, or that it is an inno- 
cent occupation of the vesse_? What are arms and ammunition in com- 
‘parison with men, who mey be going to be conveyed, perhaps, to renew 
` their activity on our own shores? They are persons in a military ca- 
pacity, who could not have made their escape in a vessel of their own 
country.. Can it be allowed that neutral vessels shall be at liberty to 
step in and make themselves a vehicle for the liberation of such persons, 
whom the chance of war has made, in some measure, prisoners in a 
distant port of their own colonies in the West Indies? It is asked, will 
you lay down a principle that may be carried to the length of preventing 
a military officer, in the service of the enemy, from finding his way home ° 
in a neutral vessel from Anzrica to Europe? If he was going merely as 
an ordinary passenger, as other passengers do, and at his own expense, 
the question would present itself in a very different form. Neither this 
Court, nor any other British Tribunal has ever laid down the principle 
to that extent. This is a case differently composed. It is the case of a 
vessel letting herself out in a distinct manner, under a contract with the 


ne 6 C. Robinson, 426. 
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enemy’s government, to convey a number of persons, described as being 
in the service of the enemy, with their military character travelling with `- 
tnem, and to restore them to their own country in that character. I do 
with perfect satisfaction of mind, pronounce this to be a case of a ship 
‘engaged in a course of trade, which cannot be considered to be permitted 
to neutral vessels, and without hesitation pronounce this vessel subject 
to condemnation. 


In the case of the Orozembo (6 C. Robinson, 480), decided in the same 
year, it appears that an American vessel, chartered by a merchant at 
Lisbon, was, to quote the language of the report, “fitted up. for the 
reception of three military officers of distinction, and two persons in civil 
departments in the government of Batavia, who had come from Holland 
to take their passage to Batavia, under the appointment of the Govern- 
ment of Holland. There were also on board a lady, and some persons in 
the capacity of servants, making on the whole seventeen passengers.” 
On the question of numbers and of the knowledge of the character of 
the persons so transported on the part of the master or owner, Sir 


William Scott said: | 

What is the number of military persons that shall constitute such a 
case, it may be difficult to define. In the former case there were many, 
-in the present there are much fewer in number; but I accede to what has 
been observed in argument, that number alone is an insignificant cir- 
cumstance in the considerations, on which the principle of law on this 
subject is built; since fewer persons of high quality and cheracter may 
. be of more importance, than a much greater number of persons of lower 
condition. To send out one veteran general of France to take the com- 
mand of the forces at Batavia, might be a much more noxious act than 
` the conveyance of a whole regiment. The consequences of such assist- 
ance are greater; and therefore it is what the belligerent has a stronger 
right to prevent and punish. In this instance the military persons 
are three, and there are, besides, two other persons, who are going to 
be employed in civil capacities in the government of Batavia. Whether _ 
the principle would apply to them alone, I do not feel it necessary to 
determine. I am not aware of any case in which that question has 
been agitated; but it appears to me, on principle, to be but reasonable 
that, whenever it is of sufficient importance to the enemy, that such 
persons should be sent out on the public service, at tae public expense, 
it should afford equal ground of forfeiture against the vessel, that may . 
be let out for a purpose so intimately connected with the hostile opera- 
tions. * * * 


316 C. Robinson, 428-9. 
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It has been argued throughout, as if the ignorance. of the master alone 
would be sufficient to exempt the property of the owner from confisca- 
tion. But may there not be-other persons, besides the master, whose 
knowledge and privity would carry with it the same consequences? Sup- 
pose the owner himself had knowledge of the engagement, would not 
that produce the mens rea, if such a thing is necessary? or if those who 
had been employed to act for the owner, had thought fit to engage the 


ship in a service of this nature, keeping the master in profound igno- `. 


rance, would it not be just as effectual , 1 the mens rea is necessary, that 
it should reside in those persons, as in the owner? The observations 
which I shall have occasion to make on the remaining parts of this case 
will, perhaps, appear to justify such a supposition, either that the owner 

self, or those who acted for him in LIsisbon or in Holland, were con- 
nusant of the nature of the whole trarsaction. But I will first state 
distinctly, that the principle on which I determine this case is, that the 
carrying military persons to the colony of an enemy, who are there to 
take on them the exercise of their military functions, will lead to con- 
. demnation, and that the Court is not to scan with minute arithmetic 
the number of persons that are so carried. If it has appeared to be of 
sufficient importance to the Government of the enemy to send them, it. 
must be encugh to put the adverse Government on the exercise of their 
right of prevention; and the ignorance of the master can afford no ground 
cf exculpation in favour of the owner, who must seek his remedy in 
cases of decaption, as well as of force, against those who have imposed 
upon him.s2 


In-the case of the Atalania (6 C. Robinson, 440), decided in 1808, the 
game eminent judge held, upon an elaborate review of authorities, that 
the carriage of despatches of the enemy affecting the war was unneutral 
conduct and as such punishapie; In the course of his judgment bis 
lordship said: 


- The question then is, what are the legal consequences attaching on 
such a crim:nal act? for that it is crimmal and most noxious is scarcely 
denied. What might be the consequences of a simple transmission of 
dispatches, I am not called upon by the necessities of the present case 
to decide, because I have already pronounced this to be a fraudulent 
case. - That the simple carrying of dispatches, between the colonies and 
the mother country of the enemy, is a service highly injurious to the 
other: belligerent, is most obvious. In the present state of the world, 

in the hosti-ities of European powers, it is an object of great importance 
to preserve the connection between the mother country and her colonies; 

and to interrupt that connection, on the part of the other belligerent, is 


_"6C. Robinson, 433-6. 
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one of the most energetic operations of war. The importance of keeping 
up that connection, for the concentration of troops, and for various 
military purposes, is-manifest; and I may add, for the supply of civil 
assistance also, and support, because te infliction of civil distress, for 
the purpose of compelling a surrender, forms no inconsiderable part of 
the operations of war. It is not to be argued, therefore, that the im- 
portance of these dispatches might relate only to the civil wants of the 
colony, and that it is necessary to snow a military tendency; because 
the object of compelling a surrender being a measure of war, whatever 
is conducive to that event must also be sonsidered, in the contemplation 
- of law, as an object of hostility, although not produced by operations 
‘strictly military. How is this intercourse with the mother country kept 
up, in time of peace? by ships of war, or by packets in the service of 
the state. Ifa war intervenes, and the other belligerent prevails to in- 
terrupt that communication, any persan stepping in to lend himself to 
effect the same purpose, under the privilege of an ostensible neutral 
character, does, in fact, place himself in the service of the enemy-state, 
and is justly to be considered in that character. Nor let it be supposed, 
that it-is an act of light and casual importance. The consequence of 
such a service is indefinite, infinitely keyond the effect of any contra- 
band that can be conveyed. The-carrying of two cr three cargoes of ` 
stores is necessarily an assistance of a limited nature; but in the trans- 
mission of dispatches may be conveyed the entire plan of a campaign, 
that may. defeat all the projects of the other belligerent in that quarter 
of the world. It is true, as it has been said, that one ball might take off 
a Charles the XIIth, and might produce the most disastrous effects in a 
campaign; but that is a consequence so remote and accidental, that 
in the contemplation of human events, it Js a sort of evanescent quantity 
ot which no account is taken; and the practice has been accordingly, that 
it is in considerable quantities only tkat the offense of contraband is 
contemplated. The case of dispatches is very different; 1t is impossible 
to limit a letter to so small a size, as nct to be capable of producing the 
most important consequences in the operations of the enemy: It is a 
service therefore which, in whatever d2gree it exists, can only be con- 
sidered in one character, as an act of the most noxicus and hostile na- 
ture. 


We are now prepared to consider briefiy the provisions of the apter. 
` The first article (Article 45) reads as follows: 


A neutral vessel will be condemned and will, in a general way, receive 
the same treatment as a neutral vessel liable to condemnation for car- 
riage of contraband: 

(1). If she is on a voyage specially undertaken with a view to the 

transport of individual passengers who are embodied in the armed 


636 C. Robinson, 454-5. 
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forces of the enemy, or with a view to the transmission of intelligence in 
the interest of the enemy. 

(2) If, to the knowledge of either the owner, the charterer, or the 
master, she i is transporting a military detachment of the enemy, or one 
or more persons who, in the course of the voyage, directly assist the 
operations of the enemy. 

In the cases specified under the above heads, goods belonging to the_ 
owner of the vessel are likewise liable to condemnation. 

The provisions of the present articl do not apply if the vessel is en- 
countered at sea unaware cf the outbreak of hostilities, or if the master, 
after becoming aware of the outbreak of hostilities, has had no oppor- 
tunity of disembarking the passengers. The vessel is deemed to be 
aware of the existence of a state of war if she left an enemy port subse- 
quently to the outbreak of hostilities or a neutral port subsequently to - 
the notification of the outbreak of hostilities to the power to which such 
port belongs, provided that such notification was made in sufficient time. 


Condemnation follows, because the vessel, although in the employ 
and control of the neutral, nevertheless knowingly and in violation of 
neutral duty, directly aids and abets the enemy. As condemnation is 
permissible in such case, it is easily comprehended that condemnation 
follows where the neutral vessel under the exclusive control of the enemy 
takes a direct part in the hostilities. The vessel has ceased to be neutral 
in any fair sense of the word, and is properly assimilated to enemy 
property and shares its fate. | 


ARTICLE 46 


„A neutral vessel will be condemned ard, in a general way, receive the 
same treatment as would be applicable to her if she were an enemy mer- 
chant vessel: , 

(1) If she takes a direct part in the hostilities. 

(2) If she is under the orders or control of an agent placed on board by 
the enemy government, 

(3) If she is in the exclusive employment of the enemy government. 

(4) If she is exclusively engaged at the time either in the transport 
of enemy troops or in the transmission of intelligence in the interest of 
the enemy. 

In the cases covered by the present article, goods belonging to the 
owner of the vessel are likewise liable to condemnation. 


But it may happen that a neutral unwittingly does a service to the © 
enemy: for example, the vessel has on board an individual embodied in 
the armed forces of the enemy. In such a case the individual in question ~ 


L 
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may be removed from the vessel and made a prisoner of war, even al- 
though there be no grourd for the capture of the vessel. This case 
suggests that of the Trent. although it is not identical, because Mason 
and Slidell formed no part of the military forces of the enemy. In 
speaking of the relation batween the provisions of the article and the 
action of the American Government in removing Mason and Slidell 
from the Trent, a British and therefore a neutral vessel,- during the 
Civil War, Mr. Root, in an address on the Declaraticn of London, felt 
justified in saying that 
- It is also interesting that the queszion so much discussed at the time 
of the Trent affair between England and the Unitea States has been 
disposed of by the provision of Article 47 that “any individual embodied 
in the armed forces of the enemy who is found on board a neutral mer- 
chant vessel, may be mace a prisoner of war, even though there may 
be no ground for the capture of the vessel.” 

This by implication excludes zivil agənts such as Mason and Slidell 
from capture but approves the metkod followed by Captain Wilkes in 


taking persons assumed to be liable to cepture from the vessel and re- 
leasing the vessel. 


It should be said, before leaving zhe article, that the United States 
was strongly opposed to this provision, holding that, if the capture of 
the individual did not justify the seizure and condemnation of the vessel, 
he should not be removed from it. The whole proceeding calls up un- 
pleasant memories of visit and search; but as the Conference was set 
upon the article and urged the American delegation to accept it, the 
United States yielded in the interest of unanimity. 


DESTRUCTION OF NEUTRAL PRIZES 


Chapter 4 of the Decleration deals with the destruction of neutral 
prizes, a subject discussed at grat length, with much feeling and with 
some bitterness of expression at the Second Hague’ Peace Conference, 
which, however, was unable to each an agreement upon the propriety 
or illegality of the destruction of neutral property captured upon the 
high seas, or within the <erritovial waters of the enemy. The enemy 
prize may be sunk or destroyed but as title passes to neutral property 


61 Proceedings of American Society of International Law, 1912, p. 9: 
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only by the decision of a prize court, it ssems unjustifiable and question- 
able in practice to destroy the property of the neutral merely because 
its possession encumbers the belligerent. If preservation of the property 
hampers naval operations or is otherwise burdensome, the simplest 
solution is found in its release. At least such was the opmion and advice 
of the British and American delegations at the Second Hague Conference, 
but some of the Continental Powers stood upon the extreme belligerent 
right of destruction or sought to create and justify it, if it could not be 
said generally to exist. The question is far from academic, because the 
. right to destroy neutral prizes is claimed by some of the greatest and 
most enlightened Powers, and the right itself was exercised, to the 
annoyance of neutrals, by Russia in its recent war with Japan. Thus, 
to cite but a single example, a British ship, the Knight Commander, on 
its voyage from New York to Japan, was stopped by a Russian cruiser 
on July 23, 1904: Her cargo, consisting largely of railway material, was 
regarded as contraband; the ship’s papers and the crew were removed, 
‘and the vessel was sunk by the cruiser. The official justification for 
this action was stated as follows: “The proximity of the enemy’s 
port, the lack of coal on board the vessel to enable her to be taken into a 
Russian port, and the impossibility of supplying her with coal from one 
of the Russian cruisers, owing to the high seas running at the time, 
obliged the commander of the Russian cruiser to sink her.” © 

This action was in accordance with Article 21 of the Russian Regula- 
tions.as to Naval Prize, which authorize a commander to.destroy the 
prize ‘‘in exceptional cases, when the preservation of a captured vessel 
appears impossible on account of her bad condition or entire unworth- 
iness, the danger of her recapture by the enemy, or the great distance or 
blockade of ports, or else on account of danger threatening the ship 
which has made the capture, or the success of her operations.” ® 

` Geography is pressed into service by some nations to justify the de- 
struction of neutral prizes, as it is difficult and said to be impossible in 
certain cases to take the vessel into a port of the home country, to have 
the validity of the capture passed upon by a prize court. Thus, the 


_% The account of this case and the law on the question are taken from Professor 
Holland, Letters on War and Neutrality, 2d ed., 1914, pp. 161-170. 
& Holland, Letters on War and Neutrality, 2nd ed., p. 161. 
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distinguished Russian publicist, the late Frederic de Martens, says in his 
treatise on international] law that 


Given the great distance between Russian ports on the principal seas 
and on the ocean, the vessels that Russia may have occasion to send on © 
cruises will often be obliged to sink their prizes. This measure of a - 
general nature will undoubtedly bring upon our country the displeasure 
of the world at large. 

In effect, what the maritime law of all States corsiders a measure 
to be resorted to only in the last extremity necessarily becomes with us 
the normal rule. This fact increases the responsibility of Russia with 
respect to neutrals, and it follows that the Russian Government must .- 
select with extreme care the officers entrusted with the command of its 
crulsers.*? 


Whether or not the learned publicist was correct in invite down the 
destruction of neutral prizes as essential tc his country in naval warfare, ° 
he showed himself gifted with the power of prophecy when he declared 
that “this measure of a general nature will undoubtedly bring upon 
our country the displeasure of the world at large.” It must be admitted, 
however, that he has respectable authority for his contention. Thus, in 
the instructions issued by France in 1870 and by the United States in 
- 1898, and ‘in the Naval War Code of the United States, promulgated on 
June 7, 1900, and revoked four years later, destruction of neutral prizes 
- was permitted in extreme cases; but the exercise of the right was sub- 
ordinated to the indemnification of the neutrals. Destruction is, how- 
ever, forbidden by Great Britain and Japan, and the American delega- 
tions to the Second Hague Conference and to the Naval Conference at 
London were instructed to oppose in all cases.and under all circumstances 
the destruction of neutral prizes. The great authority of Lord Stowell, 
whose decisions are looked upon as law by the United States and Great 
Britain, and are treated with great respect by Continental jurists, has 
been invoked -on both sides of the question. His views have been ac- 
curately and briefly summarized by Professor Holland, who says: . 
. The statement of these rules by Lord Stowell, who speaks of them as 
“clear in principle and. established in practice,’ may * * * be 


summarized as follows: An enemy’s ship, after her crew has been placed 
in safety, may be destroyed. Where there is any ground for believing 


® De Martens, Traité de Droit International, Vol. 3, pp. 298-9. 
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that the ship, or any parz cf her cargo, is neutral property, such action 
is justifiable only in cases of “the gravest importance to the captor’s 
own State,” after securing the ship’s papers and subject to the right of 
neutral owners to receive full compensation (Actwon, 2 Dods. 48; Felicity, 
4b. oi substantially followed by Dr. Lushington in Leucade, Spinks, 
221.) 88 


In view of these authorities, it cannot be said'that the destruction of 
neutral prizes was forbidden by international law, although we are 
justified in maintaining taat the practice is so abhorrent in principle and 
so open to abuse that it should be not only condemned but rejected. 
We cannot, however, close our eyes to the fact that self-preservation is a, . 
law unto itself and that nations will invoke self-preservation in the teeth 
of an international agreement, however carefully drawn and solemnly 
promulgated. The Naval Conferenc2 acted wisely, it is believed, when 
it controlled and regulated the exercise of a right which it could not 
abolish. It was universally admitted zhat the non-destruction of neu- 
tral prizes was the rule and that their destruction should.be the excep- 
tion, with the distinct proviso that the necessity of the act should be 
established, its validity assed upon in a judicial proceeding, and that 
the neutral should in any event be fully indemnified. 

The rule is thus stated in Article 48: 


A neutral vessel which has been captured may not be destroyed. by 
the captor; she must be taken into such port as is proper for the deter- 
mination there of all questions concerning the validity of the capture. 


Article 49 states the exception: 


As an exception, a neutrel vessel which has been captured by a belliger- 
ent warship, and which would be liable to condemnation, may be de- 
stroyed if the observance oi Article 48 would involve danger to the safety 
of the warship or to the success of the operations in which she is engaged 
at the time. 


But it will be noted that the vessel destroyed must be liable to con- 
demnation, and in addition to the proof required to establish this con- 
tention the captor must establish as fact that the failure to destroy the 
prize would endanger the safety of the warship or the success of the naval 


8 Holland, Letters on War and Neutrality, 2d ed., pp. 163-4. 
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operations. As said by the lèarned reporter, “It is, of course, the situa- 
tion at the moment when the destruction takes place which must be 
considered in order to decide whether the conditions are or are not 
fulfilled.” i 

That this interpretation of the article is correct is clear from Article 
51, which says that 


A captor who has destroyed a neutral vessel must, prior to any deci- 
sion respecting the validity of the prize, establish that ne only acted in 
the face of an exceptional necessity, of the nature contemplated in Arti- 
cle 49. If he fails to do this, he must compensate the parties interested, 
and no examination sha!l be made of the question whether the capture 
was valid or not. 


It is therefore evident that the burden of proof is shifted from the 
neutral to.the captor, and that the latter must justify his action by 
proving danger to the vessel and to the success of the military operation ` 
in which he was engaged, without considering whether or not the neutral 
was at fault. There is, therefore, no connection between the action of 
the captor and the conduct of the neutral; the captor must depend upon 
the strength of his own, not upon the weakness of the neutral’s, case. 
A failure to establish the facts which constitute the exception to the 
general rule renders ipso facto the captor liable to the neutral, and the 
validity of the capture will be neither considered nor passed upon. by the 
court. If, however, “the act of destruction has been held to have been 
justifiable,” to quote the language of Article 52, that is to say, if the 
facts constituting the exception have been made out, the question of the 
propriety of the capture, based upon the conduct of the neutral, is then 
considered for the first time; and, if the capture of the vessel which has — 
been destroyed, is held to be invalid in a judicial proceeding and accord- 
ing to the principles of law, “the captor must pay compensation to the 
parties interested, in place cf the restitution to which they would have 
been entitled” had the vessel been taken into a port, as is the rule, in- - 
stead of being destroyed, as is the exception. In the same way, neutral 
goods not liable to condemnation, which have been destroyed with the 
vessel, must be paid for by the captor, as by the express provision of 
Article 53, “the owner of such goods is entitled to compensation.” 

But these provisions would be unavailing, if the captor were not re- 
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quired to remove from the neutral vessel and to lay before the court 
“all the ship’s papers and other documents which the parties interested 
consider relevant, for the purpose of deciding on the validity of the 
capture” (Article 50), and humanity would be shocked unless, “before 
the vessel is destroyed all persons on board must be placed in safety,” 
.as is réquired by the same article. It is thus seen that the right to destroy 
a neutral prize, instead of bringing it into court, is conditioned upon the 
presence of exceptional conditions, which must be found to exist at the 
time of the destruction, and that all necessary and reasonable safeguards 
are devised for the neutral’s protection. | 

But this is not all, for it may be that but a fraction of the cargo is 
subject to seizure and confiscation, in which event the innocent would’ 
suffer with the guilty, if the vessel were seized and the voyage broken. 
It is therefore wisely provided in Article 54 that 


The captor has the right to demand the handing over, or to proceed 
himself to the destruction, of any goods liable to condemnation found 
on board a vessel not herself liable ta condemnation, provided that the . 
circumstances are such as would, under Article 49, justify the destruc- 
tion of a vessel herself liable to condemnation. 


If the captor has demanded and the goods have been handed over to 
him, the vessel has, as it were, purged itself of the offense, and “the 
master must be allowed to continue his voyage.” But the captor is not 
to pass upon the legality of his action. He must place the vessel in a 
position to contest its legality, and he must provide himself with the 
proof necessary to enable 2 court to determine it. Thus, to quote the 
text of Article 54, “The captor must enter the gocds surrendered or 
destroyed in the log-book of the vessel stopped, and must obtain duly 
certified copies of all relevant papers.” And in the proceeding to test the 
validity of the captor’s action, the article specifically provides that “The 
provisions of Articles 51 and 52 respecting the obligations of a captor 
who has destroyed a neutral vessel are applicable.” 

On this point the official report says: 


The reasons for which the right to destroy the vessel has been recog- 
nized may justify the destruction of the contraband goods, the more so 
as the considerations of humanity which can be adduced against the 
destruction of a vessel do not in this case apply. Against arbitrary de- 
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mands by the cruiser there are the same guaranties as those which made 
it possible to recognize the right to destroy the vessel. The captor must, 
as a preliminary, prove that he was really faced by the exceptional 
circumstances specified; failing this, he is condemned to pay the value 
of the goods ‘handed over or destroyed, and the question whether they 
were contraband or not will not bə gone into.® 


It is believed that the provisions o? this chapter are a happy com- 
promise between the apparently irreconcilable contentions that a right 
to destroy. a neutral prize does not exist, and that such a right does exist, 
and the Conference is to be corgratulnies upon producing order and 
harmony from chaos. / 


.TRANSFER TO A NEUTRAL FLAG 


International law as at present understood and practised subjects to- 
capture innocent property of the enemy upon the high seas, whether the 
property belongs to the state or to its citizens and subjects. On the other 
hand, the property of neutrals, unless it is contraband or destined to a 
blockaded port, is exempt; but the desire of the merchant to protect his 
goods from seizure and confiscation often leads- him to invest them with 
a neutral character which they do not in fact possess. ‘Sales before the 
war are legitimate, and the policy of the law is and should be to protect 
them. Sales in anticipation of war are more questionable, because the 
enemy feels that he is thus pravented from intercepting commerce 
which, had it not been transferred, he might capture and by so doing ~ 
exert a pressure in favor of peace, if war has not actually broken out, or 
shorten the war, if its exists, by means of the anxiety natural to mer- 


chants to save their ventures frcm capture. It may well be doubted `. 


whether the pressure is ‘not more specious than real, because it is be- 
lieved that nations and their citiz2ns or subjects are not in the frame of 
mind either before war or after ics outbreak to yield to argument and 
the appeal to reason. Ii the capture of enemy property is to be effective, 
the belligerent must possess the right tc visit the suspected vessel and to 
determine its nationality and to search the cargo, in order to decide 
whetker it is in effect Innocent. E 


6 Treaties, Conventions, ete., Vol. 3 (Charles), p. 311. 
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It becomes, therefore, a matter of great importance to determine 
whether the transfer occurred before the war and was in good faith; that. 
is to say, that the original owner parted with title without reserving or 
seeking to reserve an interest in the property and the right to resume . 
. ownership at some subsequent time; whether the transfer was so close 
to the outbreak of -hostilities as to appear to have been made in con- 
. templation of war; or whether the transfer took place during the progress 
of hostilities. These private and intricate transactions, with the pre- 
sumptions they inevitably raise or suzgest, are dealt with in Articles 55 
and 56 of the Declaration, and form Chapter 5, entitled “Transfer to a 
Neutral Flag.” The subject matter oi the chapter is, however, so closely 
connected with the determination of enemy character, forming Chapter 6; 
that the order might properly have been reversed; but the sequence 
established by the Conference will be observed in the present discussion. 
-Article 55 deals with the transfer of an enemy vessel to a neutral flag 
before, Article 56 with the transfer of an enemy vessel after, the out- 
break of hostilities. The transfer before war is valid, unless it appear 
that it was made in bad faith, that is to say, to escape the consequences 
to which: an enemy vessel would b2 exposed; but the fact that war 
followed on the heels of the transfer generates suspicion and gives rise, 
to quote the Declaration, to “a presumption, if the bill of sale is not on 
board a vessel” transferred to a neutral less than sixty days before the 
war, that the transfer is void—a presumption, however, which may be 
rebutted. It will be noted that the transfer is valid with a presumption 
_ of invalidity, in the absence of the bill of sale; that the burden.of proof 
is upon the captor, who seeks to set it aside as tainted with fraud, and 
that the presumption raised by the absence of the bill of sale can be 
rebutted. But, as has frequently be2n pointed out, the neutral desires, 
above all things, certainty, for, if he knows the law and its consequences, . 
he can conform his actions to them. Therefore, a second paragraph of 
Article 55 endeavors to meet his needs by providing that a bona fide trans- 
fer effected more than thirty days kefore war is, unless the bill of sale 
_ be not on board, to be considered valid, and that the presumption of its 
validity is absolute, if the transfer is, in the language of the Declaration, 
“unconditional, complete, and in conformity with the laws of the coun- 
tries concerned, and if its effect is such that neither the control of, nor 
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ENEMY CHARACTER 


It has not escaped observation that the Declaration bristles with the 
term “enemy” applied to property, and it is therefore of fundamental 
importance. that its meaning be determined if we are to talk in terms of . 


1 C. Robinson, 1 (1798). The English rule is, in effect, that the sale of an enemy vessel 
to a neutral may be made at any time or place except a blockaded port. It must, 
however, as against a captor be complete and bona fide, and if made in time of war 
the purchaser must have taken possession. Russia and France do not recognize 
transfers to neutrals unless unconditional and made before the war; Holland recog- 
nizes such transfers without restriction if not made in a blockaded port; Spain and 
other states follow in the main the British practice. (See Parhamentary Papers, 
Miscellaneous No. 5, 1909, pp. 27, 31, 52, 56.) 

The American law is stated in the Benito Estenger (1899), 173 U. S. 568. The 
Benito Estenger, which was captured by the U. 8. S. Hornet June 27, 1898, was, prior 
to June 9, 1898, the property of Spanish subjects. On that day a bill of sale was made 
to a British subject, and, on compliance w:th the requirements of the British law 
governing registration, the Benito Estenger was registered as a British vessel in the 
port of Kingston, Jamaica. Chief Justice Fuller, citing the English cases, held that 
transfers of vessels flagranti bello cannot be sustained if subjected to any condition 
by which the vendor retains an interest in tae vessel or its profits, a control over it, 
or a right to its restoration at the close of tae war; and that the burden of proof in 
respect of the validity of such transfers being on the claimant, the requirements of the 
law of prize were not satisfied by the proofs in this case. 

See also the interesting case of The Georgia (1868), 74 U. S. 132. 

The Georgia was a war vessel of the Confederate States which entered the port of 
Liverpool to escape from the vessels of the United States in pursuit. It was there 
purchased by a British subject, transformed into a merchant vessel under the British 
flag and, on its issue from the port of Liverpool, it was captured by the United States 
ship of war Niagara, September 15, 1864, off the coast of Portugal. Justice Nelson, 
in delivering the opinion of the court confirming the condemnation of the Georgia 
by the District Court for Massachusetts, said (p. 42): 

“Tt has been suggested that, admitting tae rule of law as above stated, the pur- 
chase should still be upheld, as the Georgia. in her then condition, was not a vessel 
‘of war, but had been dismantled, and all guns and munitions of war removed; that 
she was purchased as a merchant vessel, and fitted up, bona jide, for the merchant 
service. But the answer to the suggestion is, that if this change in the equipment in 
the neutral port, and in the contemplated employment in future of the vessel, could 
have the effect to take her out of the rule, and justify the purchase; it would always 
be in the power of the belligerent to evade it, and render futile the reasons on which 
it is founded. The rule is founded on the propriety and justice of taking away from 
the belligerent,.not only the power of rescuing his vessel from pressure and impend- 
ing peril of capture, by escaping into a neutral port, but also to take away the facility 
which would otherwise exist, by a collusive or even actual i of again rejoining 
the naval force of the enemy.” 


$y. 
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the known. Two principles struggle for mastery—nationality and 
domicile—and each has its partisans. Nothing seems fairer at first 
sight than that nationality should follow person and property and furnish 
the test of character as well as of proiection. It has the advantage of 


_ apparent simplicity, but simplicity is not the only element entering into 


the problem. Person and property are subject to the municipal law of 
the home country, supposing that both person and property are within 
its jurisdiction, but municipal rights and privileges do not cross the 
frontier. The stranger within the gates cannot well ask greater rights 
than the native, and that his property receive a protection unknown to 
the property of the native in like circumstances. The foreigner should 
not be discriminated against either in person or property, but equality 
of treatment is the most that can be expected. This view is all the more 
rational because the alien is not forced to locate in a foreign country. He 
may stay at home; bui, if he has chosen residence in foreign parts, he 
should, it is believed, be held to a performance of all the duties and 
should enjoy all the rights and privileges not inconsistent with foreign 
allegiance. A foreign resident in the United States cannot, it is believed, 
reasonably hope for greater rights than the American citizen, and in 
time of war he should not be permitted to separate himself and his 
fortune from the fate of the community. If we are unfortunately at war, 
his property is, for the purposes of war, American property, enjoying 
the benefit of protection as such and su‘fering the consequences. Enemy 
character would, for the purposes of the war, thus depend upon domicile, 
and as the principle of nationality conflicts with or may be opposed to 
domicile, it is evident that the acceptance of the one involves the re- 
jection of the other principie. 

The Conference was unable to adopt one or the other principle, as 
unanimity so essential to the Conference could not be obtained. Given 
the success in reconciling divergent views on the destruction of neutral 
prizes, and harmonizing practices which seemed at variance in theory 
if not in fact in matters of blockade and contraband, it would appear 
that the trouble was with the subject rather than with the Conference, , 
and that compromise was excluded in the very nature of things. As the | 
purpose of this article is rather to explain and, in a large and ungrudging 
measure, to justify the Declaration, it seems best to consider the articles 
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dealing with enemy character, which it was able to adopt, without 
declaring either in favor of nationality or domicile, rather than to in- 
dulge in criticism at the expense of either principle, as it is to be feared 
that criticism would result in little more than a personal preference and 
fail to produce conviction. It must be admitted, however, that the . 
inability of the Conference to define enemy character in such a manner, 
as to meet with the approval of the Conference and thus to supply the 
law for the proposed Prize Court, to be interpreted and applied by it 
under Article 7 of the Prize Court Convention, furnishes the opponents 
of both the Court and the Convention with arguments; for the law 
on this point not having been determined by the Conference and in- 
corporated in its Declaration, leaves the Court without law or forces it 
to legislate, to prevent which the Conference was called. 

The Declaration of Paris, stating in its preamble that “maritime law 
in time of war has long been the subject of deplorable disputes, that: the 
‘uncertainty of the law and of the duties in such a matter gives rise to 
differences of opinion between neutrals and belligerents, which may 
occasion serious difficulties and even conflicts,” declared that “the 
neutral flag covers enemy goods with the exception of contraband of 
war;” that ‘‘neutral goods, with the exception of contraband of war, are 
not liable to capture under the enemy’s flag.” Although the Declaration 
of Paris has not been signed by every civilized nation, so that in theory 
its provisions are not universal law, it has nevertheless been followed in 
practice, and the two principles may be considered law without fear of 
contradiction. But that Declaration did not define enemy goods, so 
that to interpret and to apply this very important instrument, it is 
necessary to determine enemy character; otherwise we are speaking 
in terms of the unknown; and enemy character will, it is believed, be an 
indefinite term as long as nationality and domicile are competing doc- 
trines. As the naval Conference was unable to declare itself squarely 
_ in favor of one or the other, and as all efforts to compromise the differ- 
ences failed, it is evident that its treatment of enemy character is frag- 
mentary, if not superficial and provisional, instead of definitive. It is 
perhaps well to state, before considering the articles upon which the 
` Conference agreed, that the participation of a neutral in trade close to 
it in time of war—the so-called rule of 1756—was, upon the request of 
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_ tke British Government, which created the doctrine, specifically excluded 
from the deliberations of the Conference and is unaffected by its Dec- 
laration. In view of this fact, it seems unwise to dwell at any length 
upon the rule, and yet it requires more than a passing notice. i 

In the case of the Emanuel (1 C. Robinson, 296), decided in 1799, Sir 
William Scott refused freight to a neutral ship carrying salt from one 
Spanish port to another during the war between Great Britain and 
Spain, and in the course of his judgment he said: 

As to the coasting trade, supposing it to be a trade not usually open to 
foreign vessels, can there be described a more effective accommodation 
that can be given to an enemy during a war than. to undertake it for 
him during his own disability? Is it nothing that the commodities of 


an extensive empire are conveyed from the parts where they grow and 
are manufactured, to other parts where they are wanted for use? 7! 


And in the leading case of the Jmmanuet (2 C. Robinson, 186), decided 
in the same year, the same learned judge elaborately stated the doctrine 
waich he applied in the previous case. Briefly stated, the Immanuel was 
a neutral ship of Hamburg, which on & voyage to Santo Domingo touched 
at Bordeaux, selling a part of its cargo from Hamburg and taking on a 
quantity of iron ores and other articles for San Domingo. The question 
arose and was elaborately argued “whether the trade from the mother 
country of France to St. Donvingo, a French colony, was not an illegal 
trade, and such as would render the property of neutrals engaged in it 
liable to be considered as the property of enemies, and subject to con- 
fiscation.” In the course of his judgment Sir William Scott stated the 
rights of neutrals in the following passàge, which is a classic of Anglo- 
American jurisprudence: 


Upon the breaking out of a war, it is the right of neutrals to carry” 
on their accustomed trade, with an exception of the particular cases of a 
trade to blockaded places, or in contraband articles (in both which ' 
cases their property is liable to be condemned), and of their ships being 
liable to visitation and search; in which case however they are entitled 
to freight and expenses. I do not mean to say that in the accidents ` 
of a-war the property of neutrals may not be variously entangled and en- 
dangered; in the nature of human connections it is hardly possible that 


inconveniences of this kind should be altogether avoided. Some neutrals: 


n 1 C. Robinson, 300. 
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Agreement was facilitated by the instructions to the British delegates 
on the matter in aand.. They said: 


The question o the right to visit, search, and seize neutral ships when 
under convoy is me on which there has teen a clear divergence between 
` the old Continertal system and the British doctrine. That doctrine - 
. has however not >een enforced in any recent war. In 1854 the right to 
visit ships under convoy was specifically waived, owing io the difficulty 
_ inherent in naval co-operaticn with an allied Power which did not recog- 
' nize that right. Nor have His Majesty’s Government since attempted 
to exercise it. The situation was radizally changed by the Declaration 
of Paris, which ptt an end to the right formerly en] joyed, of seizing enemy 
goods other thaa contraband, under whatever flag carried, and His 
Majesty’s Governament are now desirous of limiting as much as possible 
the right to seizefor contraband, if not eliminating it altogether. 


There were th-n two sides to the question, but it is believed that the 
word of the commander of the neutral vessel may properly be accepted, 
if the rights of the belligerent are safeguarded by apt provisions. This 
seems to have bzen accomplished by the Declaration, the provisions of 
which on this paint are quoted without comment: 


| E 51 


Neutral vesse3 under national convoy are exempt irom search. The 
commander of = convoy gives, in writing, at the request of the com- 
mander of a belligerent warship, all information as to the character of 
the vessels and -heir cargoes which cauld be obtained by search. 


ARTICL $2 


if the commender of the belligerent warship has reason to suspect 
that the confidence of the commander of the convoy has been abused, 
he communicate his suspicions to him. In such a case it is for the com- 
mander of the envoy alone to investigate the matter. He must record 
the result of suca investigation in a report, of which a copy is handed to 
the officer of th= warship. If, in the opinion of the commander of the 
convoy, the fac-s shown in the report. justify the capture of one or more 
vessels the prctection of the convoy must be withdrawn from such 
vessels 


RESISTANCE TO SEARCH 


In the same vay there seems to be no‘serious objection to Chapter 7 
dealing with tke resistance to search, although this question was not 


8 Pawliamentary Papers, Miscellaneous No. 4, 1909, p. 25. 
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included in the call of the Conference. It is so closely connested with 
. the subject matter-of the Declaration and the right itself is so’ clearly 
recognized and admitted, that the Conference was clearly within its 
rights, and indeed it is to be commended for its formulation and express 
statement. The article is as follows. 


ARTICLE 63- 


Forcible resistance to the legitimate exercise of the right of stoppage, 
search, and capture involves in all cases the condemnation of the vessel. 
The cargo is liable to the same treatment as the cargo of an enemy vessel. 
Goods belonging to the master or owner of the vessel are treated as - 
enemy goods. 


There seems to be less reason for commenting upon this article than on 
the one relating to convoy, end yet, for purposes of clearness, a paragraph 
is quoted from the official report, in order to clear up certain: doubts 
that might present themselves. : 


What must be decided with regard to the cargo? The rule which ap- 
peered to be the best is that according to which the cargo will be treated 
like the cargo on board an enemy vessel. This assimilation involved 
the following consequences. .A neutral vessel, which has offered re- 
sistance becomes an enemy vessel and the goods on board are presumed 
to be enemy goods. Neutrals who are interested may claim their prop- 
erty, in accordance with Article 3 of the declaration of Paris, but enemy 
goods will be condemned, since the rule that the flag covers the goods 
can not be adduced, because the captured vessel on.board which they 
are found is considered to De ‘an enemy vessel. It will be noticed that 
the right to claim the goods is open to all neutrals, even to those whose 
nationality is that of the @eptured vessel; it would.seem to be an excess. 
of severity. to make such persons suffer for the action of the master. 
There is, however, an exgeption as regards the goods which belong to the 
owner of the vessel; it seems natural that he should bear the conse- 
quences of the acts of his agent. His property on board.the vessel is 
therefore treated as enemy gocds. A fortiori the same rule applies to 
the goods belonging to the master.*! | 


COMPENSATION 


The final chapter of the Declaratian, in so far as its subject matter | 
is concerned, deals with compensation to be allowed to claimants whose 
just rights have been disregarded, a question so important that the 


81 Treaties, Conventions, ete., Vol. 3 (Charles), p. 319. 
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Declaration wovid have been faulty without it; for, if its provisions are 
to be enforced, here should be a sanction, that is to say a penalty, at- 
~ tached to their violation. Article 64 is thus worded: 


If the capture of a vessel or of goocs is not upheld by the prize court, 
or if the prize is released without any judgment being given, the parties 
interested have the right to compensation, unless there were good reasons 
for capturing the vessel or goods. 


Notwithstanding the importance oi this provision, it will not be dis- 
cussed in detail, for it is remedial rather than substantive in its nature, 
to use a term dear to the analytical jurist. It should be said, however, 
that its terms presuppose that the question involved in the capture of 
the vessel or goods is tested in a judicial proceeding. If the action of the 
belligerent is upheld by the national court, the neutral nevertheless, 
thanks to the &econd Hague Conference, is to have another and an 
additional remedy, because the proposed International Prize Coiirt is, 
by Article 3 of «he corgention, competent to pass not only upon judg- 
ments of national courts affecting neutral property, but also upon judg- 

~ ments involving enemy property in certain specified cases. Thus: 


The judgmenzs of national prize courts may be brought before the 
international Prize Court: 

1:.When the pudgment of the national prize courts affects the property 
of a neuiral Power or individual; 

2. When the judgment affects enemy property anc relates to— 

(a) Cargo on board a neutral ship; 

(b) An enemy ship captured i in tke territorial waters of a neutral 
Power, when that Hber has not made the capture the subject 
of a diplomatic clai 

_ (ce) A claim based upontthe allegation that. the seizure has been 
effected in violation either of the provisions of a convention 
in foree between the belligerent Powers, or of an enactment 
issued by the belligerent captor. 

The appeal azainst the judgment of the aaa court can be based 
on the ground taat the judgment was wrong either in fact or in law.* 






The liability of the belligerent to make good its wrong acts was stated 
in the penal section attached to the laws of war on land drafted by the 
Institute of Internationa. Law in 1880, and known as the Oxford Manual 

«of War on Lanc: | l 


82 Treaties, Conventions, etc., Vol, 3 (Charles), p. 250. 
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. E any of the foregoing rules be violated, the offending parties should ` 
is punished after a judicial proceeding by the belligerent in whose hand 
they are. i 


This provision, reasonable in itself and representing the consensus’ of. 
opinion of enlightened publicists, was carried over and incorporated in 
the Convention Respecting the Laws and Customs of War on Land, 
as revised by the Second Hague Conference, in which it appears in the 
following language as Article 3 thereo-: 


_A belligerent party which violates the provisions ofe the said regula- 
tions shall, if the case demands, be liable to pay compensation. It shall 
be responsible for all acts committed by persons forming part of its armed 
forces. ` | | . 


The principle, therefore is admitted; the proposed Prize Court provides 

the machinery. | a 
The convention establishing the Prize Court allows a national decision 

and one national appeal, but provides in any case that the appeal will 


-lie to the International Court within two years from the date of capture, ` 


even although the national courts hava not given final judgment in the 
case (Article 6). But this is not all; the appeal may not only be made by 
a neutral Power, in accordance with Article 3 of the convention, but, by a 
neutral individual, subject, however, to the right of his government to . 
forbid the appeal; or, finally, by an individual, subject or citizen of an 
enemy Power, in accordance with the provisions of Article 3, section 2, 
omitting therefrom the case mentioned in paragraph (b) thereof. It 
appears, therefore, that not merely is there to bea judicif determination 
of the legality or illegality of the capture of vessels or óf ‘goods, but also 
that the question involved in the capture is to be passed upon, not, as 
formerly, by courts of the captor’s country, with every presumption in 
favor of its validity, but by an international court, without belligerent 
bias, as it is to be composed of an overwhelming majcrity of neutrals. 

The captor cannot escape by the mere fact that the national court has 
failed to act or that a final judgment has not been rendered, and by 
Article 64 of the Declaraticn a release of the prize “without any judg- 


‘ment being given” does not end mattars. The validity or invalidity of 


the belligerent act must be passed ynon, whether there is or is not a 


- 
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judicial proceedir g in the captor’s courtry, aud whether or not there has 
or has not been z final judgment. The avenues of escape are closed. 

But the law & properly tempered with mercy. Human frailty is 
recognized in thet, probable cause for capture precludes damages. The 
question of compensation is apparent:y left to national determination, 
with redress thrcagh diplomatic chanrels. 


we 


FINAL PROVISIONS 7 

The balance o the Declaration will be treated briefly, as its final pro- 
visions ale, gene-ally speaking, of a fermal character. Article 65 states 
that the provisio 1s of the present Deciaration must be treated 4s a whole, 
and cannot be separated. Professor Renault rightly considers this 
article, borrowec from the Declaration of Paris, as of great importance. 
But the precedeat is less important taan the reason; for, if the nations 
participating in the Conference could accept it piecemeal and ratify 
some of its prov sions to the exclusion of others, the purpose of the Con- 
ference would h ve been frustrated, which was to supply the iaw to be 
administered by the proposed Prize Court under Arvicle 7 of the con- 
vention to estaolish the international prize court and, by supplying 
the law universally acknowledged as such, to reconcile diverge: ss of 
practice, and tc obtain an official and authoritative interpretation and 
application of it to the concrete case. It would have been manifestly un- 
fair to allow a nation, satisfied with some of its provisions, to accept the 
benefits securec, perhaps by concession, and to reject the concession 
which made th: Declaration in other parts acceptable to the partici- 
pating Powers. It is of course proper to consider whether the price 
paid is, on the v hole, too great, and to reject the Declaration in toto; but 
even here it would be better to attempt to reach an agreement for the 
exclusionmof the sbnoxious articie or by negotiation to obtain its modifica- 
tion. It hardly needs to be stated that oniy the Powers taking part in 
the Conference and which have ratified the Declaration as a whole are 
bound by its p-ovisions, and, as far as they are concerned, Article 66 
Fequires neither explanation nor comment; > 


ARTICLE 66 


The signator~ Powers undertake to insure the mutual observauce of 
the rules conta ned in the present declaration in any war in which all 


550 TEE AMBRICAN JOURNAL DF INTBRNATIONSL LAW 


the belligerents are parties thereto. They will therefore issue the neces- 
sary instructions te their authorities and to their armed forces, and 
will take such measures as may be required in order to insure that it’ 
will be applied by their courts, and more particularly by their prize 
ccurts. : l 


The same may be said of Article 67 providing that the Declaraticn 
shall be ratified as soon as possible and that the razifications thereof 
shall be deposited in London. This is of a purely formal character and 
has been taken with but slight and necessary modifcations from the 
formula adopted by the Second Hague Conference. The same may be | 
said of Articles 68 and 68, referring tc: the date at which tae Declaration 
shail become effective and the right to denounce—that is, abrogate— 
the Declaration, in so far es any particular party thereto is concerned. 

But Article 70 is not of a purely formal nature and requires considera- 
tion. It goes without saying that the Powers represented at the London 
Naval Conference attach particular importance to the general recogni- 
tion of the rules which they have adapted; otherwise they would either 
condemn in advance the results of their labors, which was not ‘to be, 
expected, or regard their situation ns so exceptional in the society of 
nations as to justify preferential treatment. It is unfortunately the 
case that the latter supposition is not without basis, for a declaration in- 
tended to adopt the law to be generally applied not merely by them- 
selves but by the proposed Court was drafted by but a fraction of the 
Powers, albeit a very: important fraction, without any request on the 
part of the nations generally and without any mandate from them to 
legislate for the world at large. Larger Powers may prefer to exclude 
the smaller nations on the principle thas birds of a feather flock together, 
bus they should neither feel astonishment nor express regret that the 
Powers excluded from the Conferencs—and Great Britain in the first 
instance committed the blunder, of excluding Holland, in which country 
the propesed Court was to be established and the law drafted by the 
Conference to be applied—should look upon their action as high-handed 
and arbitrary, if not prq@™mptuous. It is no doubt true, as stated by the 
learned reporter, that the Declaration of Paris was drafted by the rep- 
resentatives of Great Britain, Austria, France, Prussia, Russia, Sardinia, 
and Turkey, assembled in congress in Paris in 1856, and that the plen- - 
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ipotentiaries engaged “to bring the present Declaration to the knowledge 
of the states which have not been called upon to take pari in the congress 
of Paris and invite them to accede to it,” in the conviction that it would 
be received with gratitude by the whole world, and that they expressed 
the hope that “the efforts of their governments to cbtain the general 
adoption thereof will be ercwned with full success,” It was eminently 
reasonable that the Powers engaged in the Crimean War should meet in 
conference to decide upon the terms of peace, and that in the course of 
their negotiations they might, without summoning other representatives, 
_ draft a declaration on points of maritime law, which had either arisen 
in the course of the war or which were of particular Importance to them 
to have settled. 

But the world has moved since 1856, and the Naval Conference ‘of 
1908-9 was not composed of belligerents ending a war. The convention 


which their labors would, it was hoped, tend to render effective was it- . 


self negotiated at an international conference composed of represent- 
atives of nations recognizmg and applying international law in their 
foreign intercourse. It is difficult to overcome the belief that all parties 
to the original Prize Court Convention were entitled to be heard upon, 
the rules of law which were to be adopted-and applied by the Court, and 
it is believed also that the nations not invited will be slow to adhere to a 
Declaration which must be accepted in foto, prepared by a Conference 
from which they were exclided. If it were true in 1825, as stated by 
Chief Justice Marshall, that no nation can prescribe a rule for others and 
that no one nation can make a law of nations, it was doubly true in 
1908-9, and it requires no argument to show that a group of nations 
cannot do collectively what no one nation can do singly. The present 
writer believes that the excluded nations are justified in not accepting 
the invitation of the participants in the Naval Conference to adhere to 


the Declaration, nay more, that they would stultify themselves, if they _ 


did so adhere. The day has fortunately passed when a number of nations 
can, as it were, get into a corner and jn undertones decicle the law which 
others than themselves are to obey. The regulation of international law 
is an international matter and is of concern to al! nations, whether they 
be large or small, and machinery (the Hague Conference) fortunately 
exists which allows nations peaceably to assemble and not merely to 
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petition, but to redress their grievances. Witbout underestimating tha 
value of the Declaration und the advantages which a small conference 
may have over 4 large one, it is better to recognize the change that has 
come over the world and, if sraall cuncerences of an international nature 
are held, to consider their conventions or declarations, if they are to 
hind all,-as proposals to be submitted to a future Hague Conference for 
discussion, amendment and universal acceptance. Otherwise the Hague 
Conference is stripped of its power, and its partisans are expected tc 
admit their incapacity to develop a system of international law Atted to 
the needs of the nations as a whole and binding upon all, because drafted 
and accepted in conference. 

There is another reason wich of itself would suggest that matters 
of this nature be submitted to the Hague Conference, instead of to 
smaller bodies, even although they should be made up of experts and 
therefore appear to be more competer.t and the conventions adopted by 
them more technical, more applicable, in a word, more perfect. The 
Hague Conference has a prestige which no other assemblage possesses, 
ard what bas the stamp of its approval carries with it an authority 
which cannot be gainsaid. It has every presumption in its favor, and 
ratified or unratified, it reaches the conscience and controls the conduct 
of nations. The Hague Conference has not only prestige, but it has an 
eclucational influence quite apart from the velue of its work. It appeals 
to the imagination of naticns as well as of men. Preparation for it is a 
privilege as well as a duty. Delegates are influenced by delegates, and 
they return to their respective homes changed, if not better, men. They 
ere, as it were, a center from which internationalism spreads, like the 
litcle leaven that leavens the lump, until little by little the whole mass 
is permeated with the newer spirit. We cannot afford to forego these 
advantages. We must sustam the Conferences; we must supply them 
with work: we dare not lesser their prestige by withdrawing from them 
tne consideration of important questions; and we must enhance, not 
neutralize, their educational influence by creating rivals, which, although 
they cannot do their work, may go far to undo.it. The Hague Conference 
may work more slowly than the smaller one, and difficulties and delays 
may mark the one which are foreign to the other. We must, however, 
not forget the beautiful remark of the enlightened initiator of the Con- 


THE DECLARATION OF LONDON OF FEBRUARY 26, 1909 553 


ferences, the Czar Nicholas, as quoted by Ambassador Jusserand in an 
address before the American Society for Judicial Settlement of Inter- 
uational Disputes in 1910: “One must wait longer when planting an. oak 
chan when planting a flower.” 
It is fortunate, however, that the effect of an international conven- 
tion does not depend exclusively upon its ratification. From the legal 
standpoint, a convention which has not been ratified may be considered. 
as non-existent, or at most as a project. From the moral standpoint, 
it is regarded as a consensus of enlightened opinion and, although its 
provisions are not binding upon the nations, they are strongly inclined 
to give effect to them. Thus, in the recent war between Italy and 
Turkey, both belligerents, one a signatory to the Declaration which it 
had not ratified, the other neither a signatory nor an adherent, never- 
theless conducted their operations in accordance with its terms. Thus, 
an Italian royal decree, dated October 13, 1911, prescribed the observ- 
ance of the Declaration: of London, in so far as Italian laws permitted, . 
although the Declaration had not been ratified. In like manner Russia 
insisted upon the observance of the Declaration of London, stating that 


The Imperial Government, basing itself on the Declaration of Paris 
of 1856 and on Articles 24 end 33 of the Declaration of London, con- 
siders that cargoes of corn are subject neither to arrest nor to confisca- 
tion when addressed from Russian ports on the Black Sea to Italian or 
other ports so long as such cargoes are not destined for Italian field 
forces or for Italian official consignees. Any attempt to arrest or con- 
fiscate the above-mentioned cargoes the Russian Government will 
regard as & violation of the rights of Russia, and the Government gives 
warning of the heavy responsibility which the Turkish Government 
would incur in such circumstances. 


7 


The warning did not fall upon deaf ears, for on October 13, 1911, the 
Turkish Government issued a report of the Council of Ministers to the 
effect that, although Turkey had not adhered to the Declaration of 
London, it nevertheless intended to comply with its provisions. Upon 
this state of affairs Sir Thomas Barclay thus comments: 


it is interesting to note that one of the consequences of the war has 


been the adoption by Russia and Turkey of the rules of the Declara- -- 


tion of London relating to contraband, although it has not yet been rati- 
fied by either Power, and that the first country to benefit by its clauses 


* 
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is Great Britain and this in connection, with the food supply of these 
islands.® . 


CONCLUSION 


In speaking of the Declaration of London, Professor Renault says in 
his report, and in languaze which was not only approved by the Con- 
ference, but which doubtless exprassed the views of its members as to 
the nature and value of their work: 


The solutions have be2n extracted from the various views or prac- 
tices which prevail and represent what may be cailed the media sententia. 
‘They are not always in ebsolute agreement with the views peculiar to 
each country, but they shock the essential ideas of none. They musi 
not be examined separately, but as a whole; otherwise there is a risk 
o: the most serious misurderstandings. In fact, if one or more isolated 
rules are examined either from the belligerent or the neutral point of 
riew, the reader may finc that the interests with which he is especially 
concerned are jeopardized by the adoption of these rules. But they have 
another side. The work is cne of compromise and mutual concessions. 
Is it, as a whole, a good ane? s 


_ After expressing the hope that a serious study of the Declaration will 
result in an affirmative answer to his question, the reporter proceeds to 
state some of the reasons which justiry his expectation: 


. The declaration puts tniformity and certainty in the place of the 
diversity and obscurity from which international relations have.too long 
suffered. The Conference has tried to reconcile in an equitable and prac- 
tical way the rights of belligerents with those ot neutral commerce; it 
consists of Powers whose conditions, from the political, economic, and 
geographical points of view, vary considerably. There is therefore 
reason to suppose that the rules or which these Powers have agreed 
take sufficient account of the different interests Involved, and henze 
may be accepted without sbjection ty all others.® 


The commendation of eminent publicists could be quoted in favor of 
the Declaration and criticisms, particularly of English publicists, might 
be cited against it; but tae Declaraczion must stand by itself and as a 
whole, irrespective of the praise of its partisans or of the censure of its 


83 Barelay, Tureo-Italian War and Its Problems (1912), p. 100. 
8! Treaties, Conventions, etc., Vol. 8 (Charles), p. 284. 
"Es Ibid., page 254. 


- 


. THE DECLARATION OF LONDON OF FEBRUARY 286, 1909 555 


opponents. The question put by the learned reporter—lIs it, as a whole, 
good?—must be answered, and it is only from the Declaration and its 
provisions, considered as a whole, that the answer can come. It was 
proposed at one time by the British Governmens that “ two instruments 
should be negotiated, ane a declaration of existing law, the other a 
convention, ancillary deta: and supplementing z its provisions by addi- 
tional rules, accepted as operative between the parties.” A single 
document was preferréd, and it was found possible by compromise and 


-mutual concessions to-choose what the reporter calls the media sententia, . 


and the partisans agreed, as stated in the preliminary provision of the 


report, that “the rules contained in the following chapters correspond . 


_. in substance to the generally recognized principles of international law;” 
that is to say, notwithstanding compromise and concession, the Declara- 


tion is a codification of generally recognized principles, not necessarily | 


principles recognized by all nations so as to be properly considered 
universal, but recognized by so many nations as to justify the statement 
that they are generally recognized. That the Declaration does so 
correspond in substance, if not in form, to the generally recognized 
principles of international law must be taken as the view of the Confer- 
ence, because the reporter specifically says that “this provision dom- 
inates all the rules which follow,” and, in pursuance of this general 
belief, the purpose of the Conference, to quote the languege of the report, 
“has above all been to note, to define, and, where needful, to complete 
what might be considered as customary law;”’ or, as stated in the pre- 
amble, its. purpose was “to arrive at an agreement as to what are the 


generally recognized rules of international law within the meaning of 


. Article 7 of the Convention of the 18th October, 1907, relative to the 
establishment of an International Prize Court.” This statement of the 
learned reporter and of the preamble has been criticized and the Declara- 
tion pronounced “a heterogeneous assemblage of old and new rules.” 86 
But a careful examination of the Declaration as a whole and of each of 
its provisions in the light of international law and of the practice of the 


states represented at the Conference, not merely of Anglo-American ` 


doctrine and practice, justifies, in the opinion of the writer, the state- 


% Professor Holland’s “Proposed Changes in Naval Prize Law,” an address read 
befare the British Academy, May 31, 1911, p. 8 in the separate reprint. 
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ment of the learned reporter taat the Declaration actually does, as the 
preliminary provision of the Declaration itself states, “correspond in 
substance with the generally recognized principles of international law,” 
and that it is based upon fundamental conceptions of what may be 
considered customary law. 

It should be borne in mind zhat the reporter sais in substance; he did 
not say in theory or in form. A careful examination of blockade as prac- 
tised, not as theoretically expounced, convinced the. Conference that 
Continental practice and what may be called Anglo-American practice 
did not differ so radically as it was generally supposed, as appears from 
the explanation of the area of operations within which the blockade 
could be made effective, presented by the French delegation as the 
practice of the French Governmens as distinct from theory. In the 
same way an examination of the adjudged cases of British prize courts 
showed that whatever might be the theory, the fact was that the neutral 
vessel carrying contraband was invariably captured within easy range © 
of the enemy’s territory. The concession in the light of ‘adjudged cases 
seems therefore to be rather a surrender of a cherished theory and of a 
legal right, if right it be, to do what :n practice was not done. 

Again, for these examples, although not taken at random, are never- 
theless not designed to illustrate special provisions of the Declaration 
much less to apply to the formal expression of generally recognized 
principles; it is evident that a right to sink neutral prizes under special 
circumstances was claimed in theory and sometimes put into practice, 
with, however, a full recognition of the. exceptional nature of the right 
claimed and of the responsibilities which its commission entailed. And, 
finally, the opposition in certain quarters to convoy cannot be considered 
as inconsistent with the contention that the right of convoy was generally 
recognized. If no ore nation can make a law of nations, it would for- 
tunately seem to follow in theory and in fact today that no one nation 
can unmake international law. It would appear, therefore, that the 
Conference was justified in stating that the Declaration corresponds in 
substance with what may be considered as customary law, if that term 
is to be regarded as synonymous with the practice of nations or to bear 
a close and direct relation to it. l 

Admitting that the Declaration is good so far as it goes, although 
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its opponents do not make this admission, an objection to its acceptance 
is found in the fact that it is fragmentary and incomplete, in the sense 
that it covers but a small portion of the field of maritime warfare, and 
that certain important subjects have not been included in it; that is to 
say, there are sins of “omission which should prevent its acceptance, as 
well as sins of commission. These sins of omission are stated by Pro- 
fessor Holland to be threefold: “It-is beyond controversy,” he says, 
“that on three points the Declaration will afford no guidance to a Court 
which, from its composition, would, if unguided, be almost certain to 
decide them adversely to British views;’’ namely the failure to recognize 
the rule of the war of 1756; the absence of a “criterion of the belligerent 
or the neutral character of owners of cargoes;”’ and the omission of a 
specific provision as to tae transformation of merchantmen into vessels 
of war and the place where such transformation, if permitted, can take 
place. It is to be observed. in the first place, that the goodness or bad- 
-ness of the Declaration is made to depend upon the acceptance or rejec- 
tion of British views and, waile it is admitted that the acceptance of a ` 
convention may be made to depend upon the acceptance or rejection of 
national views, as far as any one country is concerned, it is necessary 
so far as the society of nations is concerned, to approach the convention 
with what Dr. Nicholas Murray Butler has aptly termed “the inter- 
national mind.” In the second place, it would seem difficult to under- 
stand why a convention should be rejected, because certain subjects 
are omitted from it, as we are asked-to ratify not what it omits but what 
it-contains. The absence of provisions of an important kind militates 
against the completeness of the instrument and may justly lead to the 
negotiation of a supplementary convention dealing with them. 

Now, as to the omissions. The rule of 1756 was omitted at the express 
request of the British delegation, which means that the rule stands upon 
its merits, irrespective of the Declaration, and that the ratification or 
rejection of the Declaration neither affects in theory, in law, or in fact 
the rule. And the same msy be said of enemy character and of the 
transformation of merchantmen. It is well known that the Second 
Hague Conference, as well as the London Naval Conference, was unable 
to reach an agreement upon these questions, a fact stated by Professor 
Renault in his official report. If it be objected that the proposed Court 
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would decide against Anglo-American contentions on these points, for 
Great Britain and the United States are at one upon them, it is difficult 
to see wherein the newer situaticn wculd differ from the older, because 
the nations are opposed to these views, and an attempt on the part of 
either Great Britain or the Uniied States to enforce them in practice 
would be opposed through diplomatic channels and might in the future, 
as in the past, lead to combinations such as the armed neutrality of 
1780 and 1800. Sooner or later we of the English-speaking world must 
learn that the whole is greater than ary of its parts. 

The chapter on contraband is, as has been said, the head and front of 
British opposition to the Declaration, more especially Article 34 thereof. 
Little or no objection is made to the list of absolute contraband (Article 
22) and the right reserved in Article 24 to add to this list is a right which 
nations have exercised in the past, subject to diplomatic protest. The 
‘right remains, but in addition tkereto there is, under the Declaration, a 
‘guarantee of no slight value, for Article 27 declares that “articles which 
are not susceptible of use in war may not be declared contraband of 
war,” which of course can only mean that the propriety of the action 
shall be decided by the proposed Court in a judicial proceeding. But 
this is not all; a free list of objects that cannot possibly be declared con- 
traband of war is drawn up ir Article 28, and, as the Declaration is to 
be accepted as a whole, this list can properly be looked upon as definitely 
acquired. Leaving out of consideration the element of certainty which 
neutral merchants thus acquire in trade which is and should be neutral, 
it is necessary to state in this connection that calculations made by. the 
leading delegations before and Curing the Conference show by facts and 
figures that the immunity of these different articles from capture is in 
itself an economic gain and calculated to tip the balance of convenience 
in favor of the Declaration. 

It has been stated that the Ceclaration must rise or fall by itself, and 
that statements of publicists, however eminent, should not influence 
_ us to accept or to reject it, and vet such statements are not without their 
value. Of the opponents of the Declaration, Professor Holland is easily 
first in rank and influence and, as his views have deservedly more weight 
in the international forum thar the pronouncements of politicians, it is 
believed that they should be quoted in preference to parliamentary 
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denunciations. But before quoting his views, it should be borne in 


mind that the British delegation to the Second Hague Conference, — 


acting under instructions from the home government, introduced Article 
7 of the Prize Court Convention, which has since been found objection- 
able; that the Naval Concerence was called by Great Britain to reach 
an agreement upon principles of international law to be administered by 
the Court; and that the British delegation to this Conference, likewise 
acting under instructions, approved the Declaration. It would seem 
that a failure to ratify the Declaration under such circumstances may 
lead foreign governments to question the good faith of Great Britain, or 
at least the advisability of entering into negotidtions with her. Pro- 
fessor Holland does not share these views, which are, however, generally 
regarded as conclusive. Thus, he says: 


The objection that, should we eventually decline to ratify the instru- 
ments [the Prize Court Convention and the Declaration of London] we 
should discourage future attempts at international legislation, or even 
“incur a serious loss of prestige,” is to me unintelligible. By inviting a 
group of nations to endeavour to come to an agreement on certain ques- 
tions, and even by allowing tts own Delegates to sign an agreement so 
arrived at, as embodying the best bargain which they were able to ob- 
. tain, our Government incurs no obligation whatever to advise the 
Sovereign to accept the agreement as binding upon the country. 


No nation liveth to itself alone. 
After stating various okjections to the Declaration, Professor Holland 
thus. expresses his matured judgment: 


That the Declaration, which must, by Art. 65, be accepted as a whole 
or not at all, apart from any question as to its sufficiency for the needs 
of an International Court i is, from obscurities of expression as well as 
from defects of substance, unfit for ratification even as an instalment 
of a revised system of Prize law. 


The late Professor Westlake, no less mindful, it is believed, of the 
rights and duties of his country, but more inclined to view them from 
the international standpcint, declared roundly in favor of the Declara- 


3 Holland, Proposed Changes in Naval. Prize Law, p. 16. 
8 Ibid., p. 16. 
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tion and of its ratification. Thus, in an article in 1 the Nineteenth Century 
he felt justified in saying: 


That the ten greatest nava. Powers of the world should have met 
in conference on the laws of naval war as affecting neutrals, and that 
after careful consideration they should have agreed upon a code so com- 
prehensive as that contained in the Declaration of London, would alone 
suffice to make the year nineteen hundred and nine memorable to all 
_who are interested in the improvement of international relations. It 
remains for the year ninetzen hundred and ten to make that code binding 
on the parties by ratificazion, after which the natural course of events 
will speedily make it the sinding code of the world.» 


The hope of ratification expressed by the learned writer has not yet 
been realized, but whether ratified or not, the importance of the doc- 
ument was not overstated in anotker passage from the same article, 
which deserves not merely quotation, but careful consideration at the 
hands of opponents: 


The conclusion [he says] so arrived at, regarded both in itself, and in 
view of the difficulties surmounted, may, when ratified, be not unfairly 
regarded as the greatest step yet made inthe systematic improvement 
of international relations.” _ po 


Such are the views expressed by roe of what may be considered the 
older school. The following quotation is from a’writer of the newer 
school, who, not unmindful of the past, examines the Declaration in the 
light of present conditions and with a keen eye to the future. Mr. 
Norman Bentwich, to whom reference is made, thus sums up the con- 
troversy, and in his conclusions the present writer respectfully concurs: 


Great Britain should now be in a position to ratify the Hague Prize 
Court Convention, when £t least she has made the necessary changes in 
her national prize law. She has come out very well indeed from the 
international bargaining; she had most to lose ‘by the previous uncer- 
tainty; she has gained mcsi by the settlement. At Paris, in 1856, she - 
gave up one of her most 5owerful belligerent rights—the right to cap- 
ture enemy property in neutral ships. Now in London she bas not given 
up a single established bəlligerent right of value, her sole concession 
being on the question of convoy which is more apparent than real; and, 


8 The Nineteenth Century, March 1910, p. 505. 
Ibid., p- 506. 
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on the other hand, she has gained a number of safeguards for her neutral 
commerce, and a number of limitations of the alleged belligerent rights 
of other Powers. There is indeed a naval school which is bitterly hostile 
to the ratification of the Declaration, on. the ground that by it England 
gives up certain national claims of long standing and concedes certain 
rights against which she has long struggled. But the claims we give up 
have not been effectively exercised by us, the rights we concede have 
regularly been practised against us.’ 


Perhaps the view of a person foreign to the controversy but versed in 
international affairs of the greatest pith and moment may be quoted, es- 
pecially as he considers the Declaration, not merely by its provisions, 
which he considers both wise and just, but as a part of the large move- 
ment which is taking visible form and shape under our very eyes. In 
an address on the Declaration of London before the American Society 
of International Law, Mr. Root said: 


This review of the or:gin and nature of the Declaration of London 
and of the attendant conditions exhibits the true significance of the 
Declaration. It is not merely a code of useful rules. It is necessary 
to the existence of the International Prize Court and therefore to the 
existence of any Judicial Arbitral Court. It is the one indispensable 
forward step without which no practical progress can now be made in 
the further development of a system of peaceable settlement of inter- 
national disputes. It is to be hoped that a fuller realization of its far- 
reaching importance wil. soon lead to its acceptance. I cannot avoid 
the conviction that a troad-minded and statesmanlike treatment of 
this constructive measure for practical progress in international rela- 
tions, is of greater value than merely benevolent but academic declara- 
tions in favor of peace.which are to be found in general treaties of arbi- 
tration and in diplomatic correspondence and in public speeches. 

Indeed, the whole practice of making general treaties of arbitration 
cannot fail to be discrecited by the failure, if there is to be'a failure, 
of the Prize Court Convantion, for the cynical are sure to question the 
sincerity of general treaties of arbitration covering the whole field of 
international relations between nations which refuse to assent to this 
convention covering but a small part of the same field.* 


The subjects codified ky the Declaration have bothered and perplexed 
foreign offices and text writers ever since international law has been a 


% Quoted from aies of Hon. Elihu Root, Proceedings of the American Society 
of International Law (1912) pp. 11-12. 
°2 Proceedings of the American Society of International Law (1912), pp. 14-15. 
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science. Differences of time and place. as well as the means of warfare, 
have resulted in a divergence of views and a difference of practice which 
seemed impossible of reconciliation or of compromise. National prej- 
udice and bias and a supposed benefit resulting from the maintenance of 
a particular doctrine and its recognition by international law, have con- 
verted philosophic observers and writers of authority into advocates 
rather than scientific expounders of a reasonable and therefore acceptable _ 
system of international law; the uncertainty of the law and the lack of 
uniformity in its interpretation and application have confused a subject 
sufficiently complicated in itself, and have paralyzed industry and com- 
merce, if they have not wacily crushed them. It may well be that the 
Anglo-American system of jurisprudence is more precise and logical in 
theory and more efficient in practice than Continental theory and prac- 
tice, and that the interests of the belligerent would be better served by its 
- universal acceptance. But the neutral desires certainty and uniformity 
rather than logical precisicn, and a uniform practice is to him a first 
necessity, for, as pointed out by Lord Mansfield, it is more important 
that a rule of law be established and known than that it be correct, for. 
industry and commerce will accommodate themselves to the rule of law 
if known, and the embarrassments, risks and delays incident to a state 
of confusion will be obviated. 

The recent Naval Conference composed of specialists did not. meet for 
an academic purpose. It was not their avowed object, although it has 
been the result of their lebors, to produce at once a reasonable and a 
scientific code. Their purpose was eminently practical; namely, to reach 
an agreement upon certain fundamental doctrines of international law, 
so that the International Court of Prize established by the Second Hague 
Peace Conference should have for its guidance and interpretation a code 
of law truly international because accepted by the community of nations; 
for the nations were unwilling to entrust to the jurists composing the 
Court the codification of principles of law which they themselves had 
been unable to codify, and to permit the Judges to harmonize divergences 
of practice which had baffled statesmen, diplomats, publicists, and 
judges for centuries. They were unwilling to take a,“leap in the dark,” 
to use a familiar expression, although willing to proceed from the known 
to the unknown. 
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Leaving out the differences of doctrine and the divergences of practice, 
the Conference was confronted by a difficulty which has always existed 
and which must exist as long as war is a recognized means of settling 
international controversies, namely, the seemingly: irreconcilable in- 
. terests of the belligerent, on the one hand, and of the neutral on the other, 
for the purpose of the belligerent is to crush the enemy by a direct blow, 
if possible, or by the slower but not less sure method of impoverishment 
and starvation. If the enemy is forced to rely upon his immediate 
resources, he may soon be exhausted and the war come to an abrupt end; 
for our experience in the Civil War shows that the nation in the field 
cannot in times of storm and stress create supplies of arms and ammuni- 
tion necessary for a prolonged contest. If the neutral be permitted to 
supply arms and ammunition, he strengthens the army of resistance, and, 
if in addition he furnish food and clothing and the necessities of life, he 
not only supports the army in the field, but he recruits it by withdrawing 
labor from the factory and field, thus permitting it to enter the army and 
remove pressure upon non-combatants to conclude peace. The Civil 
War was not won upon the battlefield, as the layman would have us 
believe. - Lee’s army did not surrender at Appomattox because it was 
wasted in numbers and lacked arms and ammunition. The South fell 
because its resources were exhauszed, its industry found no outlet, and 
its ports were closed to the neutral. Its courage was undaunted, its 
soldiers, although reduced in number, were eager for the conflict; its 
leaders, trained in the field and enriched by four years of experience, 
were able and willing to continue the contest; but the armies were des- 
titute, the supplies were exhausted, and the empty stomachs overcame 
the indomitable will, the strong arm and the unconquerable purpose. 
The blockade of the Soutkern ports left the South dependent upon itself, 
and it fell. As the purpcse of war is to overcome resistance, it is self- 
evident that the belligerent will not willingly renounce a right or a 
practice which weakens the enemy, and he will not, if he can prevent it, 
permit the neutral to become a base of supplies for the enemy. He will, 
therefore, subject neutral trade and commerce to close supervision; he 
will seize and confiscate arms and ammunition destined for the enemy 
port; he will prevent, as far as neutrals permit, trade in objects suscep- 
tible of warlike use; he will blockade enemy ports and prevent the in- 
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“Lreaties with France and Great Britain have been agreed upon and: 


will, it is expected, be signed ina few days. It is thus seen that twenty- 
one treaties have actually bee‘ksigned, and on J.ly 24, 1914, twenty 
oi these were laid before the Se. ‘te for its advice end consent. As the 
Senate Committee on Foreign R: lations has already approved them in 
principle, it is believed that they will shortly be ready for ratification. 
The treaty with Peru, owing to wlay in transmission, will be sent to 
the Senate later. 

The provisions of the tresses differ, although the principle is invari- 
ably the same, and through the courtes of the Secretary of State the 
JOURNAL js enabled to give the text of whet Mr. Bryan regards as repre- 
sentative of the entire group, namely, tas convention between The 
Netherlands and the United States of December 18, 19138. The pæ- 
amblestates—and th: preamble is true in this case—that the United 
States and Her Maj: sty the Queen of The Netherlands are “desirous 
to strengthen the bonds of amity toat bind them’ together and also to 
- advance the cause of general peace.” It would be a waste of time to 
comment upon this simple sentence, for siuce the Jey Treaty of 1794, 


--chich Inti: duced arbitration into the modern practice of nations, the 


United States has been a leader, as well as a pioneer m the peaceful 
> settlement of international disputes, and since the meeting of ihe Firs 
Peace Conference at The Hague in: 1899 Holland has been. and is the 
center of international development. It is perhaps not too much to 
‘say that the little city of The Hague has become the unofficial capital 
ci. the society of nations. 

. It may be permissible to quote, in support of these views, a passage 
froma an address of Mr. Frederic R. Coudert, introducing His Excellency 


=: + Mr. Loudon, then Netherland Minister to the United States, but now 


Minister of Foreign Affairs of his country, who in his present capacity 
„Authorized the Netherland Minister to negotiate the treaty in question 
with the United States: . 


There is in Europe one country—t waa ‘going to say a little country, but that is 
not the word, because if bigness consists of high principles, if it consists of altruism, 
if it consists of spiritual power, if it consists of standing for the right and for f Sines 
among men, then Holland is a great country, and altvays has been. It was great in 
the days when the mihtary iteal stood high, and, if I remember rightly, none other 
than Hollanders were accustomed tu carrying brooms at their masthends in a cer- 
tain historic channel, .But times pass along, and having excclied in the ideals of the 
Middle Ages, they left them to excel in the ideals of modern times.! 


1 Proceedings, American Society of International Law (1913), pp. 265-266. 
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put tc the uweatv. Py its arst artic: - 


The high contracting parties agree that all dis uies between them, of every nature 
whetsoever, to the settlement of which previ” < arollration treaties or agreements 
cio wot apply in their terms or arc not applied © iant. shall, when diplomatic methods 
of edjustment have failed, be referred for in: estigation and report to a permanent 
international commission, to be constisuted in the mapner preseried in the next 
succeeding article; and they agres not to dvicre war or begin nostlities during such 
investigation and before the report is submited. 


it is believed that this article defines in ibe clearest and mosi unimis- 
takable language the relation of the internatienal commission to arbi- 
tration, for it is expressly statec. that diplom tie methods shall have 
been used to produce agreement and that they have failed; that arbi- 
tration is not rejected in favor of a commission, because the disputes 
to be submitted to it arc either those not covered by a treaty of arbi- 
tration, or, if included, are not actually arbitrated. (That is to say, 
disputes of whatsoever nature, not included in arbitration treaties, 
are to be subinitted to the commission, so that the new agency is to 
supplement the. dcrects or shortromings of sucu irevties and to bring 
to «liscussion all matters of cont roversy between the iva countries ir 
exress of the obligation assumed in treaties of arbitration., i 

As wilf be seen in Article Mi, the swe countries do not confuse the 
proceedings before the sorernission with the consequences of arbitration, 
besuse the commission reports: the arbitral tribunal decides. The 
contracting parties believe, and it would appear oronerly, that a report 
based upon careful investigation is tantamount to a settlement, and 
itas to be hoped that this belief wili be justified by the tacts. It will be 
noted that the concluding clause of Article I provides that war shall 
nct be declared or hostilities begun before the report of the commis- 
sicn is submitted. While war between The Netherlands and the United 
States is unthinkable, such an pei is far from useless. Its very 
presence is an-invitation to other nations, with which war is not un- 
thinkable, to investigate Paa they ficht, or rather to pe in- 
stead of fighting. Its presence In many instruments of shis kind will 
renforce its induence in this one, and it will be harder in the fa ture 
tkan in the p£ot to refuse the reasonable demand of a foreign nation 
tc submit 9 controversy such as wte blewing up of the Maine to an inter- 
netional coramission of inquiry. 

The next article deals with the compotion of this important 
bedy: ` 


514 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


aud habits of different races have developed- or diminished competitive efficiency:.. 
The contest i$ econome; the racial difference is a mere mark or incident of the e3 


nomic struggle. i ; 

All nations recognize this tact, and ii ig for this reason that each nawon ig per- 
mitted to determine who shall and who shal not be permitted to settle in its domi ions 
and ‘become a part of the body politic, to the enc that it may preserve internal peace 
ead avoid the contentions which are so likely to disturb the harmony of interna- 
tional relations. rte 2 


In support Gf this statement he Hi the exclusion of Chinese laborers 
from Japan, under an Imperial ovdinaace of 1899; and added: 

The Department is, however, far from imputing to the Imperial Government in 
its enforcement of the ordinence 4 design to- make a racial discrimination. On the 
contrary, thé Department assumes that the question with which the Imperial Gev- 
ernment were seeking to deal was in its essence economic and racial only incidentally, 
and that this would continue to be tne case even if the ordinance, althou,h it was no 
doubt originally designed to exclude ene laborers, should be applied to laborers 
of another race. 


The reply to this nete was s the last communication in the correspond- 
ence prior to. the consideration of the proposal for a new treaty. It was 
delivered to the Department of State on August 26, 1913, and in it the 
Minister for Foreizn Affairs stated that the gravamen of the Japanese 
complainé is that the legislation is “eg industria discriminatory ageixst 
this Empire as compared with other states’’?,and “mortifying to tne 

nation and disregardful of the national susceptibitities of the Japanese 
people.” He added: i 


Whatever causes may have been responsibie for the nieasure, it can not be denied 


that, in its final manifestation. it is clearly indicative of racial antagonism. Nor, in 


the opinion of the Imperial Government, car. any justification for.such enactment be 
found in the assertion that it was “the emanation of economié conditions.” It is the 


high office of modern treaties 0° commerce to prevent undae international d’scrimina- - 


tions, and the most favored nation principle, which finds a place in béarly all such 
ecmpacts, has had‘the effect, in an internasionsl sense, of equalizing opportunities 
in all the various avenues of commercial and industrial life. It is true that special 
privileges are, in exceptional circumstances, sometimes granted by one nation in 
favor of ancther, but the present. case stands out, it is believed, as the one single in- 
stance ‘without historical parallel, in which a state maintaining, by treaty, the ve- 
civrocal most favored nauon relations with another state, has ever, in a matter such 
as that under discussion, easayed to discriminate against such other state, as com- 
pared with third powers with which no such relations exist. 


The Ambassador further added that his Government did not T T 
the reason or necessity for the allusion to the exclusion of Chinese la- 
borers from Japan for “the question of. immigration has nothing what- 
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The United States answers: 

(a) That Article I of the treaty, which refers to real property, makes 
no reference to the ownership of land, but merely stipulates that the 
citizehs or subjects of the contracting parties shall have the liberty 
“to own or lease and occupy houses, manufactories, warehouses, and 
shops” and “to lease land for residential purposes.” 


The Secretary continues: 


The question of the ownership of land was, in pursuance of the desire of the Japa- 
nese Government. dealt with by an exchange of notes in which it was acknowledged 
and agreed that this question should be regulated in each country by the local law, 
and that the law applicable in the United States in this regard was that of the re- 
spective States. This clearly appears from the note of Baron Uchida to Mr. Knox of 
February 21, 1911, in which, in reply to an inquiry of the latter on the subject, Baron 
Uchida said: 

“In return for the rights of land ownership which are granted Japanese by the 
laws of the various States of the United States [of which, I may observe, there 
are now about 30] the Imperial Government will by liberal interpretation of the 
law be prepared to grant land ownership to American citizens from all the States, 
reserving for the future, however, the right of maintaining the condition of reciprocity 
with respect to the separate States.” ) 


From the foregoing the Secretary of State concludes: 


First, that the California statute, in extending to aliens not eligible to citizenship 
of the United States the right to lease lands in that State for agricultural purposes for 
a term not exceeding three years, may be held to go beyond the measure of privilege 
established in the treaty, which does not grant the right to lease agricultural lands 
at all; and secondly, that, so far as the statute may abridge the right of such aliens 
to own lands within the State, the right has been reserved by the Imperial Govern- 
ment to act upon the principle of exact reciprocity with respect to citizens of the in- 
dividual State. In a word, the measure of privilege and the measure of satisfaction 
for its denial were perfectly understood and accepted. 


(b) The Department reiterates its assertion that, inasmuch as the 
California statute in express terms requires the recognition of treaty 
rights, it is not to be assumed that any such right would not be fully 
protected. 

.-(c) That the Japanese contention extends “too far the theory that 
the ownership of property carries with it a vested right to dispose of 
such property in all the ways in which property may be transferred, by 
sale, by gift, or devise, or by descent, without future limitation or re- 
striction.” It is added zhat “such a theory would render it impossible 
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for a country to alter its laws with regard to the transmission of prop- 
erty.” | | 
(d) As to the fear of the Japanese Government that vested rights of 


property are impaired by the statute, the Secretary of State- assures that . 


Government that such rights will be fully protected by the courts. He 
goes further and states that: 


If a case should ever be disclosed in which it was maintained by the Imperial 
Government that the existing property rights cf one of its subjects had been impaired 


by the statute, this Government would stand ready to compensate him for any loss _ 


which he might be shown to have sustained, or even, in order to avoid any possible 
allegation of injury, to purchase from him his lands at their full market value prior 
to the enactment of the statute. 


(2) In answer to the allegation that the act is repugnant to the most 
favored nation clause of the treaty, the Department points out that 
most favored nation clauses universally relate to matters of commerce 
and navigation; that the alien ownership of land has seldom been treated 
in the practice of the United States as a matter of most favored nation 
treatment but has been secured only by special treaty stipulations. 

In the course of the discussion the Japanese Ambassador referred to 
the naturalization laws of the United States under which, he stated, 
“Japanese subjects are as a nation, apparently denied the right to ac- 
quire American nationality.” This, he said, was “mortifying to the 
Government and people of Japan, since the racial distinction inferable 
from those provisions is hurtful to their just national susceptibilities.” 
In reply, the Secretary of State denied that the naturalization laws of 
the United States make any distinction that may be considered as na- 
tional, and stated that an historical examination of them would show 
that the Government and people of Japan have no ground to feel that 
any discrimination against them was intended. Inasmuch as the Am- 
bassador had acknowledged that the question of naturalization “is s 
political problem of national and not international concern,” the sub- 
ject was not further alluded to. 

From the point of view of international law, the issues thus raised be- 
tween the two governments are very interesting and Important, but it 


would not be possible within the limits of these columns to enter into | 


a discussion of the questions involved with any expectation of satisfac- 
torily treating them. The correspondence has-been summarized in such 
a way, it is hoped, as to give to our readers a clear idea of the problem 
before the two governments for solution. 


On aol 
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MEDIATION IN. MEXICO 


A comment on the situation m Mexico at the time of going to press 
(July 1) must necessarily be fragmentary and unsatisfactory, because 
of the lack of authentic and official information. It seems unwise, how- 
ever, not to note the changes in the situation since the last comment, 
which appeared in the Oztober number of the JouRNAL fcr 1913; but 
any statements made are subject to correction, and it seems only fair 
to inform the reader of this fact. 

Leaving aside for the moment the mediation of Argentina, Chile, and 
Brazil, the events of the past few months have not changed materially 
the attitude of the United States. It has refused, and does still refuse, 
to recognize General Huerta’s government. The General has steadily 
refused to comply with the suggestions of the United States that elec- 
tions be held and that he be not a candidate and he still controls the 
City of Mexico and a large portion of the country. General Carranza, 
the choice of the Constitutionalists for President, exercises the func- 
tions of such within the territory opposed to the Huerta régime, and 
the leader of the constitutionalist army in the field, General Villa, has 
had many notable successes, including the taking of Zacatecas, claimed 
to be the key to the City of Mexico. 

The United States stands ready to recognize any government which, 
in its opinion, represents the Mexican people and which in fact exercises 
authority throughout the country. General Huerta appears steadily 
to have lost ground. The Constitutionalists appear to have gained; but 
“neither party has as yet obtained or exercises that control which, in 
the opinion of the United States, would justify its recognition as the 
actual and existing government of Mexico. Such appears to be the 
situation, irrespective of mediation. 

It is therefore necessary to inquire what. change has been produced 
by mediation and the results which have already flowed from it. To 
understand, however, the task of the mediators it is necessary to con- 
sider some events which may be said to have led up to it. President 
Wilson stated in his address to Congress on August 27, 1913,' that he 
would observe a strict impartiality in his treatment of the contending 
factions. He said: 

I deem it my duty to exercise the authority conferred upon me by the law of 
March 14, 1912, to see to it that neither side to the struggle row going on in Mexico 


1 American Journal of International Law, Supplement, 1913, pp. 279 et seq. 
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receive any assistance from this side of the border. I shall follow the best practice 

of nations in the matter of neutrality by forbidding the exportation of arms or muni- 

tions of war of any kind from the United States to any part of the Republic of Mexicc 

—a policy suggested by several interesting precedents and certainly dictated by 

many manifest considerations of practical expediency. We can not in the circum- 

stances be the partisans of either party to the contest that now distracts Mexico, or 
constitute ourselves the virtual umpire between them. 


Had President Wilson recognized the government of General Huerta, 
the forces of Carranza and his followers, so far as the United States is 
concerned, would have been regarded as rebels in arms against a legiti- 
mate government. - The situation was anomalous in that neither party 
having been recognized, there existed, in the view of the United States, 
no legal government. President Wilson, therefore, considered that the 
proclamation putting into effect the iaw of March 14, 1912, operated 
against the Constitutionalist party and in favor of General Huerta and 
his partisans, who, recognized as the legitimate government by many 
nations, were in a position to obtam arms and ammunition. Therefore, 
on February 3, 1914, he withdrew the embargo on the importation of 
arms into Mexico, thus placing, as far as he could, the contending fac- 
tions upon an equality. So matters stood until April 9, 1914, when 
certain blue-jackets from the United States man-of-war Dolphin wers 
arrested at Tampico. The facts surrcunding this incident and the con- 
clusions drawn from them are stated in the President’s address to Con- 
gress of April 20, 1914: 


On the 9th‘of April a paymasger of the U. S. S. Dolphin landed at the Iturbide 
Bridge landing at Tampico with a whaleboat and boat’s crew to take off certain sup- 
plies needed by his ship, and while engaged in loading the boat was arrested by an 
officer and squad of men of the army of Gen. Huerta. Neither the paymaster nar 
anyone of the boat’s crew was armed. Two of the men were in the boat when the 
arrest took place, and were oblized to leave it and submit to be taken into custody, 
notwithstanding the fact that the boat carried, both at her bow and at her stern, 
the flag of the United States. The officer who made the arrest was proceeding up 
one of the streets of the town with his prisorers when met by an officer of higher au- 
thority, who ordered him to‘return to the landing and await orders; and within an 
hour and a half from the time of the arrest orders were received from the commander 
of the Huertista forces at Tampico for the release of the paymaster and his men. 
The release was followed by apologies from the commander and later by an expression 
of regret by Gen. Huerta himself. Gen. Huerta urged that martial law obtained et 
the time at Tampico; that orders had been issued that no one should be allowed to 
land at the Iturbide Bridge; and that our sailors had no right to land there. Our 
naval commanders at the port had not been notified of any such prohibition; and, 
even if they had been, the only justifiable course open to the local authorities woukl 
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have been to reques the paymaster and his crew to withdraw and to lodge a protest 
with the commanding officer of the fleet. Admiral Mayo regarded the arrest as so 
serious an affront tbat he was not satisfied with the apologies offered, but demanded 


that the flag of the United States be saluted with special ceremony by the military 


commander of the port. 


It appeared that General Huerta was willing to fire a salute of twenty- 
one guns, but insisted that the United States should fire a like salute, 
and that the gurs of the respective countries should be fired alternately. 
This suggestion was unacceptable to the United States, and the Presi- 
dent, after setting forth the facts surrounding the incident and calling 
attention to acts of aggression on the part of General Huerta, thus con- 
tinued: 


I therefore come to ask your approval that I should use the armed forces of the 
United States in such ways end to such an extent as may be necessary to obtain 
from Gen. Huerta sad his adherents the fullest recognition of the rights and dignity 
of the United State. 


Objection was made in Congress to the fact that the flag incident, 
however unparconable, was not in itself a sufficient justification for 
the use of the ermed forces of the United States, and that instead of 
confining the us of the armed forces to this incident and to their use - 
against General Huerta and his followers, the resolution should be 
broadened by sach an enumeration oi events in Mexico as might in 
after days justi‘y the United States before the bar of history. This 
view was especially voiced by Senator Root, who said on this point: > 


The insult to tke flag is but a part—the culmination, if you please—of a long 
series of violations >f American rights, a long series of violations of those rights which 


` ìt is the duty of out country to protect—violazions not, for the most part, of govern- 


ment, but made possible by the weakness of government, because through that 
country range bancs of freebcoters and chieftains like the captains of free companies, 
without control or responsibility. Lying back of this incident is a condition of 


. things in Mexico wnaich absolutely prevents the protection of American life and prop- 


erty except througa respect for the American flag, the American uniform, the Amer- 
ican Government. 

It is thai which zives signiticance to the demand that public respect shall be paid 
to the flag of the Lnited States. There is our justification. It is a justification lying 
not in Victoriano Huerta or in his conduct aione, but in the universal condition of 
affairs in Mexico. The real cbject to be attained by the course which we are asked 
to approve is not -he gratification of personal pride; it is not the satisfaction of an, 
admiral or a Govesnment. It is the preservation of the power of the United States 
to protect its citizcns under those conditions. 

If we omit fron: the resolution that shall be passed to-night all reference to the 
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matters that are enumerated in the substitute, we omit the real object which forms 
the only justification for action. Without that, sir, upon the showing of the resolu- 
tion reported by the committee we would be everlastingly wrong. With the fac-s 
that are enumerated in the substitute the astion of the United States will rest with 
becoming sense of proportion end national dignity upon adequate foundation and 
cause. 


The proposition to amend the resolution preposed by the House in 
such a way as to include the Mexican situation in its entirety, instead 
of obtaining reparation for the conduct of General Huerta, referred to 
in the President’s address, was voted down, and on April 22, 1914, the 

following joint resolution was passed: 


In view of the facts presented by the President of the United States in his address 
delivered to the Congress in joint session on the twentieth day of April, nineteen hun- 
drei and fourteen, with regard to certain affronis and indignities committed against 
the United States in Mexico: Be it 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembied, That the President is justified in the employment of the armed 
forces of the United States to enforce his demand for unequivocal amends for cer- 
tain affronts and indignities committed against the United States. 

Be it further resolved, That the United States disclaims any hostility to the Mexican 
people or any purpose to make war upon Mexico. 


In the meantime, Admiral Fletcher, ecramanding the American navy 
off Vera Cruz, was directec by the President to land a force of marines 
at that place and to seize the customs house so as to prevent expected 
arms and ammunition from Germany from falling into the hands of 
Huerta and his followers. This was done on April 21, 1914, with a loss 
on the part of the United States of four killed and twenty wounded. 
The next day General Huerta handed his passports to Mr. O’Shaugh- 
nessy, the chargé d’affaires ad interim of the United States, who had 
remained in the Mexican capital, and General Carranza declared the 
seizure of Vera Cruz an act of hostility. President Wilson answered the 
action of the Mexican aspirant for the presidency by restoring on the 
23rd the embargo cn arms which he had withdrawn on February 3, 
1914. 

So matters stood cn April 25, 1914; but forces were at work to prevent 
a continuation of hostilities between the United- States and General 
Huerta. At the banquet of the American Society of International Law 
on the evening of this day, Secretary of State Bryan announced the 
offer and acceptance of the good offices of the diplomatic representatives 
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of Argentina, Brazil and Chile. Mr. Bryan first read the offer and fol- 
lowed it with his reply: 


Mr. Secretary of State: 

With the purpose of subserving the interests of peace and civilization in our con- 
tinent, and with the earnest desire to prevent any further blood-shed, to the prej- 
udice of the cordiality and union which have always surrounded the relations of 
the governments and peoples of America, we, the plenipctentiaries of Brazil, Ar- 
gentina, and Chile, duly authorized thereto, have the honor to tender to your Ex- 
cellency’s Government our good offices for the peaceful and friendly settlement of 
the conflict. between the Unired States and Mexico. 

This offer puts in due form the suggestions which we had occasion to offer hereto- 
fore on the subject to the Secretary, to whom we renew the assurances of our highest 
and most distinguished consideration. 

D. pA GAMA, 
R. S. NAON, 
Epvuarpo Suarez Musica. 


To this important document Mr. Bryan replied as follows: 


The Government of the United States is deeply sensible of the friendliness, the 
good feeling, and the generous concern for the peace and welfare of America mani- 
fested in the joint note Just received from your Excellencies, tendering the good 
offices of your Governments to effect, if possible, a settlement of the present difficul- 
ties between the Government of the United States and those who now claim to repre- 
sent our sister Republic of Mexico. 

Conscious of the purpose with which the proffer is made, tais Government does not 
feel at liberty to decline it. Its own chief interest is in the peace of America, the 
cordial intercourse of her republics and their people, and the happiness and pros- 
perity which can spring only out of frank, mutual understandings and the friendship 
which is created by common purpose. . 

The generous offer of your Governments is therefore accepted. This Government 
_ hopes most earnestly that you may find those who speak for the several elements 
of the Mexican people willing and ready to discuss terms of satisfactory, and there- 
fore permanent, settlement. If you should find them willing, this Government will 
be glad to take up with you for discussion in the frankest and most conciliatory spirit 
any proposals that may be authoritatively formulated, and will hope that they may 
prove feasible and prophetic of a new day of mutual co-operation and confidence in 
America. 
` This Government feels bound in cendor to say that its diplomatic relations with 
Mexico being for the present severed, it is not possible for it to make sure of an un- 
interrupted opportunity to carry out the plan of intermediation which you propose. 
It is, of course, possible that some act of aggression on the part of those who control 
the military forces of Mexico might oblige the United States to act, to the upsetting 
of hopes of immediate peace; but this does not justify us in hesitating to accept your 
generous suggestion. 

We shall hope for the best esults within a time brief enough to relieve our anxiety 
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lest ill-considered hostile demonstrations should interrupt negotiations and difppoint i 


our hopes of peace. 


On April 26th General Huerte accepted mediation and ponki l 
delegates. The mediators, with representatives of General Huerta and 


of the United States, met at Niagara in Canada on May 20th. The 
mediators invited General Carranza to participate in the proceedings by 
appointing and sending delegates, and asked both parties to proclaim 
an armistice. The Huertista delegates appeared and General Huerta 
declared an armistice in accordance with the request of the mediators. 
General Carranza did not send delegates nor did he consent to an armis- 
tice. N otwithstanding this fact, the representatives of the three powers, 
of General Huert and of the United States met in conference. The 
incident of the flag seems to have been brushed aside, and larger meas- 
ures of a kind to restore order were considered. General Huerta agreed 


to withdraw as President and thus open the way for settlement. General . 


Carranza, however, was unwillifg and continues so at the present writ- 


ing to send delegates or to participate in a conference which would 
discuss the internal conditions of Mexico, as he regards such questions as 
matters solely for the people of Mexico to determine. He has been, 
however, willing to discuss the flag incident and to make adequate rep- 
aration, as the constitutional President bf Mexico. 


It-cannot be said, however, that the labors of the mediators have . 


been in vain, for a continuation of hostilities between the United States, 
on the one kand, and General Huerta and his supporters, on the other, 
has been prevented, and a protocol, agreed to by the representatives 
‘of the United States and cf General Huerta, was drawn up and signed 
by the mediators and the delegates on June 24, 1914. This pee is 
as follows: 

Article 1.—The provisional’ government referred to in ie protocol No. 3 shall be 


constituted by agreement of the delegates representing the parties between which 


the internal struggle in Mexico is takinz place. 

Article 2.—(a) Upon the constitution of the provisional, government in ‘the City 
of Mexico the Government of zhe United States of America will recognize it im- 
mediately, and thereupon dipicmatic relations between the two countries will be 
restored. 

(b) The Government of the United States of America will not in any form what- 
soever claim a war indemnity or other internationgl satisfaction. 

(e) The provisional government will proclaim an absolute amnesty to all foreigners 
for any and all close political offenses committed during the period of civil war in 
Mexico. = 

(d) The provisional government will negotiate for the constitution of international 


e 
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2ommissions for the settlement of the claims of foreigners on account of damages 
gustained during the period of civil war, as a consequence of military acts or the 
acts of national authorities. 

Article 3.—The three mediating arii agree on their part to recognize the 
provisional government organized as provided by section 1 of this protocol. 


As far as the United States and General Huerta’s government are 
concerned, the differences between them appear to be adjusted. The 
interna] questions are relegated to the Mexicans for such decision as 
they may deem proper: to take. The mediators żherefore adjourned 
on June 30th, intorder to allow the representatives of the contending 
Mexican factions to come together and agreé upon terms acceptable to 
them, with the understending that the mediators will reassemble in 
order to put the agreements into formal and final shape. Whether the 
adjournment is temporary or sine die, it is impossible to say at present. 
In any event there appears to be no immediate prosvect of a resumption 
of hostilities against Genaral Huerta’s government, and representatives 
“of Latin America have keen called into conference to settle American 
controversies. | 


THE ORIGIN AND PURPOSE OF THE PLATT AMENDMENT 


From time to time the Platt Amendment is referred to as indicating 
the policy which the United States should adops toward the Latin 
` American states in and bordering on the Caribbean Sea and to the 
north of the Panama Canal. In view of this fact. it seems proper to 
state the origin and nature of the amendment, the purposes for which 
“t was devised, and the interpretation put upon it ty the United States 
and accepted by Cuba, s2 as to see whether the amendment is capable 
of a larger usefulness in the field’ of international relations. 

It frequently happens that persons in public life are credited with 
projects which they did not originate, and naturally so, as the superior 
must needs accept responsibility for a line of conduct which he carries 
out, even although it may have been proposed in the first instance by a 
subordinate. The authorship is merged in the result. This is neces- 
sarily so in questions of administration. It shoulc not be so in ques- 
tions of policy outlined by the head of a department, either as regards 
the President, whose approval is necessary, or as regards Congress, whose 
action is required for legislation. ° 

The so-called Platt Amendment -is a striking example of this. It 
_was thought out by Mr. Root as Secretary of War. It was contained 


> 


EDITORIAL COMMENT 589 


tenance of a stable government adequately protecting life, property, and individual 
liberty, and discharging the obligations with respect to Cuba imposed by the treaty 
of Paris on the United States and now assumed and undertaken by the governament 
of Cuba. 

4, That all acts of the military government, and all rights acquired thereunder, 
shall be valid and shall be maintained and protected. 

5. That to facilitate the United States in the performance of such duties as may 
devolve upon her under the foregoing provisions, and for her own defense, the United 
States may acquire and hold the title to land for naval stations, and maintain the 
same at certain specified points. 


The instructions of Secretary Root contemplated Congressional ac- 
tion, and the views expressed in them were incorporated in the following 
proviso,.commonly known as the Platt Amendment to the Army Ap 
propriation Act of March 2, 1901: 


Provided further, That in fulfillment of the declaration in the joint resolution ap- 
proved April twentieth, eighteen hundred and ninety-eight, entitled “For the recog- 
nition of the independence of the people of Cuba, demanding that the Government 
of Spain relinquish its authority and government in the island of Cuba, and to with- 
draw its land and naval forces from Cuba and Cuban waters, and directing the Presi- 
dent of the United States to use the land and naval forces of the United States to 
carry these resolutions into effect,” the President is hereby authorized to “‘leave the 
government and control of the island of Cuba to its people” so soon as a government 
shall have been established in said island under a constitution which, either as a 
part thereof or in an ordinance appended thereto, shall define the future relations 
of the United States with Cuba, substantially as follows: 


I 


That the government of Cuba shall never enter into any treaty or other compact 
with any foreign power or powers which will impair or tend to impair the independ- . 
ence of Cuba, nor in any manner authorize or permit any foreign power or powers 
to obtain, by colonization or for military or naval purposes or otherwise, lodgment 
in or control over any portion of said island. 


II 


That said government shall not assume or contract any public debt, to pay the 
interest upon which, and to make reasonable sinking-fund provision for the ultimate 
discharge of which the ordinary revenues of the island, after defraying the current 
expenses of government, shall be inadequate. 


III 


That the government of Cuba consents that the United States may exercise the 
right to intervene for the preservation of Cuban independence, the maintenance of 
a government adequate for the protection of life, property, and individual liberty, 
and for discharging the obligations with respect to Cuba imposed by the treaty of 
Paris on the United States, ncw to be assumed and undertaken by the government 


of Cuba. 
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IV 
That all acts of the United States in Cuba during its military occupancy thereof 
are ratified and validated, and all lawful rights acquired thereunder shall be main- 
tained and protected. i 
V 
_ That the government of Cuba will execute, and, as far as necessary, extend, the . 
plans already devised or other plans to be mutually agreed upon, for the sanitation 
of the cities of the island, to the end that a recurrence of epidemic and infectious 
diseases may be prevented, thereby assuring protection to the people and commerce 
of Cuba, as well as to the commerce of the Southern ports of the United States and 
the people residing therein. 
VI E 
That the Isle of Pines shall be omitted from the proposed constitutional boundaries 
of Cuba, the title thereto being left to future adjustment by treaty. 


VII 


That to enable the United States'to maintain the independence of Cuba, and to 
protect the people thereof, as well as for its own defense, the government of Cuba 
will sell or lease to the United States lands necessary for coaling or naval stations 
at certain specified points, to be agreed upon with the President of the United States. 


VII 


That by way of assurance the government of Cuba will embody the foregoing 
provisions in a permanent treaty with the United States. 


- A comparison of Mr. Root’s instractions with the Platt Amendment 
shows that in substance as well as in form the instructions and the 
. amendment are practically identical. As previously stated, the amend- 
ment was communicated to the constitutional convention and, in order 
to clear up any doubts cr misunderstanding as to the interpretation 
of the third article both of the instructions and of the amendment, 
Secretary Root sent the following despatch, dated April 3, 1901, to Gen- 
eral Wood, to be communicated to the constitutional convention, and 
which was actually communicated to a committee thereof: 

You are authorized: to state officially that in the view of the President the inter- 
vention described in the third clause of the Platt amendment is not synonymcus 
with intermeddling or interference with the affairs of the Cuban government, but 
-the formal action of the Government of the United States, based upon just and sub- 
stantial grounds, for the preservation of Cuban independence, and the maintenance of 
a government adequate for the protection of life, property, and individual liberty, 
and adequate for discharging the obligations with respect to Cuba imposed by the 
treaty of Paris on the United States. l 


This interpretation of the third article is of the utmost importance, 
as it shows the sense in which it was understood by the United States 
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and Cuba, disclaiming, as it does, “intermeddling or interference with 
the affairs of the Cuban government,” and declaring the right of in- 
tervention to be “for the preservation of Cuban independence and the 
maintenance of a government adequate for the protection of life, prop- 
erty, and individual liberty.” It is thus a guarantee of Cuban sover- 
elgnty, with the.right of intervention to prevent action on the part of 
Cuban authorities, which, if permitted or continued, would jeopardize the 
independence which Cuba struggled so long and so manfully to obtain, 
and to secure which the United States intervened by force of arms in 1898. 

As the amendment, as drafted and interpreted by Mr. Root, was 
accepted and incorporated in the constitution, and the constitution it- 
self was promulgated by General Wood as Military Governor, on 
May 20, 1902, General Wood transferred the government in the fol- 
lowing manner on May 20, 1902, to the President and Congress of the 
Republic of Cuba: 


Under the direction of the President of the United States, I now transfer to you 
as the duly elected representatives of the people of Cuba the government and con- 
trol of the island, to be held and exercised by you, under the provisions of the con- 
stitution of the Republie of Cuba, heretofore adopted by the constitutional conven- 
tion and this day promulgated; and I hereby declare the occupation of the island to 
be ended. 

This transfer of government end control is upon the express condition, and the 
Government of the United States will understand, that by the acceptance thereof 
you do now, pursuant to the provisions of the said constitution, assume and under- 
take all and several the obligations assumed by the United States with respect to 
Cuba by the treaty between the United States of America and Her Majesty the 
Queen Regent of Spain, signed at Paris on the 10th day of December, 1898. 


On behalf of Cuba, President Palma replied: 


As President of the Republic of Cuba, I hereby receive the*government of the 
island of Cuba which you transfer to me in compliance with orders communicated to 
you by the President of the United States, and take note that by this act the mili- 
tary occupation of Cuba ceases, 

Upon accepting this transfer I declare that the Government of the Republic as- . 
sumes, as provided for in the constitution, each and every one of the obligations 
concerning Cuba imposed upon the United States by virtue of the treaty entered into 
on the 10th of December, 1898, between the United States and Her Majesty the - 
Queen Regent of Spain. 


_ It has been thought timely to state the origin and nature of the Platt 

Amendment in a brief but connected narrative, leaving to a subsequent 
comment the applicability of its essentials to the Latin American re- 
publics to the north of the Panama Canal. 
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THE REPEAL OF THE PROVISION OF THE PANAMA CANAL ACT EXEMPTING 
_ AMERICAN COASTWISE VESSELS FROM THE PAYMENT OF TOLLS 


When the Act “to provide for the coenmg, maintenance, protection, 
and operation of the Panama Canal, and the sanitation and government 
of the Canal Zone,” the short title for which is “The Panama Canal Act,” 
was passed by the Congress of the United States and approved by tha 
President on August 24, 1912, an editcrial appeared in the October num- 
ber of the Journal for that year commenting upon the passage of the Act 
through Congress, and especially upon the provision that exempted 
American vessels engaged in the coastwise trade from the payment of 
tolls. Since that time this provision o7 the Act has been the subject of 
international controversy ketween the United States and Great Britain 
and an issue debated at great lengtk and with much earnestness in the 
intarnal politics of the United States. 

It is not necessary for our readers that we restate the positions of the 
two governments or recount the elaborate and at times heated arguments 
which have been elsewhere advanced on both sides of the question as 
to whether the provision referred tc was in contravention of the Hay- 
Pauncefote Treaty. The substance of the first protest of Great Britain, 
dated July 8, 1912, which was filed with the Department of State while 
the Act was pending in Congress, and the text of the memorandum of 
President Taft which accompanied nis signature of the Act by way of 
answer to the British protest, are contained in the editorial referred to. 
The formal protest of Great Britain dated November 14, 1912, and 
handed to Secretary of State Knox by the British Ambassador on 
December 9, 1912, the answer of tha Jnited States, dated January 17, 
1913, and the reply of Great Britain of February 27, 1913, are printed 
in full in the Supplement for 1913, pages 46, 208 and 100, respectivelv. 
The subject was put on the program of the Seventh Annual Meeting of 
the Society, held in Washington in April, 1918, and the printed Proceed- 
ings of that meeting contain the discussions in full on both sides of tke 
question and upon all the points involved in the dispute. 

The diplomatic correspondence kad lagged for a little over a year 
when President Wilson, on March 5, 1914, took a decisive step toward 
ending the international problem whien he had found unsolved upon his 
assumption of office a year previous. On this date he appeared before 


1 The text of the British note is printed ir. the Supplement for 1913, page 48, 
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Congress and made an address in which he expressed his personal opinion 
that discrimination in favor of American ships was prohibited by the 
treaty. But without urging this, his personal view, upon Congress, he 
earnestly requested for other reasons the repeal of the objectionable 
clause. The President’s address is so very brief and concise that it is 
printed textuallv, as follows: 


Mr. Speaker, Mr. President, gentlemen of the Congress: I have come to you upon 
an errand which can be very briefly performed, but I beg that you will not measure its 
importance by the number of sentences in which I state it. No communication I have 
addressed. to the Congress carried with it graver or more far-reaching implications 
as to the interest of the country, and I come now to speak upon a matter with regard 
to which I am charged in a peculiar degree, by the Constitution itself, with personal 
responsibility. 

I have come to ask you for the repeal of that provision of the Panama Canal Act 
of August 24, 1912, which exempts vessels engaged in the coastwise trade of the 
United States from payment of tolls, and to urge upon you the justice, the wisdom, 
and the large policy of such a repeal with the utmost earnestness of which I am ca- 
pable. 

In my own judgment, very fulty considered and maturely formed, that exemption 
constitutes a mistaxen economic policy from every point of view, and is, moreover, 
in plain contravention of the treaty with Great Britain concerning the canal con- 
cluded on November 18, 1901. But I have not come to urge upon you my personal 
views. I have come to state to you a fact and a situation. Whatever may be our 
own difference of opinion concerning this much-debated measure, its meaning is not 
debated outside the United States. Everywhere else the language of the treaty is 
given but one interpretation, anc that interpretation precludes the exemption I am 
asking you to repeal. We consented to the treaty; its language we accepted, if we 
did not originate; and we are too big, tco powerful, too self-respecting a Nation to 
interpret with too strained or refined a reading the words of our own promises just 
because we have power enough to give us leave to read them as we please. The large 
thing to do is the only thing that we can afford to do, a voluntary withdrawal from 
a position everywhere questioned and misunderstood. We ought to reverse our action 
without raising the question whether we were right or wrong, and so once more de- 
serve our reputation for generosity and for the redemption of every obligation without 
quibble or hesitation. 

I ask this of you in support of the foreign policy of the administration. I shall not 
know how to deal with other matters of even greater delicacy and nearer consequence 
if you do not grant it to me in ungrudging measure. 


A bill to carry out the President’s request was immediately introduced 
in the House of Representatives and promptly passed. In the Senate, 
however, it met a formidable and determined opposition, and was not 
passed until June 11th, after three months of debate, and then only with 
an amendment aimed to reserve any rights which the United States may 
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have under the treaty to discriminate in favor of its own vessels. The 
amendment was accepted by the House of Representatives on the 
following day and on June 15, 1914, the Act received the approval of the 
President of the United States and kecame a law. As finally passed, 
the Act, commonly known as the Repeal Bill, consists of only two sec- 
tions, which read as follcws: . 


Be it enacted by the Senate and House of Representatives of the United States of America 
tn Congress assembled, That the second sentence in section five of the Act entitled 
“An Act to provide for the opening, maintenance, protection, and operation of the 
Panama Canal, and the sanitation and government of the Canal Zone,” approved 
August twenty-fourth, nineteen hundred and twelve, which reads as follows: “No 
tolls shall be levied upon vessels engaged in the coastwise trade of the United States,” 
be, and the same is hereby, repealed. 

Sec. 2. That the third sentence of the third paragraph of said section of said Act 
be so amended as to read as follows: “When based upon net registered tonnage for 
ships of commerce the tolls shall not exceed $1.25 per net registered ton, nor be less 
than 75 cents per net registered tor., subject, however, to the provisions of article 
nineteen of the convention between she Unised States and the Republic of Panama, 
entered into November eighteenth, nineteen hundred and three:” Provided, That the 
passage of this Act shall not be construed or held as a waiver or relinquishment of any 
right the United States may have under the treaty with Great Britain, ratified the 
twenty-first of February, nineteen hundred and two, or the treaty with the Republic 
of Panama, ratified February twenty-sixth, nineteen hundred and four, or otherwise, ` 
to discriminate in favor of its vessels by exempting the vessels of the United States 
or its citizens from the payment of jolls for passage through said canal, or as in any 
way waiving, impairing, or affecting any right of the United States under said treaties, 
or otherwise, with respect to the sovereignty over or the ownership, control, and 
management of said canal and the regulation of the conditions or charges of traffic 
through the same. 


The proviso inserted in the repeal bill in the Senate ky way of amend- 
ment seems to be of doubtful efect. A reading of the Presidant’s message 
of March 5, 1914 plainly shows that he urged the repeal as an act of grace 
and generosity and that he had no desire or intention to raise the ques- 
tion as to whether the exemption was or was not a violation of the terms 
of the Hay-Pauncefote Treaty. Neither did he place his request upon 
the ground that it was made because of the insistence by Great Britain 
upon her interpretation of the treaty, for he distinctly stated that the 
action should be taken as a voluntary withdrawal by the United States 
from its position. If other evidence of the correctness of this statement 
of the President’s attitude be needed in addition to his own statement 
of it in his address of March 5th, attention is called to a state- 
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ment reported to have been made in the House of Commons on 
June 29, 1914 by Sir Edward Grey, the British Foreign Secretary. In 
referring to an allegation ihat the action of President Wilson was the 
result of a diplomatic bargain with Great Britain, Sir Edward Grey is 
reported to have stated: 


It is due to the President of tae United States and to ourselves that I should so far 
as possible clear away that misrepresentation. It was stated in some quarters that 
the settlement was the result of bargaining or diplomatic pressure. Since President 
Wilson came into office no corr2spondence has passed and it ought to be realized in 
the United States that any line President Wilson has taken was not because it was our 
. line, but his own. President Wilson’s attitude was not the result of any diplomatic 
communication since he has come into power, and it must have been the result of 
papers already published to all the world. It has not been done to please us or in 
the interests of good relations, but I believe from a much greater motive—the feeling 
that a government which is to use its induence among the nations to make relations 
better must never, when the occasion arises, flinch or quail from interpreting treaty 
rights in a strictly fair spirit. . 


A simple repeal of the exemption clause in the terms first enacted by 
the House of Representatives, in response to a request such as was made 
by the President, could not properly be interpreted as a waiver or relin- 
quishment of any rights which the United States may have under the 
Hay-Pauncefote Treaty. Neither could the mere fact of the failure of 
the United States to exempt its vessels from the payment of tolls be re- 
garded as a waiver or relinquishment of any such right to exempt. It 
will be recalled that the Panama Canal Act as originally reported to the 
House of Representatives in 1912 made no provision for the exemption 
of American vessels, and, as pointed out in these columns at that time, 
the House Committee in reporting the bill so drawn made a distinct 
declaration that the wording of tae bill was not based upon nor did it 
refer to any interpretation or construction of the treaty. The Committee 
used the following forcible language: 


While many members of our committee believe that by the terms of our treaties 
with Great Britain we are prevented from allowing preferential or free tolls to ships - 
of American registry, either coastwise or ioreign, the majority of the committee voting 
for uniform tolls authorize and request the statement—positive, plain, and unequiv- 
ocal-—that no, language of this s2ction was chosen or used for the purpose of foreclosing 
discussion and differing opinions on that question. They authorize the express 
affirmation that this provision is adopted for present use, disclaiming all intention 
to declare in this section any construction of the language of the treaty or to establish 
any precedent or permanent legislative policy or to bind any future Congress should 
it be deemed expedient or adjudged competent to adopt a different basis. 
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The msertion of the proviso seems to have been made primarily as a 
political expedient for obtaining the support of those Senators who 
did: not believe that the Jaw as adopted in 1912 was a violation of the 
treaty but who opposed the exemption on the ground that it was an un- 
sound economic policy of the government. The adoption of this amend- 
ment serves to indicate the substantial doubt in the minds of a great’ 
many, if not a probable majority, of the Senators that the exemption of 
` American coastwise vessels from the vayment of tolls may not properly 
be granted by the United States without running counter to the letter 
and spirit of the treaty. The approval of this amendment by the Pres- 
ident after he had asked for repeal without raising the question of treaty 
interpretation, shows the narrow margin on which he had to rely in 
getting the bill through the Senate. | 

The adoption of the proviso seems alsc to serve notice that the ques- 
tion has been only temporarily pcstponed and that it may be raised 
again should another Congress see fiz to pursue the policy pursued by 
the Congress in 1912 of using the Canal as a means of aiding the Amer- ` 
ican merchant marine. Such a contingency will no doubt depend in 
large measure upon the amount oi revenue which the Canal actually 
produces and the size of the annual bills for maintaining and operating - 
it. Should there be any considereble deficit it is not likely that any 
future Congress will vote to- increase the daficit by relieving the American 
vessels of their share of the burden. On the other hand, should there be 
a surplus the question of relieving American vessels from the payment 
of tolls in this waterway as in all othar waterways of the United States 
may again be raised. 

There can be no doubt that the best solution of the question would 
ae been its arbitration at the present time, just as there can be no 
doubt that if the question is raised again it will have to be submitted to 
arbitration. It is a purely legal question, Involving the interpretation of 
a treaty, a class of questions universally recognized as being proper 
subjects for international arbitration and mentioned especially in all 
arbitration agreements, including tae general arbitration treaty of 1908 
between the United States and Great Britain, recently renewed for 
another period of five years. 

Arbitration at the present time would have been entirely satisfactory 
to Great Britain. Her last diplomatic communication on the subject 
was practically limited to a request for arbitration.. Arbitration was 
also desired by a majority in the Congress of the United States, but in 
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order to bring about an arbitration in-the United States a treaty nego- ' 
tiated by and wih the consent of the Senate is necessary, and a majority 
of the Senate is not sufficient to consent to a treaty. The assent of 
two-thirds of the Senators is necessary before a treaty may be ratified 
by the Presiden’. of the United States, and it was evident, not only be- 
fore the repeal was requested by the President, but also after it was 
practically assuzed that the bill would be passed, that the consent of 
two-thirds of the Senators could not be obtained to submit the tolls 
question to arbi ration. 


THE EIGHTH ANNUAL MEETING OF THE SOCIETY 


The Eighth Annual Meeting of the American Society of International 
Law was held, according to previous announcement, in Washington at 
the New Willarc Hotel from April 22 to April 25, 1914. The general 
subject selected >y the committee for consideration at the meeting was 
the Monroe Doc'rine. The committee also placed upon the program the 
subject of the teaching of international law in American institutions of 
learning, as expBined in an editorial comment of the Journal for Jan- 
uary last. The codification of international law, which had been in- 
cluded in the prozram as a third subject for consideration, in anticipation 
of a report from the Committee on Codification, was not taken up 
at the meeting kecause the Committee found it impracticable to ren- 
der a report at the present time and requested that the committee be 
continued which request was granted by the Society. 

It was considered desirable and convenient to treat the two general 
subjects to be considered by the meeting separately by dividing the 

sessions between them and the program was arranged accordingly. 
~ In pursuance bf this plan the meeting was opened on Wednesday 
evening, April 22, 1914, at eight o’clock, by the Honorable Elihu Root, . 
President of the Society, who took as the subject for his presidential 
address “The Real Monroe Doctrine.” He was followed by Mr. Charles 
Francis Adams, œ Boston, who described the origin of the doctrine. The 
subject was resumed at the session beginning at 2:30 o’clock on the after- 
noon of Thursday, April 23rd, by a consideration of the statements, 
interpretations ard applications of the Monroe Doctrine and of more or 
less allied doctrires during three different periods of its history. The 
period from 1823-1845 was covered by Mr. William R. Manning; 
“Adjunct Professcr of Spanish American History in the University of 
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Texas; from 1845-1870 by Mr. James M. Callahan, Professor and Head 
of the Department of History and Political Science of the University of 
West Virginia; from 1870 to the present time by Mr. John H. Latané, 
Professor and Head of the Department of History in Johns Hopkins 
University. The subject was continued at the evening session of the 
same day, at which three papers dealing with the misconceptions and 
limitations of the Monroe Doctrine were read,—one by the Honorable 
John W. Foster, formerly Secretary of State of the United States, and 
Chairman of the Executive Committee of the Society; another by Mr. 
Leo $. Rowe, Professor of Political Science in the University of Pennsyl- 
vania, and the third by Mr. Eugene Wambaugh, Professor of Interna- 
tional Law in Harvard Law School. At ten o’clock on the following 
morning Friday, April 24th, Professor William I. Hull, of Swarthmore 
College, spoke on a special topic “The Monroe Doctrine: National cr 
International?” He was followed by Mr. Joseph Wheless, of St. Louis, 
Missouri, who pointed out what countries benefit by the doctrine. 
Professor Hiram Bingham, of Yale University, then gave the Latin- 
_ American attitude toward the doctrine. The final session devoted to 
this subject was held at eight o’clock Friday evening, April 24th. Two 
papers were read at this meeting, one by the Honorable Charlemagne 
Tower, formerly American Ambassadar to Austria-Hungary, Russia and 
Germany, entitled “The European attitude toward the Monroe Doz- 
trine,” and the other by Professor George H. Blakeslee, of Clark Univer- 
sity, who compared the Monroe Doctrine of 1823 with the doctrine of 
the present day and discussed the question whether the doctrine should 
ccntinue to be a policy of the United States. The Honorable Charles B. 
Elliott, who was scheduled to speak on the same subject, was unatle 
on account of illness to be present. . 

The consideration of the subject o? the teaching of International Law — 
was assigned to a conference of teachers of international law, invitations 
to participate in which were sent out by the President of the Society to 
leading educational institutions in the United States. Forty-one colleges 
and universities accepted the invitation and sent representatives to take 
part in the conference as follows: -` 

Boston University, James F. Colby; Brown University, James C. 
Dunning; University of California, Orrin K. McMurray; University of 
Chicago, Ernst Freund; Clark College, George H. Blakeslee; Cornell 
University, Samuel P. Orth; Dartmouth College, James F. Colby, Frank ` 
A. Updyke; Dickinson College, Eugene A. Noble; George Washington 
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University, Char'es Noble Gregory, C. H. Stockton; University of 
Georgia, H. A. Nix; Hamilton College, Frank H. Wood; Harvard Univer- 
sity, Eugene Wembaugh, George G. Wilson; University of Illinois, 
James W. Garner; Johns Hopkins University, James Brown Scott; 
University of Kansas, F. H. Hodder; Lafayette College, E. D. Warfield; 
Lehigh University, John L. Stewart; Louisiana State University, Arthur 
T. Prescott; University of Michigan, Jesse S. Reeves; University of 
Minnesota, Willicm A. Schaper; University of Missouri, John D. Law- 
son; University o? Nebraska, Edwin Maxey; College of the City of New 
York, Walter E. Clark; New York University, F. W. Aymar; North- 
western University, Charles Cheney Hyde; University of Notre Dame, 
William Hoynes; Oberlin College, Karl F. Geiser; University of Penn- 
sylvania, Leo S. Rowe; University of Pittsburgh, Francis N. Thorpe; 
Princeton University, Philto Brown; Swarthmore College, William I. 
Hull; Syracuse University, Earl E. Sperry; University of Texas, William 
R. Manning; Tufts College, Arthur I. Andrews; Union College, Charles 
J. Herrick; University of Virginia, Raleigh C. Minor; Washington 
University, Edwerd C. Eliot; Western Reserve University, Francis W. 
Dickey; Universisy of West Virginia, James M. Callahan; University of 


. Wisconsin, Stanley K. Hornbeck; Yale University, Gordon E. Sherman. 


The conference was opened by the Honorable Elihu Root on Thursday | 
morning, April 26, 1914, at ten o’clock, with a short but very important 
address in which he showed his great interest in the subject. At the 
close of this session His Excellency Mr. da Gama, the Ambassador from 


- Brazil, also addressed the delegates. The following points were placed 


+ 


before the conference for consideration and recommendations: 


1. Plans for increasing the facilities for the study of international law; for placing 
the instruction on a more unifoarm and scientific basis; and for drawing the line be- 
tween undergraduate and graduate instruction. 

2. The question cf requiring a knowledge of the elements of international law for 
candidates for advamced degrees. 

3. The advisability of urging all institutions with graduate courses in law to add 


_a course in international law where not already given. 


4. The advisability of calling she attention of the State bar examiners to the im- 
portance of requiring some knowledge of the elements of international jaw in examina- 
tions for admission io the bar. 

5. The advisabily of requesting the American Bar Association, through its 
appropriate commitiee, to consider the question of including the study of interna- 
tional law in its recommendations for a deeper and wider training for admission to 


_ the bar. 


_ 6. The desirability and feasibility of panie for securing the services of ms 
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of or lecturers on international law to whom can be assigned definite lecture periods 
in institutions where internaticnal law is not now taught or is inadequately taught— 
* the services to rotate between institutions where thev will be acceptable. 


7. The advisability of requesting universizies which now have summer schools to ` 


include among the subjects cffered courses or the elements of international law, ard, 


\ 


if there be occasion for it, to offer advanced courses of interest and profit for advanced . 


students and instructors. 


Each of the foregoing questions was referred to a separate committee, 
upon which the delegates were appointed according to their expressed 
preferences. The seven committees were composed as follows: 


Commirres No. 1.—William I. Hull, Chairman, Walter E. Clark, ` 


Karl F. Geiser, Charles Cheney Hyde, Raleigh C. Minor, Jesse 8. Reeves, 
Leo S. Rowe, William A. Schaper, Gordon E. Sherman, Frank H. Wocd. 
Committee No. 2.—George H. ‘Blakeslee, Chairman, James W. 
Garner, Stanley K. Hornbeck. 
COMMITTEE No. 3.—James F. Colby, Chairman, F. H. Hodder, 
William Hoynes. 


Committers No. 4.—John D. Lawson, Chairman, Charles J. Herrick, 


Edwin Maxey, H. A. Nix, Samuel P. Orth. 

COMMITTEE No. 5.—Edward C. Elioz, Chairman, Francis N. Thorpe, 
Eugene Wambaugh. 

CoMMITTEE No. 6.—Philip Brown, Chairman, Arthur I. Andrews, 
James M. Callahan, Francis W. Dickəy, Arthur T. Prescott, E. D. War- 
field. : 
CoMmMITTEE No. 7.—William R. Manning, Chairman, F. W. Aymar. 

The committees held a number cf sessions and reported their rec- 
ommendations to the full conference on Friday afternoon, April 24th, 
and Saturday morning, April 25th. The recommendations were dis- 
cussed and considered in detail by ths entire conference and adopted by 
it, either as reported by the committees or with modifications or amend- 
ments. The resolutions finally presented and adopted read as follows: 


Resototrian No. Ii 


Resolved, That the Conference of Teachers of International Law and Related 
» Subjects hereby recommends to the American Society of International Law the 
appointment of a Standing Committee of the Society on the Study and Teaching of 
‘International Law and Related Subjects, tpcn lines suggested by the recommenda- 


` tions of the Conference. 


Resourcen No. 2 
Resolved, That, in order to increase the fecilities for the study of international law, 
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the Conference hereby recommends that the following steps be taken to improve and 
enlarge library and reference favilities. ; 

(a) That a carefully prepared bibliography of teanal law and related sub- 
jects be published, with the names of publishers and prices so far as these may be 
obtainable, with especial reference to the needs of poorly endowed libraries. 

(b) That there be published likewise a carefully prepared index or digest of the 
varicus heads and sub-heads in international law, with references to all standard 
sources of authority upon each head. 

(c) That there be published in a cheap and convenient form all documents of state, 
both foreign and domestic, especially Latin American, bearing upon international 
_law, including treaties, documents relating to arbitration, announcements of state 
policy, and diplomatic correspcndence, and that the aid of the Department of State 
be solicited in securing copies of such documents for publication. 

(d) That at short intervals a bulletin be published, containing excerpts from the 
Congressional Record and othsr current sources, giving reliable information upon 
international questions arising from time to time and the final disposition of such 
questions. . 

(e) That a law reporter of international cases be issued. 


Reso.urion No. 3 


Resolved, That, in order further to increase the facilities for the study of interna- 
tional law, the Conference reccmmends that steps be taken to extend the study of 
that subject by increasing the number of schools at which courses in international 
law are given, by increasing the number af students in attendance upon the courses, 
and by diffusing a knowledge of its principles in the community at large, and, more 
particularly: 

(a) That, as the idea of direct government by the people grows, it becomes in- 
creasingly essential to the well-being of the world that the leaders of opinion in each 
community be familiar with the rights and obligations of states, with respect to one 
another, as recognized in international law. Hence, it has become a patriotic duty, 
resting upon our educational inszitutions, to give as thorough and as extensive courses 
as possible in this subject. 

(b) That a course in international law, where possible, should consist of systematic 
instruction extending over at least a full academic year, divided between international 
law and diplomacy. 

(c) That prominent experts in international law be invited from time to time to 
- lecture upon the subject at the several institutions. 


RESOLUTION No. 4 


Resolved, That, with a view of placing instruction in international law upon a more 
uniform and scientific basis, the Conference makes the following recommendations: 

(a) In the teaching of international law emphasis should be laid on the positive 
nature of the subject and the definiteness of the rules. 

Whether we regard the teaching of value as a disciplinary subject or from the 
standpoint of its importance in giving to the student a grasp of the rules that govern 
the relations between nations, it is important that he have impressed upon his mind 
the definiteness and positive character of the rules of international law. The téaching 
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of international law should not be made the occasion for a universal peace prog- 
aganda. The interest of students and their enthusiasm for the subject can best be 
aroused by impressing upon them the evolutionary character of the rules of inter- 
national Jaw. Through such a presertation of the subject the student will not fail 
to see how the development cf positive rules of law governing the relations between 
states has contributed towards the maintenance of peace. 

(b) In order to emphasize the posizive character of international law, the widest, 
possible use should be made of cases end concrete facts in international experience. 

The interest of students can best be arovsed when they are convinced that they 
are dealing with the concrete facts of international experience. The marshalling of 
such facts in such a way as to develop or illustrate general principles lends a dignity 
to the subject which can not help but have a stimulating influence. 

Hence, international law should be 2onstantly illustrated from those sources which 
are recognized as ultimate authority, such as: (a) cases, both of judicial and arbitral 
determination; (b) treaties, protocols, acts, and declarations of epoch-making con- 
gresses, such as Westphalia (1648), Vienna (1818), Paris (1856), The Hague (1899 and 
1907), and London (1909); (c) diplomatic incidents ranking as precedents for actian 
of an international character; (dì the great classics of international law. 

(c) In the teaching of international law care should be exercised to distinguish 
the accepted rules of international law from questions of international policy. 

This is particularly true of the teaching of international law in American institu- 
tions. There is a tendency to treat as rules cf international law certain principles of 
American foreign policy. It is important that the line of division be clearly appre- 
ciated by the student. Courses in the foreign policy of the United States should thers- 
fore be distinctly separated from the courses in international Jaw, and the principles 
` of American foreign policy, when discussec: in courses of international law, shouid 
‘always be tested by the rules which have received acceptance amongst civilized 
nations. a 

‘d) In a general course on internationa! law the experience of no one country 
should be allowed to assume a consequence out of proportion to the strictly inter- 
national principles it may illustrate. 


ReEsoLutTion No. 6 


Resolved, That the Conference recammens that a major in international law in a 
-university course leading to the degree of dostor of philosophy be followed, if possible, 
by residence at The Hague and attendance upon the Academy of International Law 
which is to be established in that citv; that it is the sense of the Conference that no 
better means could possibly be devised for affording a just appreciation of the diverse 
national views of the system of international law or for developing that “international 
mind” which is so essential in a teacher of that subject: and that therefore as many 
fellowships as possible should be established in the Academy at The Hague, especially 
for the benefit of American teachers and practitioners of international law. 


ReEsotvurion No. 6 


_ Resolved, That it is the conviction of this Conference that the present development 
of higher education in the United States and the place which the United States has 
now assumed in the affairs of the Society af Nations justify and demand that the 
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study of the science and historic applications of international law take its place on a 
plane of equality with other subjects in the curriculum of colleges and universities 
and that professorships or departments devoted to its study should be established in 

every institution of higher learning. g 


Resoturion No, 7 


Resolved, That, in order adequately to draw the line between undergraduate and 
graduate instruction in international law, the Conference makes the foliowing rec- 
ommendations: 

Assuming that the undergraduate curriculum includes a course in international 
law. as recommended in Resolution No. 6, the Conference suggests that graduate in- 
struction in international Jaw concerns three groups of studerts: 

(a) Graduate students in law; 

(b) Graduate students in international law and political science; 

(c) Graduate students whose major subjects for-an advanced ores are in other 
fields, for example, history or economics. 

The first two groups of students have a professional interest in international law, 
many having in view the teaching of the subject, its practice, or the public service. 
Therefore, as to them, the Conference recommends that the graduate work offered 
be distinctively of original and research character, somewhat as outlined in Resolu- 
tion No. 4, following a preliminary training in the fundamental principles of the 
subject, as pursued in the undergraduate course or courses. 

As to those of the third group, having less professional interest in international 
law, a broad general course in the subject is recommended. 


RESOLUTION No. 8 


Resolved, That this Conference directs that a letter be sent to teachers of political 
science, law, history, political economy and sociology throughout the country calling 
attention to and emphasizing the essential and fundamental importance of a knowl- 
edge of international law on the part of students in those branches, which letter 
shall state the opinion of this Conference that every college of liberal arts, every 
graduate school and every law school, should have or make provision for courses in 
international law and urge that all graduate students working m the above mentioned 
fields be advised to include this subject in their courses of study. 

Resolved, That, in accordance with the preceding resolution, there be prepared and 
sent out with this letter reprints of Senator Root’s article entitled “The need of pop- 
ular understanding of international law,” which appeared in Vol. 1 of the American 
Journal of International Law, and of his address delivered at the opening of this 
Conference. 

Resolved, That the Recording Secretary of the American Society of International 
Law attend to the drafting, printing and distribution of the above specified letter and 
reprints and that he is hereby authorized, if he sees fit, to send out additional literature 
therewith. 

ResoLtron No. 9 


Resolved, That, in recognition of the growing importance of a knowledge of inter- 
national law to all persons who plan to devote themselves to the administration of 
i . | 


~ 602 “THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


justice, and who, through their profegsional occupation, may contribute largely to the 
formation of public opinion and who often will be vested with the highest cffices in the 
State and nation, this Conference earnestly requests all law schools which now offer 
` no instruction in international law to add to their oe a thorough courséain 
that subject. 

`- Resolved further, That a copy of this resolution be sent to all law schools é in as 
‘United States. 


RESOLUTION No. 10 


Resolved, That the Conference hereby calls the attention of the State bar examiners _ 
and of the bodies whose duty it is to prescribe the subjects of examination, to the 
importance of requiring some knowledge of the elements of international law in 
examinations for admission to the bar, and urges them to make international law one 
of the prescribed subjects. 


Resontutriox No. ii 


Resolved, That the Conference hereby requests the American Bar Association to 
take appropriate action toward including international law among the subjects taugat 
in law schools and required for admission to the bar. 


-Resoturion No. 12 


Resolved, That the Conference hereby adopts the following recommendations: 

(a) That it is desirable, upon the initiative of institutions where instruction in in- 
ternational law is lacking, to take steps toward providing such instruction by visiting 
professors or lecturers, this instruction to ke given in courses, and not <n single lec- 
tures, upon substantive principles, not upon popular questions of momentary interest, 
and in a scientific spirit, not in the interest of any propaganda. 

(b) That members of the American Society of International Law, qualified by 
professional training, be invited by the Executive Council or the Executive Com- 
mittee of the Society to give such courses, and that provision be made, through the 
establishment of lectureships or Sean to bear top necessary expenses of the ` 
undertaking; 

(c) That the Standing Committee on the Study and Teaching of International 
Law and Related Subjects of the American Society of International Law, the appoint- 
ment of which was recommended in Resolution No. 1, be requested to ascertain what 
institutions are in need of additional instruction in intemational law and endeavor to 
find means of affording such assistance as may be necessary to the teaching staff of 
the said institutions or of supplying this additional instruction by lecturers chosen by 
the said Committee and approved by tha Executive Council or Executive Com- 
mittee. 

(d) That steps be taken to bring to the attention of every college aù present not 
offering instruction in international law the importance of this subject and the read- 
iness of the American Society of International Law, through its Standing Commitiee 
on the Study and Teaching of Internatione! Law and Related Subjects, to codperate 
‘with ‘such institutions in introducing or stimulating instruction. 
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ResoLoTion No. 13 


Resolved, That this Conference hereby requests and recommends that universities 
having summer schools offer summer courses in international Jaw. 

Resolved further, That the American Society of International Law, through its 
Standing Committee on the Study and Teaching of International Law and Related 
Subjects, is hereby requested to endeavor to stimulate a demand for courses in inter- 
national law in summer schools. 


_ Resoiurion No. 14 


Resolved, That the Confererce recommends the establishment and encouragement 
in collegiate institutions of specialized courses in preparation for the diplomatic and 
consular services. 


Resotution No. 15. 


Resolved, That the Conference recommends that the study of international law be 
required in specialized courses in preparation for business. 


Resotution No. 16 


Resolved, That a Committee of Revision, consisting of ten members, of which Mr. 
James Brown Scott shall be chairman ez officio, be appointed by the Chair for the 
revision in matters of form of the various resolutions and recommendations made to 
this Conference by the different committees and subcommittees and adopted by it, 
the said Committee of Revision to send a copy of the said resolutions and recommen- 
dations to every law school, college and university in the United States and to the 
American Society of International Law, through its Executive Council or Executive 
Committee, for such action as will serve to effectuate the recommendations of the 
Conference. i 


The following members were, in accordance with Resolution No. 16, 
appointed on the Committee of Revision, which prepared the resolutions 
in the form above given: Robert Bacon, George H. Blakeslee, Philip 
Brown, James F. Colby, Edward C. Eliot, John W. Foster, William I. 
Hull, John D. Lawson, William R. Manning, Elihu Root. 

Space will not permit at this time of any comment upon the signif- 
icance and importance of the action taken by the conference. The bare 
facts have been recorded for the readers of the Journal, who will be in- 
formed through these columns of subsequent lines of action which may 
be developed from this conference, which may turn out to be an epoch- 
making step in fostering the study and teaching of international law. 

The business meeting of the Society was held on Saturday morning, 
April 25th, immediately after the adjournment of the conference of 
teachers of international law. The following officers were elected for 
the ensuing year: 
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President 


_. Hon. Exrev Roor 


Vice-Presidents 


CHIEF Justice WHITE 
Justice Wirum R. Day 
Hon. P. C. Knox 

MR. ANDREW CARNEGIE 
Hon. Joseru H. CHOATE 
Hon. Jonn W. FOSTER 
Hon. GEORGE GRAY 


Hon. Witttram W. Morrow 
Hon. RICHARD OLNEY 

Hon. HORACE PORTER 
Hon. Oscar 8S. STRAUS 
How. Jacos M. DICKINSON 
Hon. James B. ANGELL 
Hon. Wirm H. TAFT 


Hon. WILLIAM J. BRYAN 


Members of the Executive Council to serve until 1917 


Hon. RicHarp BARTHOLDT, Mis- 
souri 

PROF. CHARLES NOBLE (GREGORY, 
District of Columbia 

“Rear ApMirAL CHARLES H. STOCK- 
TON, District of Columbia 

Hon. Joun SHarp WILLIAMS, Mis- 
sissippi 


GEN. Grorce B. Davis, Dis- 
trict of Columbia 
How. A. J. Mowracus, Vir- | 


, 


ginia 

CHARLES B. WARREN, Esg. 
Michigan 

Pror. THEoporE 8S. Woo.sey, 
Connecticut 


Member of the Executive Council to serve until 1916, in place of the late 
Senator Bacon 3 


Hon. Henry Casot Lopere, Massachusetts 


As an honorary member of the Society, the standing committee 
recommended, and the Society elected, Signor Pasquale Fiore, Senator 
of Italy, member ‘of its Council on Diplomatic Affairs, member of the 
Institute of International Law, Professor of International Law in the 


University of Naples. 


At the meeting of the Executive Council, which took place imme- 
diately upon the adjournment of the Society, the following additional 
officers and committees were chosen: 
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Chairman of the Executive Council, Hon. Joun W. Foster 
Executive Committee 


Hon. ELmu Root Hon. ROBERT LANSING 

Hon. SEorGE Gray Hon. Joun Basserr MOORE 

Jackson H. Rauston, Ese. Pror. GEORGE G. WILSON 
Hon. Oscar S. STRAUS 


Ex-Officio 


Hon. Joun W. Foster, Chairman 

JamMos Brown Scorr, Esh., Recording Secretary 
CHARLES Henry BUTLER,- EsQ., Corresponding Secretary 
Hon. CHANDLER P. ANDERSON, Treasurer 


Editorial Board of the American Journal of International Law 


JAMES Brown Scort, Editor-in-Chief 


CHANDLER P. ANDERSON GEORGE W. KircHWEY 
CHARLES NOBLE GREGORY ROBERT LANSING 
Amos S. HERSHEY JoHN BASSETT MOORE 
CHARLES CHENEY HYDE GEORGE G. WILSON 


THEODORE S. WOOLSEY 


GEORGE A. Fincu, Secretary of the Board of Editors and Business 
| Manager of the Journal 


Cammittees 


Standing Committee an Selection of Honorary Members: George G. 
Wilson, Chairman; Jackson H. Ralston, Theodore S. Woolsey. 

Standing Committee on Increase of Membership: James Brown Scott, 
Chairman: Charles Cheney Hyde, John H. Latané, Jesse S. Reeves, 
Theodore i. Woolsey. 

Auditing Committee: Clement L. Bouvé, Jackson H. Ralston. 

Committee on Codification: Elihu Root, Chairman, ex-officio; Chand- 
ler P. Anderson, Charles Henry Butler, Lawrence B. Evans, Charles 
Noble Gregory, Robert Lansing, Paul S. Reinsch, Leo 8. Rowe, James 
Brown Scctt, George G. Wilson. 

Committee on Publication of Proceedings: George A. Finch, Otis T. 
Cartwright. 
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Committee on Ninth Annual Meeting: James Brown Scott, Chairman; 
Philip Brown, James W. Garner, Robert Lansing, Walter S. Penfield, 
Jackson H. Ralston, Eugene Wambaugh. 


The annual meeting closed as usual with a banquet on Saturday 
evening; April 25th. Mr. Root presided as toastmaster and the other 
speakers of the evening were the honorable William Jennings Bryan, 
Secretary of State, the Honorable F. C. Stevens, Member of Congress 
from Minnesota, and Mr. Archibald ©. Coolidge, recently exchange 
professor in Germany of Harvard University. While the members of the 
Society who attended the banquet expectantly awaited the remarks of 
the Secretary of State, in view of the critical state of the relations be- 
tween the United States ard Mexico, growing out of the occupation of 
Vera Cruz a few days previcusly by the naval forces of the United States, 
he took them completely by surprise by announcing and incorporating 


in his remarks the text of the exchange of notes, completed just before ` 


he entered the banquet hall, between the United States and the rep- 
resentatives of Argentina, Brazil and Chile, offering and accepting the 
mediation of the three latter countries in an endeavor to prevent further 
armed conflict between the United States and Mexico. 

The plan adopted this year of dividing the meeting between sessions 
devoted exclusively to professional and scientific discussions and others 
devoted to the presentaticn of the subjects in a way to appeal to a more 
popular audience seems.tc have worked exceptionally well, as the meet- 
ings were better attended than any since the Society’s existence. The 
plan is likely to be followea and perhaps improved upon for the future 
meetings of the Society. 


THE LAKE MOHONK CONFERENCE ON INTERNATIONAL ARBITRATION 


The twentieth annual meeting of the Lake Mohonk Conference on 
International Arbitration ‘vas held in the last week of May and, as usual, 
was attended by a large and influential body of men and women in- 
terested in the peaceful settlement of international disputes and: the 
means by which such settlement may be advanced. ‘The conference 
had the great advantage of having as chairman, Mr. John Bassett 
Moore, late counselor for the Department of State, and in a careful, 
thoughtful and valuable eddress he showed that our government had 
repeatedly submitted disputes to arbitration, which would be excluded 
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by the restrictive treaties either in force or in contemplation. The line 
of advance, therefore, in this case, as in so many instances, is through 
the past rather than by a slavish adherence to present doubts and scru- 
ples as to the efficacy of a method which has justified itself so abun- 
dantly in the last hundred years and more. 

In view of the approaching Hague Conference, it was but natural 
that this subject should figure prominently on the program and in the 
discussion, and the views expressed both in the formal papers and in the 
discussions on the floor were both progressive and constructive. It is 
but natural that there should be an element of sameness in the papers 
on a subject which for twenty years has engaged the attention of the 
conference, and that the views, however well expressed, should be re- 
statements of positions formerly taken. This criticism, if it be a criti- 
cism, would apply to the platform, which aims to embody in terse form 
the views of the members considered as a body. But even if this be so, 
it does not militate in the slightest against the usefulness of the con- 
ference, because it.has stood for peaceable settlement, primarily through 
- arbitration, for the past twenty years. It has convinced opponents, 
, who, in the language of Goldsmith, went to scoff, yet remained to pray. 
In the course of its existence, thousands of people who have attended 
have been strengthened in their views and have become centers of 
propaganda throughout the country. It has thus been an educational 
force and has come to be recognized as such, not only here, but abroad, 
as is evidenced by the frequency and respect with which its proceedings 
are quoted by foreign publicists. The movement created by Albert K. 
Smiley and his friends, and carried on by Daniel Smiley, a devoted and 
worthy successor, has thus become in no uncertain sense and in no small 
measure international. i 

In view of these facts and of the great influence which the conference 
justly has and wisely uses, it seems the part of wisdom to many of its 
friends that, without discarding arbitration, it should nevertheless 
broaden its scope and include a discussion of other agencies calculated to 
carry on and to perfect the work of arbitration. Reference is made to 
judicial settlement as such. There is a great difference of opinion as to 
whether arbitration will continue in the future as in the past, or whether 
it should develop into or give way to judicial procedure as such. Many 
well informed people, both in this country and abroad, maintain that 
arbitral adjustment is synonymous with judicial decision and, if such 
really be the case, it is clear that there is no room for judicial decision 
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as a separate and distinct remedy. It would seem, however, in this case, 
that there could be no objection on the pert of advocates of arbitration 
to the creation of a permanent cours of ‘ustice to decide according to 


judicial methods any and all controversies o- a kind which have pre- , 


viously been arbitrated. If, on the other hand, arbitration differs from 
judicial decision, the queszion may well arise as to which is the better 
method. This; however. is not necessarily involved, because the par- 
tisans of judicial settlement as distinct from arbitration recognize the 
usefulness of the latter method and seek to 2stablish an international 
. court of justice for what they term the judicial decision of disputes be- 
tween nations, without in any way affecting arbitration or the Permanent 
Court of Arbitration created by the First Hague Conference and im- 
proved by the Second. The question is not on2 to be settled by an array 
of distinguished names, which may be cited in favor of arbitration or of 
judicial procedure. The issue goes io the neture of the two remedies 
and the results fowing from the application of the principles controlling 
each. It is, however, safe to assume that the deliberate opinion of a 
man of Mr. Root’s standing and experience should not be lightly dis- 
regarded, and it is common knowladge that he believes the future of 
arbitration—meaning thereby peaceful settlement between nations— 
depends upon its conversion into a truly jadicial proceeding. 

In an address delivered before the American Society for Judicial Set- 
tlement of Internationa. Disputes, Mr. Root said that “the difficulsy 
that stands in the way of arbitration today is an unwillingness on the 
part of the civilized nations of the earth to submit their disputes to 
impartial decision. I think,” he said, “the difficulty is a doubt on the 
part of civilized nations as to getting an impartial decision. And that 
doubt arises from some characteristics o2 arbitral tribunals, which are 
very difficult to avoid.” After considering these difficulties, he then said: 


Now it has seemed to me very clear that in view of these practical difficulties 
standing in the way of our present system of arbitration, the next step by which the 
system of peaceable settlement of internacional disputes can be advanced, the path- 


way along which it can be pressed forward to universal acceptance and use, is to sub- ~ 
stitute for the kind of arbitration we have now, in which the arbitrators proceed ac- 


cording to their ideas of diplomatic obligazion, real courts where judges, acting under 


the sanctity of the judicial ozth, pass upon the rights of countries, as judges pass ` 


upon the rights of individuals, in accordance with the facts as found and the law as 
established. With such tribunals, which are contmuous, and composed of judges 
who make it their life business, you will soon develop a bench composed of men who 
have become familiar with the ways in which the people of every country do their 


esi 
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business and do their thinking, and you will have a gradual growth of definite rules, 
of fixed interpretation, and of established precedents, according to which you may 
know your case will be decided.! 


Certainly the opinion of one who as Secretary of State negotiated 
more treaties of arbitration than any American statesman and who 
appeared as leading counsel of the United States before a great arbitral 
tribunal, is entitled to no ordinary degree of respect and, instead of in- 
discriminate praise oi arbitration and a denial of the differences between 
it and judicial settlement, the essentials of the two methods should be 
examined, in order to see whether a difference exists and whether, as 
Mr. Root says, “the next step * * * is to substitute for the kind of 
arbitration we have now * * * real courts where Judges * * * 
pass upon the rights of countries * * * in accordance with the 
facts as found and the law as established.” 

It is believed that the Mohonk Conference could consider whether 
judicial settlement is the next step and, if so, how this next step could - 
properly be taken. There is no finality i in the domain of politics. A 
remedy which has served its term is cast aside for a better, just as the 
theory of natural law, which rendered inestimable services in the crea- 
ticn and development of international law, has been cast aside as a 
fiction. The conservative has his place, but however he may conserve 
the past, he does not make or mold the future. 

Without, however, dwellmg upon this question, about whit, as has 
been said, there is much difference of opinion, the platform of the Mo- 
honk Conference is quoted in full, and attention is called especially to 
the recommendation of an international court of justice, as recommended 
by the Second Hague Conference: 


The Twentieth Annual Lake Mohonk Conference on International Arbitration 
while deploring the fact that the history of the past year has been disfigured by wars 
in both hemispheres, attended at times by shocking barbarities, recognizes unmistak- 
able signs of the advance of the public opinion of the world towards the peaceful 
setslement of international disputes. The general peace of Europe has been main- 
tained in spite of the grave situation in the Balkans; and in the face of threatened 
waz, the American people have shown a praiseworthy self-restraint, and have ac- 
cepted with commendable spirit the tender of good offices made in accordance with 
the recommendations of the First Hague Conference, by our sister republics of South 
America—Brazil, Argentina and Chile.. 


1 Proceedings of American Society for Judicial Settlement of International Dis- 
putes (1910), pp. 11-13. 


eat 
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We recognize the far-reaching importance of the proffer and acceptance of media- 
tion, and record our confidence that the work of the conference of mediators, now in 
session, will result in an honorable and permenent settlement of the points at issue 
between the United States and Mexico. We express unqualified endorsement of 
President Wilson’s declaration that this couatry does not aim at territorial aggran- 
dizement. - 

We call renewed attention to the necessizy of nidi legislation as shall place all 
. matters involving our relations to aliens and. to foreign nations under the direct and 
effectual control of the federal government aad the jurisdiction of the federal courts. 
Foreign governments can deal only with our nationel government; and the respective 
responsibilities of the states and of the nation should promptly be so readjusted as 
to terminate the anomalous conditions under which our friendly relations with other 
powers have repeatedly in recent years been menaced. 

We urge such action by our government as shall secure the convoking of the Third 
Hague Conference at the earliest. practicable date, with such thorough preparation 
of its program as shall ensure for the Conference the highest measure of success. 
We recall with satisfaction the Initiative of our goverrment in calling the Second 
Hague Conference and in securirg provision in its convention for the assembling of 
the Third Conference. We express our sazisfaction that steps have already been 
taken by our Government to facilitate the calling of the Third Conference. We urge 
upon our people and upon all peoples the importance of convening the Conferences 
at regular intervals. 

` We recommend that in addition to the present Permanent Court of Arbitration at 
The Hague, as established under the conventions cf 1839 and 1907, there be estab- 
lished as soon as practicab!” b among such powers a3 may agree thereto, a court with 
a determinate personnel, g ‘advised by the Second Hague Conference. 

We gratefully recogniz in the establishment since the last Mohonk Conference 
of the Church Péace Un’ m, in the large development of the British and German 
Peace Councils, and in t;e recent solemn appeal of the churches of Switzerland to 
the churches of Europe fcr united effort in behalf of the cause of peace an impressive 
witness of the drawing together of the world's religious forces for the strengthening 
of international justice and co-aperation; and we bespeak for the coming Interna- 
tional Church Conference in Switzerland che earnest support of the American 
churches. 

We express anew our deep interest in the proposed celebration of the centenary of 
peace between the United States and Great Britain, to be inaugurated on Christmas 
Eve, 1914, the anniversary of the signing of the Treaty of Ghent. We commend te 
the world the impressive example of the uniortified Canadian boundary line of 4000 
miles. We rejoice that the plans for the proposed celebration include the official 
participation of many nations, and urge the co-operation of all friends of peace in 
this commemoration of the triumphs of a -rarvelous century of international good 
will and of progress toward international justice and righteousness. 


Resolution 


In view of the powerful influence exercised by the tress, be it resolved that it is 
the sense of the Lake Mohonk Conference on International Arbitration that the 


| 
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cause for which we are striving would be aided and encouraged through the conven- 
ing of a congress of editors in Washington, D. C., for the discussion of international 
arbitration and for the awakening of the public conscience to the advantages of a 
peaceful settlement of differences arising between nations. 


es 
THE BARONESS BERTHA VON SUTTNER (1843-1914) 

It is essential to-the success of any reform that it be presented to the 
public in such a way as to gain and hold its attention. A small knot 
of reformers may convert their immediate friends and create a senti- 
ment in favor of their projects, and this sentiment may suffice if the 
reform in question concern but a section of the community and can be 
carried into effect by the legislature, if it require a statute, provided that 
the reform does not meet with the opposition of large and interested 
sections of the particular community. 

Thus John Howard started prison reform, and he and his followers 
only needed to overcome the indifference of the authorities and the 
public. Again, Sir Samuel Romilly started a movement in favor of the 
- reform of the criminal law of England. This was preéminently a legisla- 
tive question. Members of Parliament were apathetic; and, curiously 
enough, the judges, such as Lords Eldon and Ellenborough, set their 
faces against every attempt to lessen the number of capital offenses. 
But however unsuccessful he was in Parliament, his efforts attracted 
the attention of the public, and the great body of Englishmen became 
convinced of the essential barbarity of their criminal code. The efforts 
of Romilly’s associate and successor in the good work, Sir James Mack- 
intosh, were seconded by public opinion, which made itself felt even in 
an unreformed Parliament, where Sir Robert Peel, on behalf of a Tory 
Government and in the teeth of the old opponents, declared himself in 
his great speech of March 9, 1826, in favor of the reform of the code 
and, as Home Secretary, carried it out. 

Lat us take, however, an example of a larger movement carried to 
success which required and received the support of the public at large. 
The movement for the abolition-of slavery in the United States was 
started by a few obscure reformers-whose names are, however, treasured 
todey by a grateful and regenerated people. Their appeal was largely 
to the conscience; it did not and could not touch or stir the heart. In 
1852, one Harriet Beecher Stowe published Uncle Toms Cabin; or, 
Life Among the Lowly. The situation changed, as it were, overnight. 
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The evils of slavery were presented in a story of absorbing interest; the 
heart of the people was touched, and the abolition of slavery became — 
inevitable. ! 

-The peace movement has bad its Harriet Beecher Stowe; and the 
Baroness von Suttner’s novel, Die Waffen Nieder (Lay Down your 
Arms), published in 1889, can properly be compared with Uncle Tom's 
Cabin. It has been translated into many Janguages. It has shown the 
horrors of war just as its prototype showed the horrors of slavery. Both 
reached the heart and, through the heart, the conscience. Slavery was 
in 1852 discredited and confined to particular localities.. Mrs. Stowe’s 
triumph was therefore easier and more immediate. The war system 
is not confined to any locality, and it can not be said that however op- . 
posed by the select few it was discredited by the many. But the Baroness 
von Suttner’s book called attention to it in such a way as to put it on 
the defensive; and the style of the novel and its incidents were so in- 
teresting in themselves as ta.compel attention. This is the service which 
this high minded and gifted woman rendered to the cause of mankind. 


CHRONICLE OF INTERNATIONAL EVENTS 


WITH REFERENCES 


Abbreviations: Ann. sc. por, Annales des sciences politiques, Paris; Vie Ini., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B. 
boletin, bulletin, bolletino; P. 4. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Para; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
. Diario Oficial; For. rel., Foreign Relations of the Unites States; Ga., gazette, Gavel. 
gazzetta; Cd., Great Britain: Parliamentary Papers; Int., international, internacional, 
internazionale; J., journal; J. O., Journal Officiel, Paris; L’Jnt. Sc., L’Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris; Monit., 
Moniteur belge, Brussels; Martens, Nouveau recueil générale de traités, Leipzig; 
Q. dip., Questions diplomatiques et coloniales; Æ., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Siat. at L., United States Statutes at 
Large; Times, The Times (Landon). 


January, 1913. 

9 FRance—GReEAT BRITAIN. Agreement announced concerning the 
shipment of arms and ammunition to Persia and the Indian 
frontier. N. Y. Times, January 19, 1918. 

9 AsyssiIntia—GREAT BRITAIN. Announcement of British Order in 
Council establishing courts for the benefit of British subjects in 
Abyssinia. N. Y. Times, January 19, 1913. 

10 FrancE—NETHERLANDS. The protocol concerning maritime rules, 
signed December 17, 1909, was ratified by a note which con- 
tained further agreement upon the subject. French text: Mar- 
tens (3), 7:770. 

12. Be.erom—Botivia. Consular convention, signed August 21, 1911, 
promulgated by Belgium. French text: Mém. dipl., 51:631. 


February, 1918. . 
15 France—Spain. The delegates to the Franco-Spanish arbi- 
tration tribunal, under compromis provided for in Art. 27 of 
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February, 1913. 
the convention of November 27, 1912, convened in Morocco. 
-The arbitrator for France is A. Fabry, and for Spain, M. Léone. 
In case of disagreement the King of England will name a third 
. arbitrator. La Paix par le droit, 28:151. 


18 Brergrum—Germany. Exchange cf notes concerning customs 


duties. German and French texts: Reichs G., 1919:748. 
28 GrrmMany—Russia. Convention for the protection of literary and 
artistic property signed. French text: Arch. dipl., 129:5. 


March, 1918. l 

8 Greece. Law regulating maritime prize courts. J. O. (Greece), 
March 26, April 8, 1913; French taxt: R. gén. de dr. int. pub., 21 
(doc.) :34. . 

15 Denmarz—Si1am. ‘Treaty concerning extraterritorial jurisdic- 
tion signed. Ratifications excaanged at Bangkok, June 12, 1918. 
French text: Martens (8), 7:674. 

-81 Brazit-—-Dominican Repus.ic. Ratifications exchanged of the ar- 

bitration convention signed April 29, 1910. Spanish and Por- 

tuguese texts: Martens (3), 8:156; Diario do Brazil, June 8, 1913. 


April, 1918. 

26 Buicaria—Roumantia. The ambassadors of Germany, Austria, 
England, Italy and France, signed protocol relative to frontier of 
Dobroudja. French text: Arch. dipl., 180:295. 


May, 1918. 

19 AustrRia-HUNGARY—SWEDEN. Ratifications exchanged of treaty 
signed June 22, 1911, interpreting the treaties of commerce and 
navigation signed November €, 1873 and April 25,1911. French 
and German texts: Martens (€), 8:296. 


June, 1918. 
5-10 INTERNATIONAL CONFERENCE for the protection of submarine 
cables met in London. Frenzh text of resolutions adopted: La 
Vie Int., 4:136. 
19 PORTUGAL—-SWITZERLAND. Renewal of arbitration convention 
which expired August 18, 1913. Rapport du conseil ad. de la cour 
permanente d'arbitrage, 1918. 


| 
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July, 1918, | 

17 Mexico—Turkry. Ratifications exchanged of consular conven- 
tion signed December 238, 1910. French text: Martens. (3), 
8:286. l 


August, 1913. 
8 Caiırm—lIraLry. Arbitration convention signed. Rapport du con- 
seil ad. de la cour permanente d'arbitrage, 1913. 


September, 1918. 

18 Great Britain—Siam. Extradition convention signed. Martens 
(3), 8:194. 

22 FRANCE—GREECE. French decree proclaiming convention for the 
protection of dramatic property signed April 22, 1912. French 
text: Arch. dipl., 180:198. ; 


November, 1918. 
1 FIFTH CONFERENCE ON WEIGHTS AND MEASURES MET AT PARIS. 

Twenty-six states were represented. La Vie Int., 4:137: 

A8 Ecuapor—ItTaty. General treaty of arbitration, signed Feb. 25, 

| 1911, promulgated by Ecuador. Spanish text: B. Rel. Ext. 
(Chile), 42:98. 

19 ivaty—Urvevay. Convention signed referring to the arbitration 
of the King of Belgium the claim relating to the Italian ship 
Maria Madre. Spanish text: B. Rel. Ezt., (Chile), 42:91. 


ETA 1918. 

18 FRANcE—TUuURrKEY. Treaty signed referring to arbitration the 
French claims against Turkey. Under the treaty the compromis 
went into effect upon the approval of Turkey, which was given 
April 25, 1914. French text: J. O., 1913:3853. ` 

23 Bererum—FranceE. Convention signed relating to pasturage on 

_ frontiers. Arch. dipl., 130:325. 


January, 1914. 
1-8 SrxtH CENTRAL AMERICAN Conran MET AT TEGUCIGALPA. 
31 Great Brrrain—Itaty. Renewal of arbitration convention which 
expired February 1, 1914. Rapport du conseil ad. de la cour per- 
manente d'arbitrage, 1913; Italian and English texts: G. B. Treaty 
Series, No. 4, 1914. 
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February, 1914. 

2 France—Pervu. Arbitration convention signed referring French 
claims against Peru to the Hague Tribunal. French text of 
decree promulgating, February 12, 1914. Mém. dipl., 52:120. 

4 France—Great Briain. Exchange of notes respecting the trade 
in arms and ammunition at Muscat. French and English texts: 
G. B. Treaty Series, No. 9, 1914. . : 

14 AustTRIA—FRANCE-—~GERMANY—GREAT BritTaIn—ITaLy—RvssIA 
—Turkry. Exchenge of notes relating to the Aegean Islands. 

_ French text: Arch. dipl., 130:239. 


15 GreaT BRITAIN—SPAIN. Exchange of notes renewing for a further 


period of five years the arbitration convention signed February 
27, 1904. Spanish and English texts: Arch. dipl., 180:241; G. B. 
Treaty Series, No. 3, 1914. 

26 GREECE—NETHERLANDS. Dutch decree promulgating the conven- 
tion signed March 11, 1913, submittirg to arbitration the claim 
of Edward Narik, a Dutch citizen, against Greece. French and 
Dutch texts: Staaisb., 1914, No. 58. 


March, 1914. 
7 Ecuapor—Iraty. Ratifications exchanged of the convention ad- 
ditional to the treaty of ccmmerce signed February 26, 1911. 
B. Rel. Ext. (Ecuador), 1914:752. 
14 SPAIN— SWITZERLAND. Exchenge of ratifications of arbitration 
treaty signed June 18, 1913. Spanish text: Ga. de Madrid, 1914, 
2:174. 


‘April, 1914. 


1 Unirep States. Hen. Rober: Lansing took the oath of office as 


Counselor of the Department of State. Mr. Lansing was associate 
counsel for the United States in the Behring Sea Arbitration, 


1892-8; counsel for the United States, Behring Sea Claims Com- - 


mission, 1896-7; solicitor forthe United. States, Alaskan Boundary 
Tribunal, 1903; counsel for the United States, North Atlantic 
Coast Fisheries at The Hague, 1909-1910; agent for the United 
States, American and British Claims Arbitration, 1912-1914. Mr. 
Lansing is a member of the American Society of International 
Law and a member of the Board of Editors of this JOURNAL. ` 
1 -Korpa—Japan. Japan assumed the management of the six foreign 
settlements in Seoul, according to the agreement of April, 1913, 
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April, 1914. 
between the foreign office of Chosen and the consular representa- 
tives of the interested powers. N. Y. Herald, April 3, 1914. 

2 Tamo Hacue CONFERENCE. Announced that the Russian Na- 
tional Preparatory Committee has decided not to raise the ques- 
tion of disarmameni on the ground that it would be premature. 
Times, April 3, 1914. 

3 Great BriraIn—GREECE. Exchange of notes recording an agree- 
ment between the respective governments relating to commercial 
travellers’ samples. French and English texts: G. B. Treaty 
Series, No. 8, 1914. l 

6 CoLompia—Unitep STATES. Treaty signed restoring friendly re- 
lations between the two countries. An indemnity of $25,000,000 

-is to be paid to Colombia within six montks after ratifications 
have been exchanged. Colombian coastwise ships are exempted 
from tolls in the Panama Canal. The Colombia-Panama bound- 
ary is to be based upon the law of June 9, 1855 marking the 
boundaries of the former State of Panama. The United States 
is to lend its good offices for the settlement of pending questions 
between Colombia and Panama. The treaty contains this clause, 
to which exception is taken: “Expressing regret that anything 
should have occurred.” The treaty was approved by both 
houses of the Colombian Congress, June 9, 1914. Not yet acted 
upon by the United States Senate. R. of R. (N. Y.), 49:682. 

9 Merxico—Unirep States. The paymaster and boat crew of the 
U. S. S. Dolphin landed at Tampico for supplies and were ar- 
rested and detained for two hours by Mexican soldiers, being: 
finally released with an apology. Rear Admiral Mayo, in com- 
mand of the American ships before Tampico, was not satisfied 
with the apology given and demanded -that the Mexican forts — 
fire by 6 p. m., a salute of twenty-one guns to the American flag. 
The Mexican authorities refused to fire the salute unless the 
American ships returned the same number of guns. The Presi- 
dent of the United States presented an ultimatum to President 
Huerta demanding a full and unconditional salute of the Amer- 
ican flag before 6 p. m., April 19. This was refused. On 
April 20, President Wilson read a message to Congress asking 
authority to “use the armed forces of the United States in-such 
ways and to such an extent as may be necessary to obtain from 
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General Huerta end his adherents the fullest recognition of tae | 
rights and dignity ot the Un-ted States,” and on April 22 a joint 


` resolution justifying the use of force was adopted by Congress. 
_ On April 21, to prevent the landing of a cargo of 15,000,000 rounds 


of ammunition anc 200 rapid fire guns brought over to Huerta 
in the German ship Ypiranga, the President directed Admiral 
Fletcher to take possession of the customs house at Vera Cruz. 
Marines and sailors were landed and the customs house captured, 
the American loss being 19 killed and 70 wounded, the Mexican 
loss being 126 kitled‘and 195 wounded. The fighting was con- 
tinued the second day. On Abril 22, the American Chargé was 
handed his passports by General Huerta, and on April 23, tne 
Mexican Chargé at Washington asked for and received his pass- 
ports. On April 23, President Wilson restored the embargo on 
the shipment of arms into Mexico. On April 24, several Mexicans 
were killed while attempting to dynamite the international bridge 
at Laredo, Texas, by American soldiers. On April 24, the Fifth 


. Brigade of the United Statas Army sailed from Galveston for 


Vera Cruz, and on the 30th General Funston assumed control of 
Vera Cruz. On April 25 the United States accepted the offer of 
Argentina, Brazil and Chile to act as mediators in the dispute. 
On April 27 the Huerta Government accepted the offer of media- 
tion and on April 28 Carranza and Villa the Constitutionalists 
agreed not to oppose the cecupation of Mexican territory by 


.the United States so long as térritory controlled by the revolu- 


tionists is not invaded. A virtual ermistice went into effect with- 
out formal agreement between the United States and the Huerta 
Government. Since the armistice went into effect, the German 
steamers Ypiranga and Bavaria landed the arms and ammuni- 
tion at Puerto Mexico or May 26, but shipments. to the - 
revolutionists from Galveston and New York were stopped by 
the United States. 

The mediation conference held its first meeting at Niagara 


“Falls, Canada, May 20. The mediators are: the Brazilian Am- 


bassador, Sefior Dominicio da Gama, President of the Conference; 
Sefior Don Eduardo Suarez. Minister from Chile to the United 
States; Señor Romulo-S. Neon, Minister from Argentina to the 


United States; delegates from Mexico, Sefior Rabasa, Sefior 
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Rodriguez and Señor Elguera; delegates from the United States, 
Hon. Joseph Rucker Lamar, Associate Justice of the Supreme 
Court of the United States, Mr. Frederick E. Lehman, former 
Solicitor General cf the United States. The first protocol, re- 
lating to the formation of a provisional government, was signed 
June 12, and the final protocol on June 24. The conference 
took a recess on June 30. No formal adjournment took place. 
See this Journal, 8:578. 

GREAT BRITAIN—UNITED States. Ratifications exchanged of the 
agreement signed May 31, 1913, extending the duration of the 
arbitration convention of April 4, 1908. Text: U. S. Treaty 
Series, No. 587; G. B. Treaty Series, No. 6, 1914. 

Iraty—Unrrep Srates. Ratifications exchanged of convention 
signed May 28, 1913, extending duration of the arbitration con- 
vention of March 28, 1908. English and Italian texts: U.S. 
Treaty Series, No. 588. 

Norway—Unitep Strates. Proclamation by the United States 
of the arbitration convention extending duration of the conven- 
tion signed April 4, 1908, ratifications of which were exchanged 
April 13, 1914. Enghsh and Norwegian texts: U. S. Treaty 
Series, No. 589. : 

FRANCE—SWITZERLAND. French law putting into effect the con- 
vention regulating the use of the water-power of the river Rhone, 
signed Oct. 4, 1918. French text: J. O., 19138:3878. 

Mexico—Unirep States. The President of the United States 

_ restored the embargo on the shipment of arms into Mexico. See . 
this JoURNAL, 8:582. 

Austria. By a ministerial decree errr stopped the emigration 
of youths and men under thirty-five years of age unless they 
have performed full military service. 

SWITZERLAND—UNitTeD STATES. Ratifications exchanged of conven- 
tion signed Nov. 3, 1913 extending the duration of the arbitra- 
tion convention of February 29, 1908. English and French texts: 
U.S. Treaty Series, No. 590; French text: Arch. dipl., 180:324. 

Russia—TurRKEY. Announcement of accord relating to duties 


' ‘and the admission of Russian delegates into the administrative 


council regulating the publie debt. This accord is not to go into 
effect until consented to by the Powers. Q. dipl., 87:623. 
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the presence of a British cruiser.” This claim was adjudicated. 
under the convention signed April 6, 1906. The Haitian Govern- 

- ment complied with the demands. Times, May 7, 1914. > 
6 FRance—Monaco. French decree promulgating customs conven- 
' tion signed April 10, 1912. French text: J. O., 1914:4181. 
8 FRaANcE—Spain. French decree promulgating fisheries convention 
signed September 25, 1913. French text: J. O., 1914:4606. 

13 Satvapor—Unirep Erares. Treaty signed renewing for further 
period of five years the arbitration treaty which expired July 3, 
1913. 

17 CHina. Announcement made of a proposed $30,000,000 loan to 
China by the Bethlehem Steel Trust of the United States, for 
the construction of a naval dock, with platform for heavy coast 
defence guns at Foochow. This loan is said to have been orig- 
inally negotiated by Prince Tsai-hsung in 1909, and while it 
is not known that a contract was actually signed at that time, 
it seems certain that’ pledges were exchanged and the present 
government finds itself bound. The agreement is said to provide 
for the repayment cf the loan in 35 years, the floating dock to be 
security. Only American engineers and material are to be used. 
‘There is a proviso that one-third of the sum shall be paid the 
Chinese Government within three months of the signature, to 

- be used as that government may see fit, the remaining two-thirds 
ee being bound to be used in the construction of the dock. Times, 
~May 18, 1914. 

de “Panama Canal was opened for regular traffic. 

19 s.3anta. During disorders at Durazzo, Albania, Austrian and 
Italian cruisers appeared, and Essad Pasha Toptani, Albanian 
Prime Minister, accused of plotting against the new Albanian 

\ Government, was arrested, with his wife, and hurried aboard an 
Austrian cruiser. i 

à -Japan—Unrrep STATES. Haunts exchanged of the agree- 

' ment signed at Washington, June 28, 1913, renewing the arbi- 
tration convention of May 5, 1908. English text: g S. Treaty 
Series, No. 591. 

26 Tiper. Russia has assented in principle to the arrangement affect- 
ing the Anglo-Russian convention which has been signed at Simla 
in respect to the autonomy of Tibet. Times, May 26, 1914.. ` 


f 
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27 PERMANENT COURT OF Aearoanen at Tae Hacur. The Report 
of the Administrative Council of the Permanent Court of Ar- 
bitration at The Hague, 1918, announeed the list of members of 
the court as follows, with date of original appointment and last 
appointment: 

Argentine Republic: 

His Excellency Mr. Estanislas 3. Zeballos, Doctor of Laws, 
Professor of. International Private Law at the University of 
Buenos Aires, Ex-Minister oz Foreign Affairs and Religion, 
July 6, 1907; June 12, 1913; 

His Excellency Mr. Luis Maria Drago, Doctor of Law, former 

_ Minister of Foreign Affairs and Religion, member of the Faculty 

of Law of the University of Buenos Aires. July 6, 1907; June 12, 
1913; i 
His Excellency Mr. Carlos Rodriguez Larreta, Doctor of Law, - 
former Minister of Foreign Affairs and Religion, former Pro- 
fessor of Constitutional Law m the University of Buenos Aires, 
Envoy Extraordinary and Minister Plenipotentiary of Argen- 
tine Republic at Paris. July 6, 1907; June 12, 1913; 

Mr. Joaquin V. Gonzalez, Doctor of Law, Senator, President 
of the University of La Plata, former Minister of the Interior; 
former Minister of Foreign Affairs and Religion, former Deputy. 
and former Minister of Justice and Public Instruction. October 
17, 1910. 

Austria-Hungary: 

Mr. Henry Lammasch, Doctor of Law, Aulic Councilor, Pro- 
fessor of International Law at the University of Vienna, Member 
of the House of Peers of the Austrian Parliament, etc. Decem- 

` ber 4, 1900; December 4, 1912; 

His Excellency Mr. Albert de Berzeviczy, Privy Councilor,” 
former Minister of Religion and Public Instruction of Hungary,” 
President of the Hungarian Academy of Science and Letters, 
member and former President af the Chamber of Deputies of the 
Hungarian Parliament, etc. October 22, 1902; February 26, 1909; 

His Excellency Baron Ernest von Plener, Doctor of Law, 
Privy Councilor, President of the Supreme Court of the Com- 
mune of Comptes, member of the House of Peers of the Austrian 
Parliament, etc. February 26, 1909; 
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His Excellency Mr. François de Nagy, Doctor of Law, Privy 
Councilor, former Secretary of State, Professor of Law in the 
Royal Hungarian University of Buda Pest, member of the Cham- 
ber of Deputies of the Hungarian Parliament, etc. December 4, 
1912. 

Belgium: 

His Excellency Baron Descamps, former Minister of Sciences 
and Arts, Senator, Secretary-General of the Institut de Droit In- 
ternational, Professor of Law in the University of Louvain. Oc- 
tober 6, 1900; October 6, 1912; 

Mr. Ernest Nys, Counsellor of the Court of Appeals of Brussels, 
Professor of Law at the University of Brussels. September 5, 
1905; September 14, 1911; 

Mr. Arendt, Henorary Director-General of tbe Ministry of 
Foreign Affairs. January 23, 1907; January 23,1913; 

Mr. J. van den Heuvel, Minister of State, former Minister of 
Justice, Professor of Law in the University of Louvain. No- 
vember 6, 1912. 

Bolivia: 
_ His Excellency Mr. Severo Fernandez Alonsó, Doctor of Law, 
former President of the Republic, former Professor of Interna- 
tional Law in the University of Chuquisaca, Envoy Extraordinary 
and Minister Plenipotentiary of Bolivia to Argentine Republic. 
September 13, 1907; December 1, 1913; 

His Excellency Mr. Claudio Pinilla, Doctor of Law, former 
Minister of Foreign Affairs, Minister of State. September 12, 
1907; December 1, 1913; 

His Excellency Mr. Ignacio Calderón, former Minister of 
Finance, Envoy Extraordinary and Minister Plenipotentiary of 
Bolivia to the United States. February 14, 1910; December 1, 
1913; ` l 

His Excellency Mr. Eliodoro Villazón, Doctor of Law, former 
President of the Republic. December 1, 1913. 

Brazil: | 

His Excellency Mr. Lafayette Rodriguez Pereira, Doctor of 
Law, former Senator, former State Councilor, former President 
of the Council of Ministers during the Empire. September 13, 
1907; February 11, 1914; 
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His Excellency Mr. Rey Barbosa, Doctor of Law, Senator, 
former Ambassador, former Vice-President of the Provisional 
Government of the Republic, member of the Academy of Brazil. 
September 13, 1907; February 11, 1914; | 

His Excellency M. Clovis Bevilaqua, Doctor of Law, Juris- 
consult of the Ministry of Foreigr. Affairs, Professor of the Faculty 
of Law of the University of Recife, member of the Academy of 
Brazil. September 13, 19C7; Feoruary 11, 1914; 

His Excellency Mr. Ubaldino de Amaral Fontoura, Doctor 
of Law, former Senator, former Prefect of the Federal District. 
February 11, 1914. 


Bulgaria: 


Mr. Nicolas Ghénedieff. Doctor of Law, lawyer, former Minis- 
ter of Foreign Affairs. July 10-23, 1913; 

His Excellency Mr. Dimitri Stanicoff, Doctor of Law, (ates 
Minister of Foreign Affairs, Envoy Extraordinary and Minister 
Plenipotentiary. of Bulgaria to Brussels and Paris. July 10-23, 
1901; July 10-28, 1913. 


Chile: 


Mr. Carlos Concha, Doctor cf Law, former Minister of War 
and Marine, former President of the Chamber of Deputies, 
former Envoy Extraordinary and Minister Plenipotentiary of 
Chile at Buenos Aires. Occsober 17, 1907; January 26, 


1914; - 


His Excellency Mr. Miguel Cruchaga, Doctor of Law, former 
President of the Council, Envoy Extraordinary and Minister 
Plenipotentiary to Buenos Aires. Cctober 17, 1907; January 26, 
1914; 

Mr. Manuel Alejandro Alvarez, Doctor of Law, Elève Diplomé 
of the Ecole des sciences morales et politiques de Paris, Technical 
Councilor of the Ministry of Foreign Affairs. October 17, 1907; 
January 26, 1914; 

Mr. Eliodoro Yanez, advocete of the Court of Appeals at 
Santiago de Chile, former Deputy, former Minister of Foreign 
Affairs, Senator. May 31.1913. 


China: 


His Excellency Mr. Wu Ting Fang, former Envoy Extraordi- 
nary and Minister Plenizotent:ary at Washington, former Im- 
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l perial Commissioner for the Revision of the Laws of China. 
April 4, 1905; April 29, 1911; 

His Excellency Mr. Hoo Wei Teh, former Under Secretary of 
State of the Wai Chaiao Pu, Envoy Extraordinary and Minister 
Plenipotentiary to Paris. April 20, 1910; 

Mr. J. van den Heuvel, Minister of State of Belgium, former 
Minister of Justice, and Professor of Law in the University of 
Louvain. April 20, 1910. 

Colombia: 

General Jorge Holguin, former Chargé of the Executive Power, 
former Minister of Foreign Affairs. March 26, 1908; 

General Marceliano Vargas, former Minister Plenipotentiary 
at Paris, former Minister of the Interior. March 26, 1908; 

His Excellency Mr. J. Marcelino Hurtado, Envoy Extraordi- 
nary and Minister Plenipotentiary at Rome. March 26, 1908; 

Mr. Filipe Diaz Erazo, Councilor of the Legation at Paris. 
March 26, 1908. 

Cuba: | 

Mr, Antonio Sanchez de Bustamante, Doctor of Law, Senator, 
Professor of International Public and Private Law at the Uni- 
versity of Havena. January 11, 1908; January 29, 1914; 

His Excellency Mr. Gonzalo de Quesada, former Envoy Ex- 
traordinary and Minister Plenipotentiary at Washington, En- 

= voy Extraordinary and Minister Plenipotentiary at Berlin. Jan- 
uary 11, 1908; January 29, 1914; 

His Excellency Mr. Manuel Sanguily, former Senator, former 
Minister of Foreign Affairs, Inspector General of the Navy. 
January 11, 1908; January 29, 1914; 

Mr. Cosme de la Torriente, former Secretary of State. Janu- 
ary 29, 1914. 

Denmark: 

His Excellercy Mr. J. H. Deuntzer, Privy Councilor, former 
President of the Council and Minister of Foreign Affairs, former 
Professor of Law in the University of Copenhagen, Extraordinary 
Councilor of the Supreme Court. October 14, 1910; 

Mr. Axel Vedel, Chamberlain, former Director of the Ministry 
of Foreign Affairs, Prefect of the Départment of Praestoe. Oc- 
tober 10, 1910: 
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: Mr. C. E. Cold, Councilor of the Court of Appeals of Copen- 
hagen. October 10, 1910; 

Mr. D. Nyholm, Haney Councilor of State, judge of the 
‘Mixed Courts of Egypt, Councilor hors cadre of the oe of Ap- 
peals of Copenhagen. October 9, 1913. | 7 

Dominican Republic: l 

Mr. Apolinar Tejera, Secretary of State for Justice and Public 
Instruction. .September 16, 1907; May 12, 1913; i 

Mr. Cabral i Baez, lawyer, former Minister of Foreign Affairs. 
May 13, 1914; 

Mr. Manuel A. Bachado, lawyer, former Minister of Foreign 
Affairs. May 13; 1914; 

Mr. de J. Froncoso de la Concha, lawyer, Councilor before the 

- Supreme Court. May 18, 1914. 
Ecuador: 

His eecsllenes Mr. Honorato RT Doctor of Law, Dep- 

uty, Senator, Under-Secretary of State in the Ministry of Publie 


Instruction and Foreign Affairs, Rector of the University of _ 


Azuay, former Envoy Extraordinary and Minister Plenipoten- 
tiary at Lima and at Madrid. November 18, 1907; January 20, 
1914; 

His Excellency Mr. Victor Rendon, former Envoy mean: 
nary and Minister Plenipotentiary at Paris. November 18, 1907; 
January 30, 1914; ; 

His Excellency Mr. Gonzalo F. Cordova, Doctor of Law, 
former Deputy, former Senator, former Minister of State, Envoy 
Extraordinary and Minister Plenipotentiary at. ‘Washington. 
January 30, 1914; 

His Excellency Mr. Augusto Aguirre Aparicio, Doctor of Law, ` 

Envoy .Extraordinary and Minister Plenipotentiary at Lima. 
January 30, 1914. | 
France: 

Mr. Léon Bourgeois, Doctor of Law, former Minister of Labor 
and Social Providence, Minister of Foreign Affairs, former Presi- 
dent of the Chamber of Deputies, former President of the Coun- 
cil, Senator. November 16, 1900; November 16, 1912; 

Mr. Decaris, former Ambassador, former Minister of Colonies, 
Senator. May 21, 1905; November 16, 1912; 
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-Baron d’Estournelles de Constant, Minister Plenipotentiary, 
Senator. November 16, 1900; November 16, 1912;, . 

Mr. Louis Renault, Minister Plenipotentiary, member of the 
Institut de Droit International, Professor of the Faculty of law of 
the University of Paris and the Ecole libre des aciences politiques, 
Councilor of the Ministry of Foreign Affairs. November 16, 
1900; November 16, 1912. 

Germany: 

His Excellency the Chevalier von 1 Treutlein-Moerdes, Director 
of the Royal Ministry of J ustice of Bavaria, Councilor of State. 
January 21, 1914; 

Mr. Johannes Kise Doctor of Law, Privy Councilor of Lega- 
tion, Director of the Department of Foreign Affairs, Plenipo- 
tentiary of the Federal Council. November 30, 1906; Novem- 
ber 30, 19125: 

Mr. Ferdinand von Martitz, Doctor of Law, Privy Councilor, 
Professor of Law in the University of Berlin. November 30, 
1900; November 30, 1912;. 

Mr. von Staff, Doctor of Law, President of the Supreme Court 
of Merienwerder. May 19, Agi. 

Great Britain: 

The Right Honorable Sir Charles Fitzpatrick, Chief Justice 
of Canada. September 30, 1907; September 30, 1913; 

The Right Honorable Count de Desart,. Privy Councilor, 
former Procurer-General of the King. January 1, 1910; 

The Right Honorable Viscount James Bryce, Doctor of Law, ' 
Privy Councilor, former Ambassador to Washington, former 

' Regius Professor of Civil Law at the University of Oxford. Jan-. 
uary’ 28, 19138. 
Greece: 

Mr. Denis Jenkan; ‘Deputy, RN “Minister of Foreign 
Affairs. December 16-29, 1901; March 5-18, 1908; 

His Excellency Mr. Georges Streit, Minister of Foreign Affairs, 
former Envoy Extraordinary and Minister Plenipotentiary at 
Vienna, former Professor of Public and Private International: 

Law at the Uriversity of Athens, member of the Institut de Droit 
International. December 16-29, 1901; March 5-18, 1908; 
Mr. Michel Kebedgy, former Councilor of the Mixed Court of 


63C 


THE AMERICAN JOURNAL OF -NTERNATIONAL LAW 


Mey, 1914. 


Egypt, former Professor of Publtcand Private International Lav 
at the University o: Berne, member of the Institut de Dron 
International. December 16-29 E901; March 5-18, 1908; | 

Mr. A. Typaldo Bassia, Depu-y Associate Professor of Political 
Eeonomy at the Unirersity of Ataens. January 9-22, 1909. 

Guatemala: 
Mr. Antonio Batres jaune Councilor of State, former Presi 
dent of the Judicial Power and of the Supreme Court, former 
Minister of Foreign Affairs ard of Public Instruction; former 
Envoy Extraordinar” and Minstér Plenipotentiary at Washing- 
‘ ton, Rio de Janeiro, etc. February 8, 1910; 

Mr. Carlos Salazar, temporary Dean of the Faculty of Law, 
Advocate of Guatemala before tne Central American Court cf 
Justice, former memzer of the Court of Appeals. February £, 
1910; | 

Mr. Antonio Gonzalez Saravia. Doctor of Law, member of the 
Supreme Court. July 5, 1913; 

Mr. Alberto Menos, Doctor C Law, former Minister on spe- 
cial missions to Salvador and ses in, July 5, 1913. 

Haiti: 

Mr. Jacques Nico.as ; Leger, laser. President of the Legisl— 
tive Society of Pors au Prince former Envoy Extraordinary 
and Minister Plenipctentiary az Vashington. July 21, 1908; 

Mr. Solon Menos, lawyer, former President of the Legislative 
Society of Port au Prince, former President of the Bar Association 
of Port au Prince, former Secreiazy of State for Finance, of Cor- 
merce, Justice and Foreign Relatons. July 21, 1908; 

Mr. F. D. Legitime, public.s-, former President of the Re- 
public. July 21, 1908; 

Mr. Tertullien Gulbaud, lawyer, secretary of State of Public 
Instruction and Juszice, former Chief of the Cabinet of Hait, 
former member of the Constitutonal Assembly of Haiti, former 
Senator. July 21, 1908. 

Italy: 

His Excellency, Mr. Guido Fuzinato, Doctor of Law, Minister 
of State, former Minister of Pu clic Instruction, Honorary Pro- 
fessor of International Law at tLe University of Turin, _ Deputy, 
Councilor of State. December 7 1908; 
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© | Mr. Victor Emmanuel Orlando, lawyer, Professor of Constitu- 
tional Law in the University of Rome. meputy , former Minister 
of Justice. April 20, 1910; 
His Excellency Mr. Tommaso Tittoni, Doctor of Law, former 
` Minister of Foreign Affairs, Senator, Ambassador at. Paris. 
April 24, 1911; 

Mr. Charles Schanzer, Doctor of Law, Deptty, President of a 
section of the Council of State, former Minister of Posts and 
Telegraphs. December 12, 1912. 

Japan: 
l His Excellency Baron Itchiro Motono, Doctor of ay , Ambas- 
sador at St. Petersburg. November 30, 1900; November 30, 1912; 
. Mr. Henry Willard Denison, Councilor of the Ministry of 
Foreign Affairs. November 30, 1900; November 30, 1912. ; 
Luxemburg: 3 

‘Mr. Henri Vannerus, President of the Council of State, Presi- 

‘dent of the Supreme Court.. October 10, 1903; October 10, 1909. 
Mexico: 

Mr. José Iv2s Limatour, Doctor of Law, former Secretary of 

State for Finance and Public Credit, member of the Institut de 
. France, associate of the Academie des sciences morales et politiques. 
March 7, 1907; December 27, 1913; 

Mr. Pablo Macedo, Doctor of baw: former President of the 

Monetary Commission, former Director of the National School 
of J urisprudence cf Mexico. March 7, 1907; December 27, 
1913; a 

Mr. Joaquin D. Casastis, Doctor of on former Ambassador 
at Washingtor, former Director of the National School of Juris- 
prudence of Mexico. June 2, 1908; 

His Excellency Mr. Carlos Peas Envoy Extraordinary and 
Minister eid aac at PUSAR and The Hague. Decem 
ber 27, 1913. 

Nicaragua: — 

Mr. Désiré Pector, former Consul-General of Honduras and 
o Ni icaragua at Paris. - Mateh 3, 1908. 
Norway: 

Mr. G. Gram, former Minister of State, Governor of Province. 
November 17, 1900; December 22, 1912. 
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His Excellency Mr. George [’rincis apenas, Toctor of Lax, 
former Minister of State and >resident of the.Council, Envoy. 
Extraordinary and Minister Plen-potentiary at Ccpenhagen and 
The Hague, member of the Ncbzl Committee of the Storthing, 
member of the Institut de Droit [=ternational. January 23, 1902; 
December 11, 1908; 

Mr. Sigurd Ibsen, Doctor ol “aw, former Ninuater of State. 

_ March 21, 1906; March 9, 1912: 

Mr. H. J. Horst, former Presi ent of the Lagtting, Presidert” 
of the Norwegian Group of the Iaterparliamentarr Union, men~ 
bet of the Interparliamentary Council, member of the Nobel 
Committee of the Storthing, member of the Commission of the 
International’ Peace Bureau. March 31, 1906; March 9, 1912. 

Netherlands: 

His Excellency Jonkheer A. €. de Savorin oan Doctar 
of Law, Minister of State, i. ae of the Interior, former 
Professor of the Free University of Amsterdam, member of the 
Second Chamber of the States General. November 1, 1900; 
November 1, 1912; 

Jonkheer G. L: M. H. Ruys de E E Doctor of Lav, 
former Minister of J ustice, mem er of the State Council on Es- 
traordinary Service, Queen’s Commissioner in tke Province cf 
Limbourg. November 1, 1900; * ovember 1, 1912 

His Excellency M. P. W. A. Cort van der Linden, Doctor cf: 
Law, former Minister of Juste, former membe- of the State 
Council, Minister of the Interio>. November 1, 1912; . 

His Excellency Jonkheer A. F C. van Karneb3ek, Doctor cf 
Law, Minister of State, forme: Minister of Foreign Affaire. 
October 24, 1918. 

Panama: 

Mr. Ramon Valdés, Doctor >f Law, Minister Resident cf 
-= Panama at London and BrusseB. July 12, 1913; 

His Excellency Mr. Belisario 2orras, Doctor of Law, former 
Envoy Extraordinary and Min-s-er Plenipotentiary at San Jose, 
and at Washington, President o? Panama, 1912-1916. March 18, 
1911. 

Peru: 
Mr. Ramon Ribeyro, Doctor oz Law, President of the Supreme 
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Court, Professor of Public International Law in the University 
of Lima, former Minister of State. May-23, 1910; 

Mr. Luis F. Villaran, Doctor of Law, Rector of the University 
of Lima, member of the Supreme Court, former Minister of State. 
May 28, 1910; 

His Excelleney Mr. Manuel Alvarez Calderon, Doctor of Law, 
Professor in tha University of Lima, Envoy Extraordinary and 
Minister Plenipotentiary at Brussels and Berne. May 23, 1910; 

Mr. Lizardo Alzamora, Doctor of Law, Member of the Supreme 
Court, Professor of the Faculty of Law, former dean of the same 
faculty, former Minister of Justice, etc., ete. May 12, 1905; 
June 2, 1913. 


Persia: 


His Excellency Mirza Hassan-Kahn Mouchir ed Dovleh, 
former Envoy Extraordinary and Minister Plenipotentiary at 
St. Petersburg, Minister of Public Instruction. May 12, 1905, 
June 2, 1913. 


Portugal: 


His Excellency Mr. Fernando Mattoso Santos, former Minister 
of Finance and Foreign Affairs. November 13, 1903; Novem- 
ber 14, 1909; 

His Excellency Mr. José Capello Franco Frazão (Comte de 
Penha Garcia), former President of the Chamber of Deputies. 
May 25, 1910; | 

His Excellency Mr. Arturo Pinto Miranda Montenegro, former 
Minister of Justice. May 26, 1909. 


Roumania: Š 


Mr. Théodore G. Rosetti, former President of the Council of 
Ministers, former President of the High Court of Appeals and 
Justice, Senator. November 21, 1900; November 21, 1912; 

Mr. Jean N. Lahovary, former Minister of Foreign Affairs, 


former Envoy Extraordinary and Minister Plenipotentiary, 


former Secretary of State for the Departments of Agriculture 
and Customs, Deputy. November 21, 1900; November 21, 1912; 

Mr. Constantin G. Dissescu, Secretary of State’ for the De- 
partment of Religion and Public Instruction, Professor of the 
University of Bucarest, Senator. November 21, 1906; Novem- 
ber 21, 1912. 
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Mey, 1914. 


Russia: 


His Excellency Mr. A. Sabouroff, Secretary of State, ee 
of the Council of the Empire, President of the First Department 
of the Council of the Empire, Senator, Privy Councilor. De-. 
cember 20, 1909; 

His Excellency Mz. Tagantzeff, member of the Council of the 
Empire, Senator, Privy Councilor. December 20, 1909; 

His Excellency Baron Michel de Taube, Doctor of Law, Ad- 
junct Minister of Pxblic poten Privy Councilor. Decem- 
ber 20, 1909. 


Salvador: 


Mr. Manuel Delgado, Doctor of Law, former Minister of 
Foreign Affairs, former Envoy Extraordinary and Minister 
Plenipotentiary, former Rector of the National University. 
November 2, 1909; 

Mr. Salvador Galegos, Doctor of Law, former Minister of 
Foreign Affairs, fermer Envoy Extraordinary and Minister 
Plenipotentiary. Ncvember 2, 1909; 

Mr. Salvador Rocriguez Gonzalez, Doctor of Law, Secretary 


_of State for the Ministry of Foreign Affairs, of Justice and Public 


Worship. November 2, 1909; 
Mr. Alonso Reyss Guerra, Doctor of Law, Cond roni 
to Germany. August 7, 1911. 


Servia: 


His Excellency Mr. Georg Pavlovitch, former Minister of 
Justice, former Proessor of the Faculty of Law of Belgrade, 
former President of the Court of Appeals. April 3-16, 1901; 
March 15-28, 1913: 

His Excellency Mr. Milenko R. Vesnitch, Doctor of Law, former 
Minister of Justice, former Prasident of the Scoupchtina, former 
Professor of the Faeulty of Law of Belgrade, Envoy Extraordi- 


_ nary and Minister P enipotentiary at Paris, member of the Institut 


de Droit Internationcl. April 3-16, 1901; March 15-28, 1913. 


Siam: 


Mr. Carragioni d’Orelli, Doctor of 7 Councilor of Legation, 
Paris. June 9, 1903; 

Mr. Jens I. Westengard, Consul-General of Siam, Minister 
Plenipotentiary. March 6, 1911. 
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May. 1914. 
Sweden: 

His Excellency Mr. Knut Hjalmar Léonard de Fanano, 
‘Doctor of Law, former Minister of Justice, former Minister of 
Religion and Public Instruction, former Envoy Extraordinary 
and Minister Plenipotentiary at Copenhagen, former President 
of the Court of Appeals of Jonképing, former President of the 
faculty of Law of Upsala, former Governor of the Province of 
Upsala, President of the Council, Minister of War. December 2, 
1904, November 26, 1910; . 

Mr. Johan Frederik Ivar Afzelius, Doctor of Law, President 
of the Court of Appeals of Stockholm, former Councilor of the 
Supreme Court, member of the First Chamber of the Diet. 
February 18, 1905; November 26, 1910; 

Mr. Johannes Hellner Doctor of ee former Minister without 
portfolio, former member of the Supreme Court, member of the 
Second Chamber of the Diet. December 7, 1906; December 7, 
1912; 

His Excellency Baron Carl Nils Daniel Bildt, Doctor of Let- 
ters, Envoy Extraordinary and Minister Plenipotentiary at 
Rome, member of the Swedish Academy at Stockholm. De- 
cember 7, 1906; December 7, 1912. 

` Switzerland: 

His Excellency Mr. Charles Edouard Lardy, Doctor of Law, 
Envoy Extraordinary and Minister Plenipotentiary at Paris, 
member and’ former President of the Institut de Droit Interna- 
tional. December 31, 1900; December 9, 1912: 

Mr. Eugéne Huber, Doctor of Law, Professor of Private 
Law in the University of Berne. June 10; 1905; March 19, 
1912; © 

Mr. Leo Weber, Doctor of Law, former Federal Judge, Colonel 
of Military Justice and former Auditor-in-Chief of the Swiss 

army. January 3, 1910; danua 1, 191% 
Turkey: see 

His Highness Ibrahim Hakky Pasha, former Grand-Vizier. 
January 28, 1909; 

His Excellency Gabriel Nouradounghian, Senator, former 
Minister of Commerce and~Public Works, former Minister of 
Foreign Affairs. January 28, 1909; 
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May, 1914. 
His Excellency Yorghiadis Effendi, Senator. January 28, 
1909; 
His Excellency Said Bey, Vice-President of the legislative sec- 
tion of the Council of State. September 17, 1909. 
United States: 


Hon. George Gray, Doctor of Law, former Senator, Judge of : 


the Circuit Court. October 11, 1900; November 27, 1912; 

Hon. Oscar 8. Straus, former Secretary of Commerce and 
Labor, former Ambassador to Constantinople. January 9, 
1902; January 10, 1914; 


we 
, 


Hon, Klihu Root, ae Secretary of State, Senator for New | 


York, associate member of the Institut de Droit International. 
December 15, 1910; 


Hon. John Bassett Moore, Professor of International Law in ` 


Columbia University, former Counselor of the Department of 
State, member of the Institut de Droit International. Novem- 
ber 27, 1912. 

Uruguay: 

Mr. Juan Pedro Castro, Doctor of Law, Senator, ime Pro- 
fessor of civil law at the University of Montevideo, honorary 
member of the Council of Information, former President of the 
Senate, former Envoy Extraordinary and Minister Plenipoten- 
tiary at Paris and Brussels. August 9, 1907; Augùst 9, 1913; 

Mr. Juan Zorilla de San Martin, Doctor of Law, former Minis- 
ter Plenipotentiary, former Professor of Public International 
Law. April 25, 1911; 

Mr. José Pedro Massera, Doctor of Law, former Director 
General of Public Instruction, former Professor of Penal Law, 
member of the Chamber of Deputies. April 25, 1911; 

Mr. Manuel B. Otero, lawyer, Senator, former Professor of 
the University of Montevideo. January 13, 1914. 

Venezuela: * ; 

Mr. Nicomedes Zuloaga, Doctor of Law, lawyer, former mem- 
ber of the Court of Appeals. March 23, 1909; 

Mr. Francisco Arroyo Parejo, Doctor of Law, lawyer, former 
Procurer General, Professor of Civil Law at the University of 
Caracas. March 23, 1909; 

Mr. Carlos Léon, Doctor of Law, former Minister of Public 


a 


ri 
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J M ay, 1914. 
‘instruction, former Member of the Court of Appeals, Polso 
of Political Economy and Sociology at the University of Caracas, 
March 23, 1900; 

Mr. Manuel Antoni Matos, Dane Senator, former Minister 
a of France. March 23, 1909. 
7 27-29 THE LAKE MOHONK CONFERENCE ON INTERNATIONAL ARBI- 
TRATION met at Mohonk Lake, New York. Hon. John Bassett | 

Moore, formerly Counselor of the Department of State, pre- 

sided. 

} 28 Peru. Argentina, Brazil, Chile and the United States recognized 

the new Peruvian Gove under the presidency of Col. 
Oscar Benavides. The United States recognized the provisional 
government of Peru, February 12, 1914. 

28 Avustrra-Huncary—Unirep States. Ratifications exchanged of 
agreement, signed at Washington, May 6, 1914, extending dura- ° 
tion of arbitration convention of January 15, 1909. English, 
German. and Hungarian texts: U. S. Treaty Series, No. 592. 


June, 1914. 

1 Moneo. In an identic note to the American, British, French 
and German Ministers to China, the Government of Mongolia 
reasserted that Mongolia was no longer under the jurisdiction — 
of China, and begged that consuls, or other-properly authorized 
‘representatives, be sent to Urga to conclude treaties of com- 
merce and friendship similar to that concluded with Russia. 
The note states that this request has been made twice previously 
and no answer received. Mongolia has refused to participate 
in the proposed conference between China and Russia to deter- 
mine Mongolian. boundaries, and it 1s reported that a body of 

- §,000 well-equipped Hunghuzes are camping northwest of Chih- 
feng under orders for Urga in Inner Mongolia. Times, June 2, 
1914. 

5 FRANCE—GERMANY. French Jonee promulgating ‘he convention 
regulating the sale of alcoholic beverages, signed January 18,. 
1914. French text: J. O., 1914:5010. 

5 France—ItTaty. French decree promulgating convention relat-. 

-~ ing to marriage signed Aug. 4, 1912, ratifications of which were 
exchanged June 1, 1914. French text: J. O., 1914:5010. 
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June, 1914. ws 4 ; . 

11 Panama Touts. The United ftates Senate passed, with an amend- 
ment affirming that the United States does not relinquish any 
rights under treaties between Great Britain and the United 
States, thé bill repealing tha tolls exemption clause in the Panama 
Canal Act. The House cof Representatives passed the bill as . 
amended June 11, and the President signed it June 15, 1914. 

13 Grexce formally announces zŁe annexation of the Turkish Islands 
of Chios and Mitylene. 

15 Grermany—Great Brirain. Agreement initialled concerning the 
Bagdad Railway. Times, Fune 16, 1914. 

30 Mexico. The mediation conf-rence which met at Niagara, May 20, 
ended. No formal meeting was held, but a recess was taken, 
and in case of need the mediators will assemble elsewhere. 

30 GREECE——UNITED Stares. The President signed the Navy Ap- 
propriation bill, 1914-1915 which has an amendment authoriz- 
ing the sale of the American . battleships Idaho and Mississippi 
to Greece for $12,000,009 The sale was completed by the 
deposit of the certified chack July 8, 1914. 


INTERNATIONAL CONVENTIONS 


ADHESIONS, RATIFICAT:ONS AND DENUNCIATIONS 


COLLISIONS AND SALVAGE AT SEa Brussels, September 23, 1910. 
Adhesions: 
Great Britain for Newicundland. Feb. 4, 1914. Reichs. G., 
191 4:88. 
Hague Conventions. Divorce, marriage, guardianship. June 12, 
1902. 
Denunciation: 
France. Nov. 12, 1913. E. gén, de dr. int. bibs 20 :750. 


LITERARY AND ARTISTIC Propert. Berne, deteanber 9, -1886; Berlin, 
N OY. 8, 1908. ; 


Adhesion: 
Great Britain for Isle of vian'and India. J. O., 1914:2290. 


Great Britain for New Zealand. J.O., 1914:2998. 
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LITERARY AND m«RTISTIC PROPERTY. Diis Aires, August 11, 1910. 
Ratificatiors: 
Eċuador. B. Rel. Exi. (Ecuador), 1914:712. 
Honduras. B. Rel. Ext. (Ecuador), 1914:7153. 


NATURALIZED Citizens. Buenos Aires, August 10, 1910. 
Ratifications: 
Ecuador. B. Rel. Ext. (Ecuador), 1914:112. 


OBSCENE PuUBLEATIONS. Paris, May 4, 1910. 
Adhesions: 
Great Britain for India. October 1, 1913. R. gén. de dr. int. 

pub., 21 304. 


Orrom. The Hague, Jan. 23, 1912: 
Adhesion: ae 
Venezaela. October 28, 1913. B. Rel. Ext. (Venezuela), 4:465. 


Patents. Bue-tos Aires, Aug. 10, 1910. 
Ratification: l 
Ecuacor. B. Rel. Ext. (Ecuador), 1914:7112. 


Pecuniary CLIMĪms. Buenos Aires, Aug. 10, 1910. 
Ratification: ` 
Keuacor. B. Rel. Ext. (Ecuador), 1914:712. 


PostaL ConvENTION. Rome, May 26, 1906. 
- Ratificaticn: 
China. Monit., 1914:1864. 
Spain. Monit., 1914:2809. 
Venezuela. Sent. 30, 1913. B. Rel. Ext. (Venezuela), 3 :647. 


RADIOTELEGRA?2H. London, July 5, 1912. 
Ratificaticns: 

Austra-Hungary, and ‘Bosnia Heroiin, March 12, 1914. 

 Bulgazia, April 27, 1914. 
Chile. April 16, 1914. 
Italy, Fritrea and Somalia, June 18, 1913. 
San Marino, August 1, 1913. 
Norway, October 8, 1913. 
Swed=n, August 8, 1913. 
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Accessions: i 

Cyrenauca, January 13, 1914. 

Mexico (R), October 6, 1913. 

Great Britain for Sarawak, April 23, 1914. 

Tripolitana. January 13, 1914. 3 

G. B. Treaty Series, 1914, No. 7; Monit., 1914:186. 

Japanese ratification of July 16, 1913 included Chosen and 
Formosa, Japanese Somaliland, and Kwangtung; ratification 
of Portugal December 2, 1913, included Portuguese colonies; 
ratification of Spain, June 27, 1913, included Spanish colo- 
nies. J. O., 1914:4701. 


SANITARY CONVENTION. Paris, January 26, 1912. 

Signed by Germany, United States of America, Argentine Re- 
public, Austria-Hungary, Belgium, Bolivia, Bulgaria, Chile, 
‘Colombia, Costa Rica, Cuba, Denmark, Ecuador, Spain, 
France, Great Britain, Greece, Guatemala, Haiti, Honduras, 
Italy, Luxembourg, Mexico, Montenegro, Netherlands, 
Norway, Panama, Persia, Portugal, Roumania, Russia, 
Salvador, Servia, Siam, Sweden, Switzerland, Turkey. 
Egypt, Brazil, Uruguay. 

Ratifications: l 
_ Netherlands, February 26, 1914. 
French and Dutch texts: Staatsblad, 1914, No. 57. 


TRADEMARKS. Buenos Aires, August 1), 1910. 
Ratifications: | 
. Ecuador. B. Rel. Hat. (Ecuador), 1914:712. 


WHITE SLAVERY. Paris, Mey 4, 1910. 
Adhesions: 
Great Britain for Papua and Norfolk Island and Australia. 


Reichs G., 1914:105. l 
KATHRYN SELLERS. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN + 


Aliens Act, 1905. Annual report of H. M. Inspectcr and statement 
with regard to the expulsion of aliens for 1913. Cd. 7345. 914d. 

Arbitration treaty with Italy, signed at Rome, February 1, 1904, 
Exchange of notes renewing for a further period of five years. London, 
January 31, 1914. Treaty series, 1914, No. 4. Id. 

Arbitration treaty with Spain signed at London, February 27, 1904, 
Exchange of notes renewing for a further period of five years. London, 
February 15,1914. Treaty series, 1914, No. 8. 1d. 

British nationality and status of aliens. Bill to consolidate and amend 
the enactments relating to. Sess. 1914. H. L. No. 24, H. C. No. 169, 
each 214d. 

Colombia. Translation of the new Colombian customs tariff law, 
with comparison of new and former rates of duty. Cd. 7861. 74d. 

Commercial travellers. Memorandum summarizing the regulations 
in force in British India, British self-governing Dominions, Crown 
Colonies and Protectorates, and foreign countries with regard to British 
commercial travellers. Cd. 7031. 114d. l 

Copyright, International. . Order in Council, Feb. 9, 1914, amending 
the Order in Council, June 24, 1912, regulating copyright relations 
with the foreign countries of the Berne Copyright Union as eee 
Italy. -Statutory Rules and Orders, 1914, No. 228. 16d. : 
_ Copyright, International. Order in Council, Marck 30, 1914, vary- 
ing Order in Council, Feb. 9, 1914,. regulating copyright relations as 
regards Italy. Statutory Rules and Orders, 1914, No. 5@1. 144d. 

Dominions. Correspondence relating to the representation of the 
self-governing Dominions on the Committee of Imperial Defense and 
to a proposed naval conference. Cd. 7847. 214d. 

Fleets of Great Britain, France, Russia, Germany, Italy, Austria- 
Hungary, United States of America, and J apan, distinguishing the 


1 Official eee of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C. London, England. ; 
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classes of vessels built and building, with date of launch, displacement, 
armaments, etc., January 1, 1914. H.C. Paper, No. 113, 1914. 944d. 


German Tsiparial and State Nationality Law, July 22, 1913, and 


memorandum thereon. Cd. 7277. 2d. 

India, British East. Return of wars and military sean N on or 
beyond the borders of British India, in which the Government of India 
has been engaged since 1908, showing causes, results obtained, num- 
bers of troops employed, cost, etc. H. C. Rept. 1914, No. 184. 

International Conference on Safety of Life at Sea. Text of the con- 
vention signed at London, January 20, 1914. (With translation) Cd. 
7246. is. 9d. 

International Opium Conference, Second, held at The Hague, July, 
1913, Correspondence respecting the. Cd, 7276. 314d. 

Panama Canal Tonnage Measurement, Rules for. Proclamation by 
the President of the United States.. Cd. 7905. 346d. 

Parcel post agreement between the United Kingdom and France, 
signed at Paris, November 22,1918. Treaty series, 1914, No. 2. 8d. 

Peace Conference, Second Hague. Bill to make such amendments 
in the law with respect to international tribunals, neutrality, and other 
matters as are necessary to enable certain conventions of the Second 
Peace Conference to be carried into effect. H. C. Bill, No. 162, 1914. 
2d. 


Persia. Further correspondence respecting the affairs of. (February 


. to October, 1913.) Cd. 7280, 1s. 10d. 

Portuguese West Africa. Further correspondence respecting con- 
tract labor in (January to December, 1913.) Cd. 7279. 1s. 

Rhodesia, Southern. Correspondence relating to the Constitution 
of. (October, 1910, to April, 1914.) Cd. 7254. 3d. 

Slavery, peonage and forced labor. Bill to consolidate and amend 
enactments relating to the slave trade, and to make further and better 
provision with respect to slavery, peonage and forced labor, and to cer- 
tain companies. H.C. Bill, No. 184,1914. 4d. 

Spain and England. Letters, despatches, and state papers relating to 


the negotiations between. Preserved in the archives at Vienna, Brussels, 
' Simancas, and elsewhere. Vol. X. Edward VI. 1550-1552. 15s. Gd. _ 


Union of South Africa. Report of the Indian Enquiry Commissicn. 
Cd. 7265. 5d. 

Union of South Africa. Text oi the Indemnity and Undesirables 
Special Deportation Bill. Cd. 7218. Id. 


| 
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UNITED STATES ? 


American seamen in merchant marine of United States. Hearings 
-on S. 136 to promote welfare of, to abolish arrest and imprisonment as - 
penalty for desertion and to secure abrogation of treaty provisions in 
relation thereto, and to promote safety at sea. Feb. 24~March 13, 
1914. 3 pts. iv+587p. Merchant Marine and Fisheries Committee. 

Arbitration convention between United States and Great Britain, 
signed April 4, 1908, Agreement extending duration of. Signed at 
Washington, May 31,1913. 4p. Treaty serves, 587. State Dept. 

Arbitration convention between United States and Spain, signed 
April 20, 1908, Agreement extending duration of. Signed at Washing- 
ton, May 29,1918. 4 p. Treaty series, 586. (English and Spanish.) 
State Dept. 

Arbitration convention between United States and Sweden signed at 
Washington, May 2, 1908, Agreement extending duration of. Signed 
Washington, June 28, 1913. 4p. (English and French.) Treaty series, 
585. State Dept. 

Canada-United States fisheries. Hearings on H. 13005, Feb. 20, 
1914, 39 p.; Feb. 26, 1914, 19 p.; March 7 and 13, 1914, 24 p. Foreign 
Affairs Committee. 

Report amending H. 13005, to give effect to treaty between 
United States and Great Britain concerning fisheries in waters contigu- 
ous to United States and Canada, signed Washington, April 1 [11], 
1908. Feb. 27,1914. 4p. H.rp. 312. Foreign Affairs Committee. 
Report favoring 8. 4437 to give effect to treaty between 
United States and Great Britain concerning, signed at Washington, 
April 1 [11], 1908. Feb. 26,1914. 2p. S.rp.290. Foreign Relations 
Committee. 

~ Canal Zone, Isthmus of Panama. Executive order relating to Canal 
Zone judiciary. March 12,1914. 2p. No. 189&. State Dept. 

Chinese, Treaty, laws and rules governing admission of; rules ap- 
proved Jan. 24,1914. 73 p. Paper, 5c. Immigration Bureau. 

Claims. References to acts authorizing payment for property lost, 
captured, or destroyed by enemy while in military service, etc., deci- 
sions of Supreme Court and Court of Claims on assignment of claims 
against United States, and veto messages of James K. Polk, Franklin 








2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C. 
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Pierce and Grover Cleveland of French Spoliation Claims, 1914. 38 p. 
War Claims Commiitee. 

Colon fire claims. Communication with accompanying papers, being 
copies of all correspondence between Department of State and Govern- 
ment of Panama in regard to settlement of Colon fire claims, by arbi- 
tration or otherwise, since publication of S. doc. 264, pts. 1 and 2, 57th 
Congress, lst session, and 8. doc. 199, 58th Congress, 2d session, on 
same subject. Feb. 4, 1914. 115 p. 8S. doc. 405. State Dept. 

Copyright. H. 9897 to amend act to amend and consolidate acts 
respecting copyright, so as to require that one copy of best edition of 
work shall be deposited with Register of Copyrights when author of 
work is citizen or subject of foreign state or nation and such work has 
been published in foreign country. March 28,1914. 1p. Pub. No.78, 
5c. 


Copyright law of United States in foree July 1, 1909, as anada by ~s 
acts of Aug. 24, 1912, March 2, 1913, and March 28, 1914; with rules ob. 


practice and procedure under sec. 25, by Supreme Court. Edition of 
March, 1914. 52p. Bulletin 14. Copyright Office. Paper, 10c. 

Dairy Congress, Sixth International. Message relative to acceptance 
by United States of invitation from Government of Switzerland to send 
delegates to, to be held at Berne, June 8-10, 1914, with accompanying 
papers. Feb. 2,1914. 6p. . S. doc. 400. Paper, 5c. 

Diplomatic and consular service of the United States; corrected to 
March 18, 1914. 46 p. State Dept. 

Diseases of Occupation, Third International Congress for. Mencs 
transmitting certain papers relating to acceptance of invitation of Gov- 
ernment of Austria-Hungary to send delegates to, to be held at Vienna, 
September, 1914, and recommending appropriation to defray expenses 
of participation by United States. Feb. 2, 1914. 7 p. S. doc. 401. 
Paper, 5c. l 

Extradition treaty between United ‘States and Paraguay, signed 
Asuncion, March 26, 1913. 12 p. Treaty series, 485. (English and 
Spanish.) State Dept. 


Hawaii. Report amending S. 1759 to reimburse certain fire insur- | 


ance companies amounts paid by them for property destroyed in sup- 
pressing bubonic plague in Hawaii in 1899 and 1900. 7p. S.rp. 208. 
Senate Claims Committee. 

. Report favoring H. 4480, to reimburse certain fire insurance 
companies amounts paid by them for property destroyed in suppressing 





s 
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bubonic plague in Hawaii in 1899 and 1900. March 17, 1914. 8 p. 
H. rp. 815. House Claims Committee. 

Hygiene. and Demography, Transactions of 15th International Con- 
gress on, Washington, Sept. 23-28, 1912, with accompanying papers. 
1918. 6v.in9 pts. State Dept. 

Immigration. Hearings relative to restriction of immigration of 
Hindu laborers into United States, Feb. 18-26, 1914. 3 pts. [vi]+8- 
126 p. Immigration and Naturalization Committee. 

Letter transmitting comments, data, and suggestions on 
H. 6060 to regulate immigration of aliens to and residence of aliens in 
United States. Feb. 2, 1914. 17 p. H. doc. 689. Paper, 5c. Labor 
Dept. 





Additional observations. Feb. 4, 1914. 2p. H. doc. 708. 
Paper, 5c. Labor Dept. 

Report amending H. 6060 to regulate immigration of aliens 
to and residence of aliens in United States. March 19, 1914. 16 p. 
S. rp. 355. Foreign Relations Committee. 

. Detailed comment by Department of hor relative.to pro- 
visions of H. 6060 to regulate immigration of aliens to and residence of 
aliens within United States. March 19,1914. 18p. S. doc. 461. Pa- 
per, 5c. Labor Dept. 

. Annual report of the Commissioner General of Immigration, 
fiscal year 1918. 262 p. 2 pl. Paper, 20c. Immigration Bureau. 
Laws, rules of Nov. 15, 1911. 3d ed. Sept. 9, 1913. 69 p. 
Paper, 10c. Immigration Bureau. 

International Congress of Chambers of Commerce. Report from 
Secretary of State, being invitation from, Government of French Re- 
public to send delegates to Sixth, Paris, June 8-10, 1914. April 25, 
1914. 4p. H. doc. 928. State Dept. 

International convention relating to safety of life at sea. Message 
from President of United States transmitting authenticated copy of, — 
detailed regulations thereunder, final protocol, and voeux expressed 
by conference, all signed at London, Jan. 20, 1914, and report from 
United States Commissioners to International Conference on Safety of 
Life at Sea giving summary of subjects considered and conclusions ar- 
rived at as embodied in convention, witk report of Andrew Furuseth 
submitted to President after his resignation as Commissioner from _ 
United States, Memorial of International Seaman’s Union of Amarica. 
1914. ii+3-142 p. map. S. doc. 4638. 
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————-. Hearings. 262 p. il. Foreign Relations Committee. 

. Report to President of United States submitted by Andrew 
Furuseth after his resignation as Commissioner from United States to 
International Conference on Safety of Life at Sea which met in London, 
Nov. 12, 1913. 12 p. Foreign Relations Committee. 

Memorial of seamen of United States praying for disap- 
proval by Senate of, and for enactment by Congress of 5. 136. 22 p, 
S. doc. 452. Paper, 5c. 

. International Exposition of Sea Fishery Industries at Boulogne-sur- 
Mer, France, June 15-October 1, 1914, Communication in regard to 
invitation from French Republic to United States to participate in. 
April 10, 1914. 2p. H. doc. 894. State Dept. 

International Joint Commission on Boundary Waters between United 
States and Canada. Opinion and order of approval in matter‘of appli- 
cation of Greater Winnipeg water district for approval of diversion of 
waters of Lake of the Woods and Shoal Lake for sanitary and domestic 
purposes. Jan. 14,1914. 22 p. State Dept. | 

International law topics and discussions, 1913. 203 p. Naval War 
Callege. 1914. Cloth, 30c. 

International Sanitary Conference of American Republics. Letter 
relative to item of appropriation to enable United States to be repre- 
sented by .Public Health Service in Sixth, to be held at Montevideo, : 
Uruguay, in December, 1914. April 10,1914. 4p. H. doc. 892. Staie 
Dept. . 

International Water Boundary Commission, United States and 
Mexico, Hearings relative to, February 5 and 11,1914. 65p. Foreign 
Affairs Committee. 

Jews of Roumania. Hearings on H. J. R. 138 and H. R. 183, Dec. 10- ` 
22, 1913. 39 p. Foreign Affairs Committee. 

Mexico. Address of President of United States, delivered at joint 
- session of two Houses of Congress, April 20, 1914, on situation in our 
dealings with Victoriano Huerta. H. doc. 910. 5p. Paper, 5c. 
Message recommending appropriation for purpose of pro- 
viding means to bring to their homes in United States American citizens 
now in Mexico. April 22,1914. 1p. H. doc. 916. State Dept. 

- Exportation of arms or munitions of war to. Proclamation 
revoking nfo anaon of March 14, 1912. Feb. 3, 1914. 1p.- No. 1263. 
State Dept: 

















H. J. R. 251, justifying employment by President of armed 
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forces to enforce his demand for unequivocal amends for affronts and 
indignities committed against United States in Mexico. cage 22, 1914. 
lp. Pub. No, 22. 5c. 

Naturalization, Annual report of Commissioner of, fiscal year 1913. 
36 p. Naturalization Bureau. 

-. Hearings on. H. 7781 admitting to citizenship and fully nat- 
uralizing Gordon W. Nelson, 1914. 16 p. Immigration and Naturaliza- 
tion Committee. 

Niagara River, Diversion of waters of. Hearings on H. 2498, Feb. 9, 
1914. ti+ 25-92 p. Foreign Affairs Committee. 

Opium and cocaine, importation of opium and preparations and de- 
rivatives thereof and exportation of opium or cocaine or salts, deriva- 
tives, or preparations thereof, under act approved Jan. 17, 1914. 6 p. 
Treasury Decision, 84221. Treasury Dept. 

Panama Canal. Canal treaties, executive documents presented to 
Senate with proceedings by Senate thereon. 1914. 84p. S. doc. 456. 
Paper, 10c. 





Hearings before Committee on Interoceanic Canals, 62d 
Congress, on S. 8114, to: prevent discrimination in Panama Canal 
tolls. Statement of Elihu Root. Feb. 12, 1913. 23 p. 5. doc. 450. 
Paper, 5c. 








Executive order behe regulations relative to payment 
of tolls and of bills for materials, supplies, repairs, harbor pilotage, 
towage, and other services, furnished to vessels by Panama Canal. 
April 16, 1914. 3 p. No. 1917. State Depi. 

Executive order, providing conditions of Salonen for 
permanent force for. Feb. 2, 1914. 5p. No. 1888. State Dept. 7 
Executive order providing method for determination and 

adjustment of all claims arising out of personal injuries to employees 
engaged in actual work on Panama Canal or Panama Railroad, and 
prescribing schedule of compensation therefor. March 20,1914. 11 p. 
No. 1902. State Dept. 

Executive order to establish Washington Office of Panama 
Canal, to provide temporarily for organization, officials and employees 
thereof, and to continue in force for Panama Canal rules, regulations 
and Executive orders which may have been made for Isthmian Canal 
Commission. March 2, 1914. 3p. No. 1897. State Dept. 

Strategic value of. By J. 5. McKean. 1914.°8p. 2 maps. 
Paper, 15¢. Naval War College. 
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Treaties and ects of Congress relating to Isthmian canal. 
1914. 55 p. House of Representatives. 

Panama Canal Act. Index of proceedings in Senate, 62d Congress, 
2d session, May 29-Aug. 26, 1912, on H. 21969 for opening, mainte- 
nance, protection, and operation of Panama Canal, and sanitation and 
government of Canal Zone. p. 1-3+1, 4-8. [Proceedings and debates , 
in Congressional Record, v. 48, pts. 7-11] l 
' Report favoring H. 1922 to amend, so as to repeal that part 
of the act which exempts vessels engaged in coastwise trade from tolls. 
March 6, 1914. 14 p. H. rp. $43. Paper, 5c. Interstate and Foreign 
Commerce Committee. E 
Report favoring H. 14385 to amend, so as to repeal that. 
part of act which exempts vessels engaged in coastwise trade from tolls. 
` March 10, 1914. 14 p. H. rp. 362 [pt. 1]. Paper, 5c. Interstate and 
Foreign Commerce Committee. 

Views adverse to H. 14385. March 14, 1914. 1 p. H. rp. 
362, pt. 2. Paper, 5c. Interstate.and Foreign Commerce Committee. 
Views of minority adverse to H. 14885. March 14, 1914. 
' 22 p. H. rp. 362, pt. 3. Paper, 5c. Interstate and Foreign Commerce 
Committee. 

















Views of minority adverse to H. 14385. March 14, 1914. 
12 p.` H. rp. 862, pt. 4. Paper, 5c. Interstate and Foreign Commerce 
Committee. a3 

Panama Canal and our relations with Colombia. Papers relating to 
acquisition of Canal Zone, including extract from message of Presidert 
‘Reosevelt, Dec. 7, 1908, and message relating to Isthmian Canal, Jan. 4, 
1904, address by Elihu Root before Union League Club on ethics of 
Panama question, editorial from Outlook of Oct. 7, 1911, on how United 
States acquired right.to dig Panama Canal, letter of Mr. Hay, Secretary 
of State, to Gen. Rafael Reyes, dated Jan. 5, 1904, and extract from 
autobiography of Mr. Rocsevelt. April 23,1914. 75 p. S. doc. 471. 
Paper, 5c. 

Panama Canal tolls. Address of President of United States delivered 
at joint session of two Houses of Congress, March 5, 1914. 3-p. 4. doc. 
&813.. Paper, 5c. 

Panama Exposition, Cammunrication in relation to aan from 
Government of Panama to United States to participate in exposition 
at city of Panama, with accompanying papers. March 17,1914. 15 p. 
H. doc. 840. Paper, 5c. State Dept. 
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_ Phytopathology, International Commission on. S.J. R. 110 authoriz- 
ing President to accept invitation to participate in, to be held in Rome, 
Feb. 24,1914. Pub. No.'18, 5c. 

Shipping Combinations. Proceedings and report of Committee on 
Merchant Marine and Fisheries on steamship agreements and affilia- 
tions in American, foreign and domestic trade, including recommenda- | 
tions of committee. 1914. v. 4, xv+459 p. Spl. H. doc. 805. Mer- 
chant Marine and Fisheries Committee. | 

Gro. A. Finca. 


+ 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF INTER- 


NATIONAL LAW. 


AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL 


Pa 


AWARD IN THE MATTER OF THE EASTRY 


Cramm No. 3 


[Arbitrators: M. Henri Fromegeot, Sir Charles Fitzpatrick, Hon. 
. Chandler P. Anderson] 


Decision rendered May 1, 1914 


This is a claim presented by His Britannic Majesty’s Government on 
behalf of Messrs. Sivewright, Bacon and Co., of Manchester, England, 
against the Government of the United States for the sum of eight hun- 
dred forty-nine pounds eight shillings nine pence (£849/8/9) with interest 
at four per cent (4%) for nine and a half years, i. e., from December 9, 
1902, the date on which His Majesty’s Government first brought the 
claim to the notice of the United States Government, to April 26, 1912, 
the date of the confirmation of the first schedule of the Pecuniary Claims 
Convention, viz., three hundred twenty-three pounds (£323), making 
a total of one thousand one hundred and seventy-two pounds, eight 
shillings, nine pence (£1,172/8/9). 

By the certificate of registry, produced at the request of this Tribunal, 
it appears that the steamship Eastry, belonging to Messrs. Sivewright, 
Bacon and Co., was in June, 1901, a British ship. 

It is namitted by both parties shat, at that date, the Hastry was ada 
time charter to one Simmons by whom she had been sublet to the Com- 
panja Maritima, a company then under contract with the United States 
Government to carry a cargo of coal to be delivered at Manila Bay. 

It appears by the logbook of the Eastry, and it is not contested, that 
she arrived and anchored at Cavite, Manila Bay, on June 7, 1901, and 
that, on the same and following days, ¢. ë., on June 7, 8, 18 and 15, she 


was damaged by certain coal hulks that came alongside to take off her 
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cargo It is admitted that the hulks belonged-to. the United States 
Government (British memorial; annex 8). 
By a letter dated June 17, 1901 (British memorial, annex 8), a major 


. and quartermaster, United States Army, in charge of the Army Trans- 


port Service, Manila, reported to the Chief Quartermaster, Division of 
Manila, that after Inspecting the damage done the Eastry by the coal 


-hulks, the superintending engineer of his office estimated the cost of 


necessary repairs at four thousand five hundred dollars ($4,500) and the 
time required to complete these repairs at twenty working days, which 
at two hundred twenty-five dollars ($225) per day demurrage would 
make the total cost nine thousand dollars ($9,000). 

He stated further that the ship’s master had informed the superintend- 
ing engineer that he, the master, estimated the cost of repairs, including 
demurrage, at one thousand three hundred pounds (£1,300), 2. e., six 


_ thousand five hundred dollars ($6,500). 


In his request for instructions, the quartermaster said: 


It would therefore appear that it will be to the advantage of the United States 
Government if the amount of damages as fixed by Captain Carr (the ship’s master) 
could be paid. 


The Chief Quartermaster forwarded this letter to the Adjutant 
General of the Division on June 18, 1901, with an endorsement recom- 
mending approval of tre expenditure of six thousand five hundred dollars 
($6, 500), considering ihat to make the repairs and pay the demurrage 

“will cost considerably more than $6,500, the amount the owners are 
willing to take in final settlement.” 

By another endorsement dated June 19, 1901, ibid., the Assistant 
Adjutant General expressly approved the recommendation of the Chief 
Quartermaster. 

On June 24, 1901, the ship’s master wrote és the Superintendent of the 
United States Army Transport Service submitting a claim for damages 
sustained by the Eastry, which he estimated at one thousand three 
hundred pounds (£1,300), and he requested payment of this amount. 
This request was made in consequence of the decision reached by the 
officers of the Army Tzansport Service as appears from the endorsements 
of July 17th and July 24th on that letter, that it would be advisable not 
to make the final repairs then, but to place the ship, by way of temporary 


. repairs, in such a condition that she could be given a certificate of sea- 


worthiness, leaving the owners to file a claim for such damages as had not 


- 
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been repaired. The reason.given in these endorsements for adopting 


this course was that additional damages would be claimed because of the 
delay invoived in making all the repairs, and also because’of the conse- 
quent loss of another charter party which the ship then had. 


It is shown by the said endorsement of July 17, 1901, that after a new . 


survey and estimate at the request of the United States authorities, 
temporary repairs were made at the expense of the United States Govern- 
ment, which repairs were finished on June 24, 1901, and that the United 
States authorities then informed the master of the Hastry that his ship 
was seaworthy, and a certificate to this effect was furnished him. He 
was further informed in reply to his letter of June 24th that all claims 
against the United States Government are adjusted by the War Depart- 
ment in Washington, and that his letter with all papers pertaining-to the 
case would be forwarded with a statement of the matter, recommending 
‘that the claim be adjusted as early as practicable (British memorial, 
annex 9). 

' In August, September, October, 1901, and May, 1902 (British memo- 


rial, annexes 11, 12, 13, 14 and 15), some correspondence took place - 


between the owners of the Eastry and the United States authorities with 
reference to the offer made by the owners to accept the payment of one 
thousand three hundred pounds (£1,800) in settlement, in reply to which 
offer the owners were informed that ‘‘there were no funds under the 
control of the War Department from which claims for damages can be 
paid, and that Congress alone can grant relief in such cases ” (British 
memorial, annex 15). 

On July 11, 1902 (British memorial, annexes 16, 17, 18 and 20), the 
Eastry being in Liverpool, England, the representatives of the owners 
notified by telegrams and letters both the United States authorities in 
Washington and the American Embassy in London, that a survey of the 
ship was to- be made and they advertised the fact in the newspapers, so 


that the United States Government might have full opportunity to be . 


represented. 
By a telegram dated at Washington, July 11, 1902 (British Wanoa, 


annex 19), the United States authorities notified the owners that the | 


ship having been surveyed in Manila, it was not practicable for their 
government to be represented by surveyors at Liverpool. 

On July 14, 1902, the survey was made in the absence of any repre- 
sentatives of the United States Government and immediately thereafter 
‘the repairs were proceeded with. , 


ay; Paron 
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The United States Government contends before this Tribunal that it 
is‘not liable in damages for the injuries aud losses suffered by the Hastry 
because they were due to rough seas, and because the captain alone had | 


_ authority to determine the time and manner of discharging the cargo. 


It is further alleged that the captain of the steamer was negligent in that 
he allowed the work of discharging the cargo to be proceeded with under 
the circumstances. . 

This was not the view taken by the United States military authorities 
who had control of this case at the time the damages occurred, and who 
were familiar with all the circumstances. In an endorsement on the 
records of the case made by the Chief Quartermaster at Manila dated 
June 18, 1901, within a week after the injuries occurred, he stated “the 
damages were clearly the fault of the Government, and that there is no 
question as to the Government’s responsibility,” etc. (British memorial, 
annex 8). So also the major and quartermaster in charge of the Army 
Transport Service at Manila, stated in a further endorsement, dated 
July 17, 1901, that “it is thought that the repairs should be made at the 
expense of the United States Government.” 

It does not appear from the documents, and there is no evidence, that 
the captain was ever consulted or asked to agree to the method adopted 
by the United States authorities in making the temporary repairs. He 
was merely informed of what had been done. 

The United States Government contends before this Tribunal that 
the temporary repairs at Manila were made as an act of grace. But this 
contention finds no support either in the documentary or other evidence. 
All the evidence goes to show that the United States authorities through- 
out sought tc make the most advantageous arrangement for their 
government, and the course adopted by the United States authorities, 
both at the time the injuries occurred, and in -making the preliminary 
repairs, 1s whclly inconsistent with the contention now made that the 
United States was not liable for the damages inflicted. 

It must be especially noted that, before this claim was submitted to 
this Tribunal, the United States Government never, either at Manila or 
afterwards when it was notified of the survey and repairs at Liverpool, 
or later in the course of the diplomatic correspondence relating to the 
presentation of the claim, contested its obligation to pay for the re- 
pairs. | ` 

In view of all the evidence presented in the record and for the reasons 


above stated, the Tribunal is of the opinion that the United States Gov- 
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ernment is liable to pay for the damages, which form the basis of this 
claim. ; 


As to the amount of the claim. 

The United States Government contends that the fact that the Bastry 
= was not dry docked at Liverpool for more than a year after the injuries 
were suffered by the vessel at Manila, imposed a burden upon His 
Majesty’s Government to prove that the dry-docking was, necessitated 
‘solely for the purpose of repairing such injuries. It is not disputed that: 
to make the repairs required as the result of the occurrences at Manila, 
nine days were taken in the dry dock. For that period of time the 
owners of the vessel were deprived of her use by reason of the said occur- 
rences and they are entitled to compensation therefor, and four pence 
(4d) per gross registered ton per day is the amount claimed for demurrage 
for the loss of the owners on that account, which is the rate at which 
demurrage is computed at the place where the detention occurred. 

It has been shown that the United States had full opportunity to 
discuss the nature and amount of the repairs and all matters connected ; 
therewith when notified of the survey at Liverpool. 
Here, again, it is to be noted that from the time the claim was first 
transmitted to the United States Government, no objection whatever 
has been made either to the amount of the claim or to the obligation to 
pay it. On the contrary, it appears from the.Congressional public docu- 
ments that the claim has always been recommended for payment either 
by the United States War Department. the Secretary of State, o or the 
President, and favorably reported to Congress. 


As to interest. 

This claim was presented to the United States Government by the 
British Ambassador at Washington on December 9, 1902. There is no 
evidence to explain why a claim so frequently recommended and so 
favorably reported on by the United States authorities was not paid. 

By clause No. 4 of the Terms of Submission, annexed to Schedule 1 
of the Special Agreement, this Tribunal is authorized to allow interest 
at four per cent (4%) per annum for the whole or any part of the period 
between the date when the claim was first brought to the notice of the 
other party and the date of the confirmation of the first schedule. Tak- 
ing into consideration the circumstances above mentioned, the Tribunal] 
thinks it is equitable to allow interest in the present case. 
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them British subjects, resulting from a collision which occurred in the 
River St. Lawrence between the steamship Canadienne and the United 
States Government’s steamship Yanuc on October 29, 1897. 

The collision was the subject of two investigations, one made by the . 
Canadian marine authorities at Montreal on November 8 and 8, 1897, 
and the other by the United States naval authorities on November 22, | 
1897, at Quebec. 


I. As to the facts: 

The Canadienne left Montreal on October 27, 1897, bound for Quebec, 
Gaspé and other ports on the lower Si. Lawrence. She was fully manned. 
and had.an apprentice pilot on board. In the early morning of -Octo- 
ber ‘29th she was on her way down nearing Pointe à Pizeau or Sillery 
Point, on the north bank of the river, about three miles above Quebec. 

On the same morning the United States steamship Yantic left her 
Quebec anchorage at 4.15 a. m. bound for Montreal and at 4.30 she 
stood up the river with a duly licensed Canadian pilot on board. i 

: It appears from the evidence taken at the investigation held by the 
Canadian authorities that the Canadienne, when approaching Sillery 
Point, first saw both side lights of another steamer, which subsequently 
proved to be the Yantic, and short y thereafter, only her green light,- 
. afterwards, both side lights appeared again, and then the green light 
disappeared, leaving only the red light visible. ' 

It appears from the inquiry held by the United States authorities that 
the Yantic came up to and passed fillery Pomt without reporting any 
light ahead; then she changed her coarse slightly to starboard, and after 
the ship was steadied on that new course, she reported the masthead and 
the’ green light of an approaching steamer, which was the Canadienne. 

It was found in the United States inquiry, that “When the Canadienne 
saw both the Yantic’s side lights and afterwards the green only, the latter 
must have been east of Pizeau Poimt”’? (United States answer, p. 29). 

It is further stated in the report of the same inquiry that it is probable 
that the change of course made by tae. Yantic in rounding Sillery Pcint 
opened again her two lights and lei the green a ad ave only 
the red visible. ) 

After the green light of the Caradienne was reported, the Yantie 
finding herself red to green, came on2-half point to starboard, and gave 
. one blast of the whistle to indicate that she was directing her course to 
starboard. | 
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To this signal the Canadienne gave no answer, bint but kept steadily on her 
course, 

- Then the Yantic put- her helm ees reduced her speed, stopped 
a reversed the engines. 

The Canadienne continued on her way, full speed ahead. 

Almost immediately the collision occurred. 


IL. As to the liability: 

At the outset it must pe emad that the International Rules of the 
Road applied in 1897 on the St. Lawrence River between Montreal and 
Quebec. 

When the Canadienne saw both side lights of the Yantic, and par- 
ticularly when almost immediately afterwards the Yantic showed her 
red light,—a clear indication that she was coming to starboard—the 
Canadienne was at fault in taking or keeping her way to cross the Yantic’s 
bow so as to pass starboard to starboard, instead of giving way so as to 
pass port to port according to the Rules of the Road (Articles 25 and 
18, pars. 1 and 3). There'is no evidence in this record showing the 
existence of any- necessity, local conditions, or special rule which would 
authorize the Canadienne to keep the north side of the river (Rules of 
the Road, Article 30). Furthermore the Canadienne was about to round 
a point in the river and when she saw another steamer rounding the same 
point in the opposite direction, she was at fault in not indicating her 
course by sounding her whistle (Rules of the Road, Article 28, par. 2). 

On the other hand, it is stated in the United States inquiry that the 
Yantic, before reporting the masthead and green light of the Canadienne, 
that is to say, before or when she was rounding Sillery Point, was within 
sight of and should have reported the lights of the Canadienne. The 
United States officer appointed to make the inquiry said: “As the lights 
were plainly visible, they should have been seen before” (United States 
answer, p. 28), and, in fact, at that time the Yanttc had already béen 
sighted by the Canadienne. Nevertheless those on board the Yanite - 
failed to report the Canadienne’s lights until after their ship had taken her 
course to starboard, and it necessarily follows that the Yantic did not 
keep a proper lookout (Rules of the Road, Article 29). The same officer 
also stated that as he had been unable to examine the lookout he could 
not give any explanation as to why the lights of the Canadienne had not 
been reported. 

Whatever may be the reason, right or wrong, why the Canadienne 
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took or kept her way toward the north side of the river and was still _ 
showing her green light, the failure of the Yantic to keep a proper lookout . 
prevented her from seeing the Canadienne until they were so close that 
it was ‘dangerous to try to cross her bow and the Yantic should have 
kept clear of a way in which she was able to.see the other steamer was 
already engaged (Rules of the Road, Articles 27 and 29). 
The Canadienne acted most neglizently, after taking or keeping her 
port way as aforesaid, (a) in giving mo blast signal and no answer to the 
starboard blast of the Yantic, (b) ir not reducing her speed, (c) in not 
stopping and reversing as she was approaching nearer and nearer the. 
Yantic. And when the collision appeared to be inevitable, she did not 
take any of the measures prescribed by the Rules of the Road as well as. 
by the most elementary prudence to avert the accident. | 
Consequently, so far as it is possible to ascertain the facts of a collision 
after fifteen years have elapsed, anc without an opportunity to see the 
witnesses, the ship’s papers, or the engineer’s log, the Tribunal is of 
opinion that the Canadienne was at fault, but that the Yantic was not 
without reproach, and consequently that both ships are to blame, but in 
a different proportion. . 


III. As to the law and the consequences of the liability: 

According to the generally recogrized rule of internatiònal law in the 
United States (Story, Conflict of Laws, ch. 14, sec. 558) and in Great 
Britain (Marsden, Collisions at Sea, 6th ed., p. 198), in such a case. as 
this the lex loci delicti commissi must apply. | 

The law in force in that respect in Canada in 1897 was the law in 
force in England (Canada Shipping Act, Rev. St. 1906, ch. 113, sec. 918),. 
and at that time the English rule as reported in Marsden, Collisions at 
Sea, 6th ed., p. 128, was as follows: 


_. The law apportions the loss where both ships are in fault by obliging each wrong- 
doer to pay half the loss of the other. Thuis, if the loss on ship A is £1,000 and that 
on B is £2,000 A can recover £500 against B, and B can recover £1,000 against A. 


IV. As to the amount of the claim: 

~ His Britannic Majesty’s Government give an estimate of four thou- 
sand three hundred eight 77/100 do lars ($4,808.77). net for the disburse- 
ments of the Dominion of Canada for repairs to the Canadienne, dock 
dues and incidental expenses, and the charterer an estimate of three 
thousand five hundred fifty-six 82/100 dollars ($3,556.82) net, mak- 
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ing the total of seven thousand eight hundred sixty-five 59/100 dol- 
lars ($7,865.59) as claimed. l 

But some of the items in the charterer’s estimate represent damages, of 
which no sufficient proof is given, viz., loss of traffic, two thousand two 
hundred fifty dollars ($2,250), witnesses and fees of counsel, five hundred 
dollars ($500), and traveling expenses, two hundred forty-eight dollars 
($248), amounting to two thousand nine hundred and ninety-eight 
dollars ($2,998), reducing the total amount to four thousand eight 
hundred sixty-seven 59/100 dollars ($4,867.59), one-half of which is 
two thousand four hundred thirty-three 79/100 dollars ($2,433.79). 

Although the United States did not claim for damages suffered by the 
Yantic, inasmuch as according to the law applicable to this case, each 
vessel is entitled to recover one-half of her own damage, the Yantic’s 
damage, which has been estimated by the United States naval commis- 
sioner at one thousand dollars ($1,000) (United States answer, p. 33), 
must be taken into consideration. 


_V. As to the interest: 

The Tribunal, being entitled under the Terms of Submission to allow 
or disallow interest as it thinks equitable, is of the opinion that in this 
case no allowance of interest is justified. 


On these motives 


The Tribunal decides that in this case the Government of the United 
States shall pay the Government of His Britannic Majesty the sum of 
one thousand nine hundred thirty-three 79/100 dollars ($1,933.79) with- 
out interest. 

The President of the Tribunal, 

Washington, May 1, 1914. HENRI FROMAGHOT. 


AWARD IN THE MATTER oF THE LORD NELSON 
Cram No. 20 
Decision rendered May 1, 1914 


This is a claim for Five thousand dollars ($5,000) and interest frora 
June 5, 1812, presented by His Britannic Majesty’s Government on 
behalf of Henry James Bethune, legal personal representative of James 
and William Crooks, deceased, the owners of the Lord N elson, a British 
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schooner, on account of the capture of the said schooner by the United 
States naval authorities on June 5, 1812, nearly two weeks before the 
declaration of war between Great Britain and the United, States of 
America. 

The capture of this ooer at the date and under the circumstances 
above mentioned is not disputed. 

Further, it appears that the vessel, after her capture, was acquired 
by the United States Navy at a walintion of two thousand nine hundred 
ninety-nine 25/100 dollars ($2,999.25). She was converted into a war 


vessel by the United States and used against Great Britain in the war 


of 1812 and was never returned to her former owners. 


It is said that in 1815 the owners applied to the United States Govern- 


ment for redress, but no evidence is offered to show either the date of that 
application or whether it constituted a claim regularly presented. 

On July 11, 1817, by decree of the court of the Northern District of 
New York, the capture of the Lord Nelson was pronounced to be illegal 
and void and the proceeds of the sale, 7. e., two thousand nine hundred 


and ninety-nine 25/100 dollars ($2,999. 25) were directed to be paid to, : 
the owners; but that direction was not complied with because the funds ° 


had fea hil been embezzled by the clerk of the court. 

On February 3, 1819, a regular claim for indemnity was received ky 
the United States Government from the British Government, and sub- 
sequently numerous claims, petitions and applications were presented 
either by the claimants or by His Britannic Majesty’s Government, 
but no action was taken notwithstanding favorable reports and recom- 
mendations on bills introduced 1 in Congress providing for payment of the 
claim. 

On June 24, 1836, on a new petition presented by the A the 
. Committee on Claims of the House of Representatives, considering 
that the illegality of the capture was established by the said decree of 
1817, resolved that an investigation should be made by the Secretary 
of the Navy, as to the real value of the ship at the time of the captura. 
And on February 11, 1837, the Secretary of the Navy, after an investi- 
gation by a special committee, reported that this value should be fixed 
at five thousand dollars ($5,000). 

This estimate has never been questioned on any of the many occasions 
when this claim has been under consideration by executive or congres- 
sional. committees, and the United States Government has admitted 
before this Tribunal its liability on this claim to the extent of the 


— 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 661 


principal, to wit: five thousand dollars ($5,000) (Unised States answer, 
p. 1). 

The only question remaining for decision by this Tribunal is whether 
or not’ interest upon’ the principal should be awarded, and, if so, for. 
what period and at what rate. l 

On this point it should be observed that from the beginning this claim 
has never been presented to nor considered by the United States Govern- 
ment as a claim for the payment of a liquidated and ascertained sum of 
money, but as a claim for Indemnity and redress because the United 
States Government wrongfully took possession of and used the vessel 
belonging to the claimant. That plainly appears as well from the ap- 
plication made as aforesaid in 1819 by His Britannie Majesty’s Govern- 
ment, as from the valuation made by the United Siates Government 
in 1837, and from the admission that the valuation of five thousand 
dollars ($5,000) was the real value of the vessel at the time of the capture. 

In international law, and according to a generally recognized principle, 
in case of wrongful possession and use, the amount of indemnity awarded 
must represent both the value of the property taken and the value of 
its use (Rutherforth’s Institutes, Bk. 1, ch. XVII, sec. V; VI Moore's 
International Law Digest, p. 1029; Indian Choctaw’s Case, Law of 
Claims against Governments, Report 134, 48 Cong., 2nd sess. House of 
Representatives, Washington, 1875, p. 220, et seq.) 
`- This principle applies especially when the Terms of Submission, as in 
this case, provide for interest and specify the dies a quo and the dies ad 
quem for the allowance of interest, as the Tribunal thinks equitable. 

It is admitted in this case that the sum of five thousand dollars 
($5,000) represents only the value of the vessel, and does not cover the 
use by the United States Government of the vessel or the money equiva- 
lent to its value. — 

Under these considerations it would have been justifiable to allow 
interest from the time of the capture, 7.-e., from June 12, 1812, except 
that according to Section IV of the Teima of Submission annexed to 
the Pecuniary Claims Convention, interest is not to be allowed by this 
Tribunal previous to the date when the claim was first brought to the 
notice of the other party, and as above stated that date must pe fixed 
as February 3, 1819. 

As to the rate, it is a generally recognized rule of E N law 
‘that interest is to be paid at the rate current in the place and at the 
time the principal was due. Butin this case, by the Terms of Submission 
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above mentioned, the twò parties have agreed that in respect of any 
claim interest is not to exceed four per cent. (4%) per annum, and in 
view of all the circumstances, the Tribunal considers that the allowance 
of interest at this rate is equitable.. - 


On these motives 


- The Tribunal decides that the agreement given by the Government 
of the United States to pay to His Britannic Majesty’s Government 
the sum of five thousand dollars ($5,000) claimed bythe legal representa- 
tives of the owners of the Lerd Nelson, shall be put on record; and further 
awards that the said sum shall be paid accordingly with interest at four 
per cent. (4%) from February 3, 1819 to April 26, 1912. 

| ‘The President of the Tribunal, 
Washington, May 1, 1914. HENRI FROMAGEOT. 


AWARD IN THE MATTER OF THE GREAT NORTHWESTERN: TELEGRAPH 
COMPANY OF CANADA . 


Cram No. 22 
Decision rendered May 1, 1914 


‘This is a claim presented by His Britannie Majesty’s Government on 
behalf of the Great Northwestern Telegraph Company of Canada, a Brit- 
ish corporation, for one thousand thirty-nine 58/100 dollars ($1,039.58 — 
as stated in their memorial, which amount was reduced on the oral 
argument to nine hundred thirty-nine 58/100 dollars ($939.58), together 
with interest from July 17, 1904, for damage caused to the telegraph 
cable of the said company in Quebec harbor on July 17, 1904, by the ` 
United States gunboat Essex, in dropping her anchor in a reserved space 
and fouling that cable. l i 
. Both parties agree as to the facts. 

It appears from an affidavit of the superintendent of the company 
(British, memorial, pp. 28-29) that within eight days after the cable was 
damaged, the damage was examined and estimated to be equal to at 
least one-third of the original cost of the cable, viz., six hundred seventy- 
nine 48/100 dollars ($679.48). It appears further that. the actual cost 
of repairs was one hundred forty-eight 10/100 dollars ($148.10). 

' The claim is presented for both those items, being altogether eight 
hundred twenty-seven 58/100 dollars ($827.58), to which is added, as 3 
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third item counsel fee for two hundred twelve dollars ($212), afterward 
reduced to one hundred twelve dollars ($112), —a total of nme hundred 
thirty-nine 58/100 dollars ($939.58). 

The United States Government admits its liability for eight hundred 
twenty-seven 58/100 dollars ($827.58), but denies any liability as to 
counsel fees and Interest. 

The Tribunal cannot but remark that the estimated damage of six 
hundred seventy-nine 48/100 dollars ($679.48) is simply the contention 
of the injured party without being supported by any other evidence than 
its own statement and that the actual expenses for repairs, being one 
hundred forty-eight 10/100 dollars ($148.10) is accounted for separately. 

Under these circumstances, and considering Section 4 of the Terms 
of Submission, the Tribunal is of opmion that the sum of eight hundred 
twenty-seven 58/100 dollars ($827.58) as accepted by the United States 

\ Government is sufficient compensation for any loss incurred by said 
(damage, and in view of all the circumstances it does not consider it 


-equitable to allow interest. 
; On these motives 
‘The Tribunal decides that the agreement given by the Government 
of the United States to pay His Britannic Majesty’s Government the 
sum of eight hundred twenty-seven 58/100 dollars ($827.58) claimed by 
the Great Northwestern Telegraph Company of Canada shall be put on 
- record, and further awards than the said sum shall be paid accordingly 
without interest. 
The President of the Tribunal, 


Washington, May 1, 1914. HENRI FRoMAGEOT?. 


AWARD IN THE MATTER OF THE CADENHEAD CASE 
Cram No. 87 
Decision rendered May 1, 1914 


His Britannic Majesty’s Government present a memorial in this case 
“in support of the claim respecting the killing of Elizabeth Cadenhead,” 
a British subject, who left next of kin her surviving as stated in annex 1 
of the memorial, all of whom are British subjects. The amount claimed 
as compensation for the death of Miss Cadenhead is twenty-five thousand 
dollars ($25,000). 
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The death of Miss Cadenhead pecunted under the following circum- 
stances: : 

July 22, 1907, Miss Cadenhead with her brother George M. Caden- 
head and Katharine Fordyce Cadenhead were at Sault Ste. Marie, a 
city in the State of Michigan, United States of America; it was about 
3.30 p. m. and they were returning to the, city from a visit to a military 
post named Fort Brady, the entrance of which is situated on a public 
highway, called South Street. They were proceeding along the sidewalk 
of South Street, and when at about two hundred yards from the entrance 
of the fort, Miss Cadenhead was hit by a rifle shot and instantly killed. 

The shot was fired by a private soldier belonging to Company M of 
the Seventh Infantry, garrisoned at Fort Brady, and was aimed at a 
military prisoner, who was escaping from his custody when at work just. 
at the entrance of the fort on South Street, by running easterly along the 
sidewalk on that street in the rear of the Cadenhead party. 

His Britannic Majesty’s Government contend that this soldier was 
not justified in firing upon an unarmed man on a public highway, that 
he acted unnecessarily, recklessly and with gross negligence, and that 
compensation should be paid by the Government of the United States 
on the ground that under the circumstances it was responsible for the 
act. of this soldier. 

The question whether or not a private e er to the United 
States Army and being on duty acted in violation of or in conformity 
with his military duty is a question of municipal law of.the United States, 
and it has been established by the competent military court of the 
United States that he acted in entire conformity with the military 
orders and regulations, namely, Section 365 of the Manual of Guard 
Duty, United States Army, approved June 14, 1902. 

The only question for this Tribunal to decide is whether or not, 
under these circumstances, the United States Government should be 
held liable to pay compensation for this act-of its agent. : 

It is established by the evidence that the aforesaid orders under which 
this soldier, who fired at the escaping prisoner, acted, were issued pur- 
suant to the national law of the United States for the enforcement of , 
military discipline, and were within the ee haa and jurisdiction . 
of that government. 

It has. not been shown that there was a denial of justice, or that ER 
were any special circumstances or grounds of exception to the generally 
recognized rule of international law that a foreigner within the United . 
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States is subject to its public law, and has nc greater rights than nationals 
of that country. 

Furthermore, no evidence is offered and no contention is made as to 
any personal pecuniary loss or damage resulting to the relatives or legal 
representatives of the unfortunate victim of the accident, and it is to be 
noted that this is a pecuniary claim based on alleged personal wrongs 
of nationals of Great Britain, as appears from its inclusion in clause ITI 
of the schedule of claims in the Pecuniary Claims Convention, under 
which it is presented. 

Under those conditions the Tribunal is of the opinion that in the cir- 
cumstances of this case no pecuniary liability attaches to the Govern- 

' ment of the United States. 

_ It should be said, however, that it mey not have been altogether 
prudent for the United States authorities to permit prisoners under the 
charge of a single guard, to be put at work just at the entrance of a fort 
, on a public aighway in a city, and order or authorize that guard, after 
| allowing one of these prisoners to escape under these SHOUTS, to 
fire at him, while running along that highway. 

‘ This tribunal, therefore, ventures to express the desire that the United 

' States Government will consider favorably the payment of some com- 
pensation as an act of grace to the representatives of Miss Cadenhead, 
on account of the unfortunate loss of their relative, under such distressing 
circumstances. 

On these motives 


The Tribunal decides that with the above recommendation, the claim 


presented by His Britannic Majesty’s Government in this case be dis- 


allowed. 
The President of the Tribunal, 
Washington, May 1, 1914. HENRI FROMAGEOT. 


ETHEL C. MACKENZIE v. JOHN P. HARE ET AL. 
Supreme Court of California 


[S. F. No. 6465. In Bank. Filed August 5, 1913] 


Applicaticn in this court for a writ commanding defendants, as 
members of the Board of Election Commissioners of the city and county 
of San Francisco, to register the plaintiff as a qualified voter of said city 
and county. 
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that it should nst be construed to apply to women wko marry here and 

continue ‘to resi le in this country, or who marry an alien permanently 
residing in this country. As has been stated in reciting the origin of the 
Act, such persors frequently remove to the country of which the husband 
is a subject, or © other foreign countries. It was the obvious purpose to 
provide a rule which should govern in cases of that.kind. Furthermore, 
the language of she section shows that it contemplates that an American 
woman included within its terms wil in some cases reside in the United 
States after con-racting the marriage with the alien, and that it intends 
that she shall continue to have the nationality of her husband during 
such residence aere, so long as the marriage relation continues. The 


‘interpretation contended for would be contrary to this ‘provision, and 


therefore it is rot permissible. 

Plaintiff’s counsel also contends that the Act of Congress is contrary 
to the opening sentence of the Fourteenth Amendment to the Con- 
stitution of the United States declaring that “ All persons born or natural- 


‘ized in the Unied States, and subject to the jurisdiction thereof, are 


ne 


citizens of the United States and of the State wherein they reside.” 
In support of this position they cite In re Look Tin Sing, supra, and 
United States v Wong Kim Ark, 169 U. 5. 649. In tae first mentioned 
case, which was decided in 1834, Justice Field of the United States 
Supreme Court. writing the decision for the Circuit Court of the United 
States for the District of Calizorma, held that a person born in the 
United States, of Chinese parents residing therein at the time ‘of his 
birth and not members of the diplomatic force of Chima, was a native 

tizen of the United States and was not subject to the Act of Congress 
orhidding the >e-entry into this ccuntry of Chinese who had returned 
‘emporarily to China, except where they had obtained a certificate 
«owing such return. - This decision declares that a native born person ' 
of any race is a citizen, under the aforesaid provision of the Fourteenth 
Amendment, ard it follows the familiar rule that such person remains 
a citizen so long as he chooses, provided he does no act which under our 
laws will have the effect of renouncing or forfeiting such citizenship. The 
Chinese Exclus-on Act, it was held, did not affect the right o7 citizen- 
ship. But the cuotation we have already given from this case shows that 
the court did not intend to hold and did not hold that the Fourteenth 
Amendment fccbids expatriation, or takes from Congress the power 
to legislate concerning it. In United States v. Wong Kim Ark, the same 
question was involved and the same conclusion was reached. In the 
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course of its very elaborate discussion of the proposition that the 
Fourteenth Amendment affirms the “ancient and fundamental rule of 
citizenship by. birth within the territory ” (p. 693), the court said 
(p. 703): “The power of naturalization, vasted in Congress by the Con- 
stitution, is a power to confer citizenship, not a power to take it away.” 
From this remark it is argued that a native born citizen cannot, since 
the adoption of that amendment, renounce his citizenship. But this 
by no means follows: The court in the quoted sentence was speaking 
of the power of Congress to deprive a person of his citizenship without 
his consent and for no sufficient or reasonable cause. In the next para- 
graph of the opinion the court says (p. 704): | 

Upon the facts agreed in this case, the American citizenship which Wong Kim 
Ark acquired by birth within the United States has not been lost or taken away by 
anything happening since his birth. No doubt he might himself, after coming of 
age, renounce this citizenship, and become a citizea of the country of his parents or of 
any other country. 

Thus the opinion relied on itself recognizes and declares that citizen- 
ship may be renounced, notwithstanding the provisions of the Four- 
teenth Amendment. As we have held that the act of the plaintiff here 
in marrying an alien was in effect a renunciation of her citizenship, it 
follows that she is not prevented from committing this act of expatriation 
by the aforesaid provision of the Fourteerth Amendment. 

We think it advisable to state here that the question of the effect 
of the marriage of a native female citizen to an alien, where such marriage 
had taken place before the passage of the Act of 1907 aforesaid, is- a 
question not involved in this case. It is not therefore to be deemed as a 
decision upon the question whether the saction of the Act of Congress 
above quoted was applicable to and operated upon citizens of the United 
States who were at that time married to alien husbands. From what 
we have said the conclusion is clear that the plaintiff here is not now 
a citizen of the United States within the meaning of the Act of Congress 
above quoted, and as that act controls the question of her citizenship, 
and her right to vote is made by our Constitution, as amended in 1911, 
dependent upon her status as a citizen, of the United States, and does not 
exist unless she is such citizen, she is not entitled to the exercise of the 
privilege of suffrage and cannot demand registration as a voter. 

It is ordered that the writ applied for be denied. 

We concur: SHAW, J. 

ANGELLOTT!, J. - Bes J: ©- MELVIN, J. 
LORIGAN, J. -= BEATTY, C. J. HENSHAW, J. 


at. 


BOOK REVIEWS 


Commentaire de la Loi du 17 Juin 1909, ayant pour objet V Acquisition et 
la. Perte de la Nationalité Belge. By Fernand Glesner. Namur: 
Jacques Godenne. pp. 185. 


In an introductory chapter M. Glesner traces the history of the legis- 

lation of his country relative to nationality, beginning with the union 
of the Provinces with France in 1794, indicating the effect of the political 
events following the occupation of Belgium by the Allied Powers in 
1814, and the Belgian revolution of 1830, and shcwing the impress 
made by the French Civil Code. The result of these various influences 
_ was to impose upon the country somewhat diverse systems of nationality. 
_ The design of the law of 1909 was to remedy this defect and make the 
. law more definite. 
' . The author analyzes each provision of the law and points out where 
modifications have been made in the preéxisting law. He also makes ' 
comparisons with the French law and in many instences with the law 
of other countries. | 

The first article of the law, as M. Glesner states, “consecrates the 
principle of jus sanguinis,” declaring that Belgian 2hildren, wherever 
born, to a Belgian father or to a Belgian mother if the father has no 
determined nationality, are Belgians. But while the law thus declares 
the principle of jus sanguinis, it departs from this prmciplė in Article 7, 
which states that the child born in Belgium of foreign parents of whom 
one was also born in Belgium, or was domiciled there for a specified 
period, is Belgian, unless before the expiration of his twenty-second year, 
during which he shall have had a domicile in Belgium, he shall have 
elected foreign nationality. This is the jus soli. In relation to this 
matter, the author says: 


This is not the reéstablishment, pure and simple, of jus sold, since there are required 
besides birth, certain conditions of sojourn and stability, of a nature to indicate that 
the individual has dwelt among Belgians and acquired their mentality. But it is 
surely an important victory for that principle. 


He adds that the framers of the law had a difficult task, as it was nec- 
essary, in order to prove Belgian nationality, to establish filiation far 
673 
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enough back to find an ancestor born on Belgian soil at a period when one 


became a Belgian by the sole fact of birth on the territory, or by the ` 


effect of a treaty, or by a fact posieridr to birth. As such proof is often 


impossible, the language of the text was adopted, it being deemed that . 


an individual uniting the conditions prescribed in the law, would be 
almost always Belgian in heart and aspiration. Under this law an in- 
dividual born in Belgium of foreign parents of whom one was also born 
there, has the faculty of repudiating Belgian nationality, while under 
the French law, in similar circumstances, the individual is French with- 
- out option. Article 12 further recognizes the doctrine of jus soli in pro- 
. viding that the child born in a for2ign country to a Belgian who himself 
was born in a foreign country, can always decline Belgian nationality, 
if he has in full right acquired the foreign nationality. And a further 
application of the jus soli is involved in the provision of Article 4, which 


declares that a child found in Belgium shall be presumed, in the absence - 
of proof to the contrary, to be bern on Belgian soil, and hence to bea j 


Belgian. 

Articles 5 and 11 of the law emkody the almost universal rule that the 
nationality of a married woman follows that of the husband. M. 
Glesner calls attention to the fact that the new Belgian law, unlike the 
preéxisting law of that country and the law of some other countries, 
definitely declares that a change of nationality of the husband taking 


place after the marriage shall have the same effect on the wife’s national- 


ity as if the change occurred before the marriage. 

Articles 2, 3, 4, 6, 8, 9, 12, 18, and 14 relate to the nationality of 
children. Article 3 contains the unusual provision that when the nation- 
ality of the parents at the epoch of conception would operate to confer 
Belgian nationality upon the child, and that at the epoch of the birth 
would not, regard to the epoch of conception shall be had in preference 
to that of birth. In his comments on this article, M. Glesner states that 
this puts an end to a controversy which had existed under the former 
Belgian law which left it doubtful whether it was necessary to consider 
the moment of conception, the moment of birth, or the one or the other, 


according to the interest of the child. Under this article, if a Belgian — 
should change his nationality after conception and before the birth | 


of a child, the nationality of the caild would be Belgian. 
By. the provisions of Article 6, minor unmarried children of einer 
who voluntarily acquire Bolan nationality, become Belgians, with the 


option’ of renouncing such nationality by declaring their desire, upon ` 


| 
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reaching majority, to recover foreign nationality. By making them 
Belgians in full right, the law goes a step further than the former Bel-- 
' gian law, which gave them the faculty of choosing Belgian nationality 
by means of a declaration to be made in the year of their majority. 
The law does not go as far, however, as the law of the United States of 
1907, and state whether the children are required to go to Belgium if 
residing in a foreign country. Under the laws of the United States in 
such a case, the child is not deemed a citizen until he begins to reside 
permanently in the United States. The restricting word ‘unmarried,’ 
is inserted in the law for the reason that, otherwise, the minor married . 
daughter might, through the voluntary acquisition of another nation- 
ality by the father, acquire a double nationality—that of the father and 
that of the husband. The commentator discusses the question whether, 
under the law, the minor child of a Belgian woman who has been di- 
vorced, acquires Belgian nationality, and reaches a negative conclusion, 

as otherwise the general principle of the preponderance of the father 
wotld be sacrificed. 

Article 10, which relates to naturalization, merely refers to the Belgian 
naturalization law of 1881 prescribing the formalities of naturalization 
in that country. 

Expatriation is covered by the provisions of Article 11, which provides 
for three modes, viz., voluntary acquisition of pete nationality, 
marriage, and foreign naturalization through voluntary acquisition’ of 
foreign nationality by the father. In discussing the meaning of the 
‘term ‘voluntary,’ as applied to the acquisition of nationality, the com- 
mentator states that a Belgian-born in France and domiciled in France 
at his majority, who, under the French law, becomes French under con- 
dition that he does not decline the quality of Frenchman in his twenty- 
.second year, loses his Belgian nationality if he does not, in the delay 
prescribed by the French law, manifest his intention to preserve it. 
In other words, it being incumbent upon him to fulfil a simple formality 
prescribed by a foreign law to remain Belgian, if he does not fulfil that 
formality, it is deemed that he has willed to become foreign, and in the 
eyes of the Belgian law, that is the sole thing which it is necessary to con- 
sider. M. Glesner- further states that a woman loses the quality of Bel- 
gian who marries a foreigner of determined nationality. or whose husband 
voluntarily acquires a foreign nationality, if -such nationality. is equally 
conferred upon her by the foreign law. “This new principle,” remarks 
- the author, “is founded on the need of establishing the unity of nation- 
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| ality 1 in the family, and differs from the rule of the Code Napoleon which 
was based on a presumption juris et jure that it was the will of the 
woman.’ 

Article 8 provides for the acquisition of Belgian nationality by children ' 
where the parents have lost such nationality. The method is by declara- 
tion of intention and fixing of domicile in Belgium, such domicile to be 
established within a year after making the declaration. Article 9 pro- 
vides that a child born in Belgium of a foreigner may acquire Belgian. 
nationality by declaring his intention to do so and establishing his - 
domicile in Belgium, in accordance with the formalities prescribed by 
Article 8. This must be done in his twenty-second year. 

Article 13 provides for the recovery of Belgian nationality by one who 
has lost that quality, by a declaration of intention and establishment of 
‘domicile in Belgium. 

M. Glesner’s comments are clear and to the point. His style is simple 
and lawyerlike, and his comment iary will be of practical value in con- 
struing the law. 

FREDERICK VAN DYNE. 


Manuel Elémentaire de Droit International Putlic. By René Foignet, 
Eighth edition. , Paris: Arthur Rousseau. 1913. pp. 430. 

This work, the popularity of which is evidenced by its having reached 
an eighth edition, is entirely elementary in. character, and is, as it pro- 
fesses, intended especially for the use of students of law and candidates 
for diplomatic and consular cåreérs. For this purpose it is admirably 
well designed. It seems to contain all of the elementary and essential - 
facts with which the beginner in the study of international law ought to 
be made acquainted. Its purpose is not to elaborate or convince, but 
to inform. While we have no reason to question the general accuracy . 
of the statements contained in it, yet some as to the United States and 
having relation to the form and operation of our government, are not 
precisely correct; the book not being brought ehoHoUs EY, up to date as 
to our country. 

J ACKSON H. RALSTON. 


Results of Three Years’ Administration of Chosen Since Annexation. 
Seoul: Government General of Chosen. January, 1914. pp. 161. 


Chosen, an ancient name of northern Korea, was officially adopted as 
the name of the new dependency after its annexation by Japan. Korea 
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once included a large part of southern Manchuria. Korean graves are 
numerous there and the inhabitants of certain districts in Manchuria . 
are still largely Korean. The peninsula derived its civilization from 
China, and it was largely through Korea that Chinese culture was com- 
municated to Japan. 

At the beginning of the Christian era, China ruled directly all of 
northern Korea, while the southern portion was divided into three small 
states constantly warring, each with the cthers. In the seventh century 
A. D. China, having durmg the intervening centuries lost direct con- 
trol of the country, again annexed all of the peninsula except a small 
state In the southeastern portion, which. however, became one of her 
dependencies. During the following centuries there were occasional 
brief periods of independence, but otherwise until 1895 Korea remained 
in one form or another a portion of the Chinese Empire. The envoys 
. of the little kingdom were sent regularly every year until near the close 
of the nineteenth century bearing their tribute to the court at Peking. 

In 1595 the Japanese invaded Korea. and attempted its conquest, 
but were driven out. In 1876, however, Japan compelled Korea te 
enter into a treaty which assumed the independence of the little 
state, and this was followed by a treaty with the United States in 1882. 
In spite of these treaties, however, Korea continued to look to China 
as suzerain and received a Chinese Resident until after the Chino- 
Japanese war of 1894-5, when the independence of the kingdom was 
acknowledged by China. For a brief period Korea rejoiced greatly in 
this independence and the king, in order to assert his equality with the 
rulers of neighboring lands, on October 17, 1897, proclaimed himself 
an emperor. The independence, however, was short-lived and nominal 
rather than real. From being a bone of contention between China and 
Japan, Korea escaped only to find herself an object of strife between 
Japan and Russia. 

In 1904 Japan found it necessary to assert herself against the Russian 
advance in Manchuria and avenge the loss of southern Manchuria which 
she had been compelled by the continued pressure of Russia, France and 
Germany to retrocede to China in 1895. Korea lay between the Rus- 
sians and the Japanese and Japan was prompt to occupyit. The Rus- 
sians were forced back northward into the province of Kirin, and the de- 
velopment of Japanese interests in the Kuantung Peninsula and elsewhere 
in southern Manchuria made Japanese control of Korea more than ever 
essential to the welfare of the island empire. A Japanese Resident was 


fa] 
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therefore appointed to Seoul in 19C6. For two decades before this Japan 
had labored to promote the reform: of the Korean Government, but had 
met with very slight success. She had a following in the Korean court, 
but she also had many enemies there. Corruption was widespread and 
nullified all efforts for improvemert. Prince Ito showed himself to be a 
true friend of the Korean people but his well-meant endeavors were 
unappreciated and resulted only im his murder at Harbin in 1909. The 
Japanese Government then decided upon annexation as the only remedy 
for a situation, which to them seemed intolerable. 

The report by Governor General Terauchi of three years adminis- 
tration of Chosen encourages the kope that the people of Korea may yet _ 
become reconciled to the annexation of their land by the Japanese Em- 
pire since, according to that report, it seems.to be bringing to an end - 
a regime of inefficiency and corruption and substituting therefor one that 
is promoting the development of the country and the education, enlight- 
enment and prosperity of the people. ; 

“The annexation of Korea by Jagan,” says Count Terauchi, ‘was 
a great epoch-making event. It has solved an impending problem con- 
fronting the Empire of Japan for centuries and is considered to have 
eradicated causes of disaster, consolidating thereby the foundaticns 
of the Empire and assuring lasting peece for the Far East.” 

The pamphlet which contains the report of the Governor General 
contains 161 pages, of which 66 are required for the report proper. The 
remainder forms an appendix cortaining important public documents 
that deal with the problems growing out of annexation: With the ex- 
ception of the first, which is the proclamation of annexation, issued . 
August 29, 1910, these documents are all instructions to public officers 
in Chosen. They cover a wide range of topics, including reorganization 
of the Government, monetary grants, Confucian education, cotton 
cultivation, sericulture,’ judicial reform, customs, charities, prisons, 
ete. i 

The administration of a hostile country comprising an area of 84,000 
square miles and containing a popalation of 13,000,000 called for states- 
manship of the highest order. Great tact was shown in introducing 
changes in the government. These were made very slowly. In the 
first year a reduction by 1434 was made in the number of officials and 
the retrenchment thus effected lessened the expense of the government. 
by 765,000 yen. Further economies in 1912 led to the dismissal of 187 
more functionaries and a saving af 478,000 yen. In 1913 the Imperial 
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Government was able to reduce its subsidy to Chosen by 2 ,350,000 
yen. . 
It is, eels speaking, in the local government that officials come 
into close contact with the people and it is here that friction is most likely 
to occur. But the Japanese administration wisely refrained from offend- 
ing local prejudices. Great care was taken to observe old usages and the 


_reforms introduced were modified so as to T Agiust them to varying local 


conditions. 
The improvement in police administration and the success of the ' 
Japanese ‘in their efforts to restore good order are indicated by the figures 


-given by Count Terauchi. Whereas in one year, 1908-9, the police had 


780 encounters with brigands who numbered 34,400, in the year ended 
August, 1912, there. was but 13 such encounters with some 70 outlaws. 
Previous to the annexation the finances of Korea were in a very bad 
condition. A Japanese financial adviser was appointed in 1904, but it 
was not until a Japanese Resident General was appointed in 1906 that 
it was possible to introduce system and bring order out of confusion. 
For some years following, the Japanese Government was compelled to 
make considerable loans to Korea, amounting at the time of annexation 
to a total of 14,200,000 yen. But the Japanese Government also sup- 
ported a Resident General and financed the new judiciary, so that the 
total expenditure by the Imperial Japanese Government averaged about 
26,000,000 yen per annum for the four years preceding anmexation. 
After that event the revenues of Chosen proved still to be insufficient 
to meet the expenditures and the deficit had to be met from the Japa- 
nese treasury. The appropriation for this purpose in 1911 was 12,350,000 ~ 
yen. A similar appropriation was made in 1912 but in 1913 it was re- 


. duced to 10,000,000 yen. The total expenditure in 1913 amounted to 


51,781,000 yen, an increase of more than ten million yen above the cost 
of government under the native rulers in 1909. The increase, however, 
was occasioned by extraordinary expenditures for railway construction, 
harbor improvements and other works requiring immediate alteration. 
The revenues of Chosen in 1913 were eight million yen larger than in 
1909 and this improvement, which was effected without increase of 
taxation, was made possible by the more efficient administration in- 
troduced. Monetary reform, initiated by a Japanese adviser, began 
prior to annexation but was hastened by that event. 

The foreign trade of Korea has been very steady in its growth si since 
annexation. Whereas in 1909 it amounted to 52,890,000 yen, in 1913 
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it had grown to 102,450,000 yen. Railways have increased in mileage 
from 640 miles prior to annexation to 985 miles in 1913. 

- Very much has been done for education too. This reform began under 
Japanese advice as early as 1906. But at the time of annexation there 
were but 100 common public schools in the whole country attended by. 
15,000 children. Now there are 366 schools with 50,000 pupils. At- 
tention is given chiefly to elementary and industrial education. Besides 
these public schools there are some 1,300 private schools of which about 
500 are mission schools. These have been compelled to adjust their 
courses of study so as to comply with the Imperial curriculum. 

It is interesting to note the attitude taken by the Japanese Govern- 
ment towards the three principal religions of Korea;. Confucianism, 
Christianity and Buddhism. Previcus to annexation an institute for 
the study of the Chinese classics existed in Seoul where religious festivals 
were held in honor of the Chinese sages, and, although it was not a 
part of the new educational system, she Japanese Government retained 
it because of the intimate connection between Confucianism and moral- 
ity; 250,000 yen were appropriated to it in 1911 as a foundation fund. 
By this lectures on ethics are supported and certain officials are enabled 
to hold religious services. 

It is pointed out by the Governor General that Christianity has gained 
great influence in Korea and is winning popularity and confidence. 
The Roman Catholics he credits with 30,000 adherents and the Prot- 
estants with 360,000. He compliments the Catholic missionaries by say- 
ing that their method of propagating the faith is practical and unosten- 
tatious. He says of the Protestant Christizns that not a few people 
formerly embraced their faith with political and other mundane pur- 
poses though he admits that sincere and zealous converts are found. 

There are some 40,000 pupils attending mission schools and the 
Governor General says: 

On account of their being afBliated witk the Christian Churches it is but natural 
that the Bible should be, as it is, used as the foundation of moral teaching, and reli- 
gious principles of the churckes be inculcated in the pupils. In consequence there can 


not but be something desirable left untouched in the education undertaken in these 
schools as viewed from the point of the national education. 


He points out that the dest private schools are the mission schools and 
that it is inadvisable to close them, however desirable it may be zo 
separate religion and education, because their suppression would leave 
a gap which the government at present could not fill. He adds, 
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For this reason for the time being the authorities concerned pay attention only to 
the prevention of evil that may occur on account of the presence of these schools, 
intending later to enforce the principle of educaticn standing aloof from religion. 


He refers to the disabilities under which the Buddhists were placed 
during the late regime. Annexation ‘improved their condition and an 
ordinance was adopted in 1911 for reviving Buddhism and its propa- 
gation. 

Thanks-to this, more than 20,000 monks and: nuns living in 1400 monasteries and 


convents. were enabled to engage in their work, being given due protection and raised 
to the same position as other religious workers. 


A great deal has been done by the Government General for the im- 
provement of agriculture and other industries. Agricultural stations and 
schools were established where improved methods of rice-culture, 

_ sericulture-and cotton. growing were taught and stock-breeding was en- 

. couraged. Export duties on agricultural products weré removed. The 
' production of rice and other cereals. as- well as of other agricultural 
products has been considerably increased since annexation. The 
‘ acreage devoted to cottom has been increased more than. six times and 
the output of silk has been multiplied threezold. Equal attention has. 
been given to fisheries. The value of the annual catch has been doubled. 
Korea is rich in minerals and encouragement is being given to this in- 
dustry also.. A technical training institute established by the Japanese 
at Seoul has led to improvement in textile and otker ancient industries’ 
`f Korea. 

Korea is too well settled to invite the immigration of large numbers of 
Japanese, yet the influx of Japanese farmers and artisans has been con- 
siderable. In 1910 the total Japanese population was estimated at 
146,000. In 1913 there were more than 264,000 Japanese resident there, 
of whom about one-fifth were farmers. 

The report makes a favorable showing for the Government and will 
undoubtedly create a good impression abroad. . 
E. T. WILLIAMS. 


Théorie Général de la Clause de la Nation la Plus Favorisée en Droit 
International Privé. By François Hepp. pp. 142. Paris: Juris- 

~ Classeurs. 1914. (5 frances). 

This monograph may be resolved into two parts: first, an intro- 
duction dealing with.the forms, the history, the legal character, and the 
generdl application of the most-favored-nation clause; second, a discus- 
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sion of the “Effets de la clause en matière privée.” In the latter we 
find a substantial contribution. 

M. Hepp has rightly conceived it necessary first to a wifh the nature 
of the clause and its particular applications in public interfational law. 
Thus, after a useful classification and the exposition of 4 convenient 
terminology,-he proceeds to deal with the history of the lause. Un- 
fortunately, he has seen fit-to reproach those who have fade special 
study of the clause in advance of him for having been, as he conceives, 
satisfied with mere chronological cataloguing. and indiffereht to critical 
methods and logic. “* * * ils se sont obstenus de pdrter un jug- 
ment sur le lien logique qui unit Jes unes aux autres, à travers l’histoire, 
5 * * et, c’est la caronologie qui tient, dans leur rafsonement et 
leurs hypothèses historiques, la place de la logique.” Thfs generaliza- 
' tion suggests too little consideration of the exhaustive fwork of Dr. 
Glier + ‘which is cited in the bibliography, and unfamiliafity with the 
writer’s The Most-favored-nation Clause in Commercial Trgaties.? It is 
true that no writer previous to M. Hepp has devoted spefial attention 
to the clause in relation to private international law. l 

Many readers will difer with M. Hepp in some details 
acter and intent of the clause. AIl will agree with him, 


— 


to the char- 


lowever, that 


+ * * est en princive un traitment d’crdre économique qu'elle a pour but 
d'établir. Cependant, * * * elle peut fort bien avoir pour objeq !’établissement 
et le maintien d'une autre égalité que légalité commerciale et la garantie contre 
d’autres risques que les risques commerciaux, j 


He is right in pointing out that the clause must be studifd in each in- 
stance in relation to the treaty in which it appears and that the intention 
of the parties at the time of making each treaty must bė given full 
eorsideration. He dismisses rather abruptly the Americar theory of the 
clause. He considers that American diplomats have dqveloped ‘‘des 
conclusions théoriques, erronées 4 notre sens, et qui nouB semblent de 
tous points contraires aux conséquences logiques de ]’eneagement des 
parties contractantes.” This is somewhat summary, to pay the least, 
and when we find a gross error in the first quotation whic 
an American treaty,’ we are constrained to wonder whether M. Hepp 
has given the American thecry and practice really close attention.. 

1 Die Meistbegtnstigungsklausel. 

t Published in 1910. 


*In quoting Article 14 of the United Stet Japan treaty of I894,—at p. 25—~ 
M. Hepp has it that the fevors specified “sera immediatement qt sans condition 


we 


ates et? 
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As for theory and logic, whatever these may or may not have to say, 
the mogt-favored-nation clause is a practical instrument, and the forms 
and the interpretation which this and that nation give it in practice 
are determined by practical considerations. Different premises lead 
to different conclusions. The “American form ” of the clause and the 
American interpretation have been developed to fit American commer- 
cial policy; both are well known to all countries with which the United 
States makes commercial treaties, and the difference between the 
American and the European practices is well established and under- 
stood. _ 

M. Hepp’s discussion is throughout affected by the theory of strict 

“~eciprocity which underlies Article 11 of the French Code Civil. M. 
yp overemphasizes the speculative character of the clause. “Au 
‘ent de la conclusion du traité qui contient la clause * * *, 

lon, “elengagement subscrit par les parties est absolument insaissible 
et de ty. ints aléatoire ” (p. 60). “Sans doute les parties courent 

Tune et lautre le risque de donner respectivement beaucoup en échange 

de peu de chose, mais elles ont des chances aussi de beneficier d’une 
situation. contraire, et cet aléa est évidement de l’essence même d’un 
contrat aléatoire ” (p. 75). The statesmanship of commerce is continu- 
ally seeking positive assurances—especially against inequality of op- 
portunity, and it is these which, in our opinion, the most-favored-nation 
clause is intended and should be conceived to give. _ 

M. Hepp’s real contribution lies in bis exposition of decisions of the 
French courts as to their jurisdiction over cases brought, and of the judg- 
ments which the courts have rendered with regard to rights claimed under 
provisions of the clause. Here we find especial attention given to the 
provisions of Article 11 of the Code Civil in connection with those of 
Article 11 of the Franco-German Treaty of Frankfort of May,. 1871. 
Dismissing with a few words the question of the application of the “ gen- 
-eral ”? form of the clause, and passing to the “specialized,” or specialized 
reciprocal. form, M. Hepp tells us that:. Specifications with regard to 
matters of private rights are rare. The Court of Cassation has decided 
that there must be extended to subjects of an assured country all the 
private rights which the subjects of the most-favored-nation enjoy. 


étendu,” whereas, as a matter of fact, the real reading is that the favors will be 
extended ‘‘gratuitously, if the concession * * * shall have been gratuitous, and 
on the same or equivalent conditions if the concession shall have been conditional,”’~ 
„as is usual in treaties of the United States. 
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Specifications with regard to economic and commercial matters must be 
interpreted according to the general character of the treaty,—but the 
applicant for rights under such provisions must make a showing, first, 
as to his personal status as one engaged in such commerce.as the treaty 
provisions contemplate, and, second, as to the general rights extended to 
the variety of commercial enterprise in which he has engaged. The Court 
of Cassation has decided that in France the courts may undertake the 
interpretation of French treaties when the question involved is one con- 
cerning private rights claimed thereunder, but that, as for determining 
the original meaning of the treaty, this concerns the contracting parties — 
and is the business of the executive department. The letter of a treaty 
indicates but very imperfectly the real intention of the contracting par- 
ties. In most cases the courts will have to call on the administrative 
departments for the exact intent of the stipulations, | 

M. Hepp next takes up various cases which the courts have handled. 
“Tn the matter of enjoyment of rights in a strict sense, the:normal effects 
of our clause appear to conflict with the general principles. enunciated 
in Article 11 of the Civil Code * * *” {p. 108). This article has 
as its basis the principle of diplomatic reciprocity, by which a foreigner - 
enjoys in France the rights which Frenchmen enjoy by virtue of treaty 
provisions in the country from which that, foreigner hails. ‘Is it then 
necessary to admit exceptions to this principle because of the clause, 
and to extend privileges which are not in. the country of the foreigner’s 
origin extended to Frenchmen?” M. Hepp believes that it is not. 

Selon nous, la regle de Particle 11 ne supprime nullement le droit di pays f avorisée, 
mais elle combine avec lui pour se limiter, dans la mesure exacte ow il se trouverait 
limité si le traitement favorisé avait été stipulé sous la forme ‘ ‘ américaine,” ou mieux, 
encore * * * gous la forme qu’il affecte dans un traite recent: la convention 
franco-russe du 14 avril 1912 * * * pp. 106-107. | 


The question is often raised whether foreign companies. should enjoy 
the rights guaranteed to foreign subjects. Upon this; point several 
cases are cited where the courts have decided in the affirmative, together 
with one where the decision was in the negative. As to the right of hy- 
pothéque légale of a married woman over the real property of her husband 
situated in France, several: cases where such rights were: claimed were 
decided adversely. The claim of the right of freedom of access to the 
courts has been sustained. Under Conflits des Lois, three| cases are cited 
in which the question of the validity of a will made by an Englishman i in 
France in English form, the question of vierie the inheritance of a 


| 
| 
| 


BOOK REVIEWS 685 


Russian in France should escape the right of prelévement and the question 
of the right of consular jurisdiction over the inheritance of a Turk in 
France were decided adversely. As to the competence of courts, some 
applieations have been decided unfavorably on the ground that the 
clause applied to matters of commerce only and not to matters of com- 
petence and procedure. Some applications, however, have been accepted. 
M. Hepp concludes that no general rule:can be laid down. On the ques- 
tion ef consular competence, the Court of Cassation decided in a case 
against the Bank of Tunis that the competence accorded to an English 
consul by the Anglo-Tunisian treaty of 1863 must be accorded to a 
` French consul (p. 129). Protection of rights in literary and artistic 
property can not be sought unless especially stipulated for, in which 
case the French courts have uniformly recognized the rights of the . 
petitioners. 

M. Hepp cites aia a decision of the Supreme Court of Madrid to 
the effect that to extend certain privileges relative to communications 
between judicial authorities to a country which is not signatory to a 
special convention ‘‘serait étendre à un tiers un traitement exceptionel 
en vertu de la clause, ce qui est inadmissible.” To this M. Hepp objects, 
but without informing us as to the general practice or the commercial 
policy of the Spanish Government. 

In the absence of adjudication on the question of extradition, M. Hepp 
holds the.opinion that, save in case of special specification, the clause 
will not apply to extradition. : 

The latter and main portion of M. Hepp’ s study presents much mate- 
rial that is at once enlightening, interesting and instructive. 

STANLEY K. HORNBECK. 


La Guerre Italo-Turque et le droit des Gens. By M. Andréa Rapisardi- 
Mirabelli. (Reprint from Revue de droit international et de Législa- 
tion comparée.) Brussels: Bureau de la Revue. 1913. 206 pp. 


It may admit of doubt whether this interesting history of the appro- 
priation of Turkish Tripoli by Italy is properly a subject of review in 
a journal of international law, for the writer tells us at the outset of his 
volume of two hundred pages that “the study of the causes of a par- 
ticular war is not a subject strictly within the purview of international 
law,” and that although “there are writers whe deem such a study as 

necessary to the juridical determination of the question as to which of 
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the belligerents has the right on his side,” the author treats this as an 
“illusion” and considers that “the question lies outside o7 the domain 
of law just as the absolute freedom of states to make war apon one an- 
other whenever they consider it a is also excluded from the 
domain of law.” 

Africa is today the legitimate amd the principal field oper to the Euro- 
pean need of expansion, as America was in the sixteenth century, and 
its northern portions are linked by the Mediterranean to the fortunes 
of the European countries upon its northern shores, which have in- 
herited the rights of all-powerful Rome to that region, strengthened 
by their geographical situation. These are the primal needs that un- ` 
derlie wars; they are purely political questions, transcerding the ex- 
pédienta of diplomacy busied with the search for superficial. and so-called 

“efficient” causes which only mask the reality. 

Italy having resurrected to a new national life, found it e not 
alone as an outlet for its products, its capital and its population, but as 
a safeguard to its national existence and its progress to tae position of 
one of the great Powers to take possession of territory whose political 
disintegration had exposed it to the unchecked occupaticn of the first 
comer, bold enough to take the lead. 

This is the thesis which the writer presents as in aceord with the 
actual and universal attitude of the nations, in spite of the sporadic 
efforts of peace foundations and peace congresses to displace it by the 
establishment of an international altruism. 

The self-interest of nations is not, however, necessarily an incentive 
to war; Sig. Mirabelli’s picture shows it rather as a strong factor fer 
peace; not only the drain of modern armaments and the creadful havoc 
of the perfected engines create a dread of the consequences of war; but 
still more the intervention of political grouping, such as the Triple Al- 
liance and the Triple Entente and treaty coalitions, which stand for 
resistance to any hegemonous preponderance, add such rew uncertain- 
ties as to the fruits of victory that even such temptations to aggrandize- 
ment as Tripoli offered to Italy, are apt to be kept in chezk by the con- 
sideration that the self-interest of neighbors will not perm t Jack Horner 
to take too large a plum out of his pie. 

These are powerful motives, says our author, which tocay work, upon 
states to lay aside traditional rivalries, smooth over unexpected differ- 
ences and labor towards AE which will ensure peace, which he 
recognizes as “the least of all evils.” 
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The French occupation of Algiers, the-British claims to Cyprus, the’ 
French extension to Tunis, were but precursors of the Tripoli enterprise, 
all made possible by the adjustment of rivalries and the balancing of 
power among the European nations, ensuring the avoidance of Europeen — 
wars and the progress of European civilization. 

' The first move of Italy towards Tripoli was as early as 1890 as a 
counter-balance to French influence in Tunis, and in July of that year 
' Lord Salisbury’s support was assured, but the policy of international ~ 
agreement was slowly maturing and Italy had to wait its development 
and the slow adjustment of the respective interests of herself and France 
on the Mediterranean, retarded by‘ the Franco-German incidents of- 
Moroceo from Algeciras to Agadir. Tripoli, moreover, was territory 
of a European Power, so recognized and guaranteed by the Treaty of 
1856, following the Crimean war, and thus presented additional difficul- 
ties to the benevolent assimilation of a protectorate,—while open armed 
attack would be perilous aggression,—ort moment to all the countries 
whose rivalries protect her from dismemberment. | 
Her integrity ‘nad been protected by the Treaty of Paris (1856), but 
upon the assurance of internal reforms which were never realized, so 
that the guarantee of her integrity became by the Treaty of Berlin a 
virtual assertion of the right of intervention to compel observance of 
the promised reforms. Egypt, Cyprus, Crete, Macedonia, Bulgaria, 
Bosnia and Herzegovina are evidence of the disintegration brought about ; 
by the right of Europe to enforce the promised reforms; but in spite of 
private accords tending to Italianize Tripoli, warnings were repeatedly ` 
given that the territorial integrity of Turkey must be respécted and that 
Tripoli was not unappropriated territory. But, if not unappropriated, 
it was surely “ungoverned”’ and an essential element in the European 
equilibrium on the Mediterranean, an equilibrium to which the recogni- 
tion of Italian influence was indispensable. 

‘ Moreover, the Suez Canal had changed the current of European com- 
merce with Asia and by so doing had exalted the problem of the balance 
of power on the Mediterranean into a question of world-wide signifi- 
cance. ; 

Our author defends the occupation of Tripoli against the charge of 
aggression and imperialism and reconciles it with the utmost respect 
for “nationality” by assuring his readers that Mazzini and Garibaldi, 
both champions of universal democracy and foes of conquest and of 
colonial empire, early recognized the necessity for Italy to take her part 
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in the irrepressible movement oi Europe for the occupation of the Medi- 
terranean shores of Africa. Mazzini, who recognized the patriotism of 
. other nationals on a par with his own, could never have justified the 
invasion of alien territory except under conditions unavoidable for na- 
tional life, and the national life of Italy is dependant upon her share of 
the Adriatic and of the Mediterranean. Given this situation, the long- 
standing and proven incapacity of Turkey to ensure a civilized govern- 
ment with peace and safety to inhabitants and protection to trade, 
the rivalry of other nations for a control of the Mediterranean shore 
which meant atrophy to Italy,—in the present far from ideal condition 
of international relations, her only recourse was to the “ultima-ratio”’ 
of living nations;—war,—hastened by the agreement of France and 
Germany on the Moroccan question, early in September 1911. 

The proximate or so-called “efficient”. causes which our author char- 
acterizes as the negligible factors or incidents which diplomacy brings 
forward to mask the more deep-rcoted differences or ambitions which 
_bring nations into conflict, were in this case obvious subterfuges, con- 
sisting mainly in occurrences long since past and for the most part set- 
tled, and in the general grievance tkat Italy was not allowed that “ pref- 
erence in pacific penetration” to which she had a pease aS a preliminary 
to her ultimate claims upon the country. 

The circular of the 29th September, 1911, to the various embassies 
and legations, recapitulated these grievances as the foundation for the 
appeal to arms. Previous to this circular, as early as the 19th of Sep- 
tember, orders had been given for tae mobilization of the Italian navy, 
and military preparations of a.like character were set on foot, followed 
by like measures of the Turkish Government and the despatch of a 
war vessel from Constantinople to Tripoli, with troops, arms and muni- 
tions of war on the 22nd of September. A note of warning as to perils 
of the Italian colonists from this. movement was signified by the Italian 
Minister of Foreign Affairs to Constantinople on the 28rd of September, 
but the unloading was begun on the 26th and Italy’s ultimatum com- 
municated to the Grand Vizier on the. 28th of September, advising that 
as. past negotiations had proved futile, the Italian Government found 
itself compelled to proceed with the military occupation of Tripoli 
and ‘Cyrene, to which they requested Turkey to make no opposition, 
leaving definite arrangement to subsequent agreement. A peremptory 
answer was demanded in twenty-four hours. Receiving no answer, 
hostilities were at ance begun as threatened in the ultimatum, without 
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any declaration of war, which only followed actual hostilities, begun by 
the attack on Prevesa. 

The various chapters of the book take up, in addition to the “causes 
of the war,” the “questions touching the initiation of a state of war,” 
“neutral relations,” “actual hostilities” and “the peace negotiations,” 
all of which are treated with great fulness. 

It would -extend this review beyond available limits to enter into 
details upon these various questions. The opening of hostilicies prior 
to a declaration of war is of special interest, and Sig. Mirabelli’s defense 
of the procedure will repay notice. The ultimatum in terms advised 
the Ottoman Government that the Italian Government would “for the 
safeguard of its interests and of its dignity proceed to the military cc- 
cupation of the territory.” This the writer considers as an un yuestion- 
able notification of the military measures decided upon. The u_timatum 
then expressed the hope that the Ottoman Government would make 
no opposition to the measure, leaving to further parleys a definite agree- 
ment on the subject; a delay of twenty-four hours was fixed upon- to 
await an answer. Accordingly, at the expiration of the twenty-four 
hours, the military occupation was begun, and as it met with opposition, 
the formal decldration of war was at once issued. This it is insisted, ‘is 
in strict conformity to The Hague Convention of 19th October, 1907, 
which makes it lawful to open hostilities upon the expiration cf an ulti- 
matum, particularly when, as in this case, the ultimatum clearly indi- 
cated that the military occupation had been resolved upon. 

Coming now to the criticism that Italy disregarded the obligations 
of Art. VIII of the Treaty of Paris (1856), which provided that “in the 
event of differences between the Sublime Porte and either of the Signa- 
taries, before having recourse to force, the mediation of the other signa- 
taries should be invoked.” Such an appeal was at once made by the 
Sublime Porte on the 30th of September, but the only response was a 
declaration that the Powers would observe the most strict neutrality, 
and three renewals of the appeal evoked no other response. 

Sig. Mirabelli repudiates the notion that Article VIII was cbligatory 
and insists that its very language only makes it applicable “as far as 
circumstances will permit,” leaving it optional to the Signataries to 
tender their good offices toward mediation or to remain neutral and 
` indifferent spectators of the conflict. He contends, moreover. that the 
transformation of political conditions within the half century that has 
elapsed since the Treaty of Paris, the complex economic factors of inter- 


690 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


national politics, accentuated -in the Eastern question by the commer- 
cial revolution operated by the Suez Canal, make the proviso in Ant: 
VIII essential to its usefulness or continued recognition. 

The failure of Turkey’s appeal to the Powers, leaving her isolated, 
provoked her to an immediate and hercic resistance, which brought on ` 
heavy losses and awakened Italy to the need of redoubling her efforts 
if she hoped to avoid a long and burdensome conflict. This she at once 
did and accompanied her re-enforcements with a decree of annexation of 
the occupied provinces under date of November 5, 1911, of which notice 
was at once given to all foreign ocfices, and then the Powers began their 
abortive efforts at mediation, which met with the insuperable obstacle 
of Turkey’s determination not to surrender her territory and Italy’s 
equally resolute stand to uphold her decree of annexation. Not until 
July, 1912, and then by direct but informal communication between the ` 
combatants, were negotiations for peace again undertaken, and not 
until October did the respective plenipotentiaries finally receive au- 
thority to negotiate, the point of danger being over the sovereignty of 
the coveted provinces. A last effort made by Turkey, after yielding the 
main point, that the treaty should only be cperative when sanctioned 
by the respective parliaments of the contracting powers, imperilled the 
negotiations and met with an ultimatum which allowed Turkey three 
days to accept the terms or drop the negotiations, and a few hours before 
the ultimatum expired, on the 15th of October, 1912, a preliminary 
peace project was signed, no armistice or suspension of hostilities having 
been provided for. This preliminary project was followed by a firman 
of the Ottoman Government granting autonomy to the inhabitants of 
Tripoli and Cyrene, a proclamation of amnesty, of religious freedom by 
the Italian Government, the aprointing of a commission composed in 
part of natives to make civil regulation respecting local customs; and 
the Sultan’s iradi guaranteeing administrative and judicial reforms for 
the Aegean Isles which remained under Turkish sovereignty. 

` The final treaty of peace followed on the 18th of October, 1912, with 
few departures from the customary clauses. Italy, says Sig. Mirabelli, 
was generous in the terms accepted because “in truth she remained a 
debtor to Turkey by reason of the war, which she was forced to under- 
take in defense of her vital interests created by a historic fatality su- 
perior to her own will,” and because, when all is said and done, “‘inter-. 
national equity” is still to be counted upon in dictating a treaty of 
peace. It was perhaps this sense of “international equity” which dic- 


í 
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tated the clause by which the Turkish Government agreed to take-back 
in its employ all the Italian functionaries discharged on account of the 
war, to preserve their rights to the pension funds and pay them for the 
time during which their service was interrupted. i 
Altogether the work of Sig. Mirabelli will repay caraful reading, con- 
taining, as it does, the point of view of a faithful Italian subject with 

the study of one thoroughly versed in international a i and 
skilled in their presentation. 
PauL FULLER. 


Memories of John Westlake. With portraits. London: Smith, Elder & 
Co. 1914. 157 pp. 

This beautifully printed volume of 157 pages is an affectionate me- 
morial to Professor Westlake, compiled, at the suggestion and with 
the coöperation of Mrs. Westlake, by his friends and associates in many 
lands. It consists of eleven chapters (three of them in French); each by 
a scholar. of eminence, dealing with some phase of Dr. Westlake’s many 
beneficent activities and services. 

The introductory chapter, biographical and sopedatve is Gy J: 
Fisher Willams. A. V. Dicey writes the second chapter on “His Book 
and His Character.” Professor Ernest Nys?’ chapter is headed ‘‘ La 
Science du Droit des Gens.” Chapter IV, by Lord Courtney of Penwith, 


is entitled ‘‘Public Affairs.’ Chapter V, by Prof. A. de Lapradelle, 


“L Oewre de John Westlake.” Chapter VI, by Norman. Bentwich,;” 


“John Westlake as Teacher.” ~- Chapter VII, “Extraits de la Notice 


~~-eaméo.@ John Westlake,” by Ed. Rolin-Jaequemyrs. Chapter VIII, 
“ihe puinau- Committee 1905-1913,” by Arthur G. Symonds, Secre- 
tary to the Balkan Committee. Chapter IX, “Finland” by Dr. J. N. 
Reuter, Professor at the University of Helsingfors. Chapter X, “The 
Working Men’s College,” by Sir C. P. Lucas, K. C. M. G., C. B. Chap- 
ter XI, “Tregerthen” (Dr. Westlake’s interesting country house on 


‘ the Cornish coast), by Marian Andrews and Gertrude Phillpotts. There 


is an appendix of eight pages giving “A al of the’ Writings of John 
Westlake,” and an index. 

Such memorial volumes, made up from diverse sources and by diverse 
hands, are in general perfunctory or extravagant without proportion or 
sequence and therefore inadequate, disorderly and disappointing. The 
present volume is a conspicuous exception to this general rule: It draws 
a strong, clear, affectionate but convincing portrait of a very great 
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scholar and a marked and distinctive personality; one whose life was 
protracted and whose attachments and connections were tenacious, 
unswerving and unselfish, and whose courage, energy and zeal “age 
could not wither nor custom stale.” | 

John Westlake was born at Lostwithiel in Cornwall m 1828, his 
father a wool-stapler, his mother the daughter of a North Devon clergy- 
man, a sporting parson who kept his own hounds but who was described 
by a rustic parishioner as “as good as a Methody.”’: 

, He was first taught at home and in the local grammar school. He 
never-went to a public school but was later educated by private tutors 
at Cambridge. Colenso and Harvey Goodwin taught him mathematics, 
Bateson, and Shilleto the classics. He entered Trinity and took his 
B. A. in 1848, bracketed sixth wrangler and sixth in the first class of 
the Classical Tripos, and was elacted a fellow of Trinity in 1851. He 
kept terms at Lincoln’s Inn and was called to the bar in 1854. In 1864 
he married Alice, daughter of Thomas Hare, the famous advocate of 
proportional representation. In 1874 he took silk and was elected a 
bencher of Lincoln’s Inn. 

In 1888 he was appointed Wnewell Professor of International Law 
at Cambridge, and this chair he filled for twenty years with great dis- 
tinction, resigning in 1908. 

The book that first made Westlake’s name widely known was a Trea- 
tise on Private International Law or the Conflict of Laws, first published 
in 1858. This was almost, wholly rewritten and brought out in a second 
edition in 1880, a third edition in 1890, a fourth in 1905 and a fifth in 
1912. It was translated into German by Von Holzendorf in 1884 and 
into French by Paul Goule in 1914, It showed. extended familiarity 
not only with English law and practice but also with the Continental 
law of Europe. and tended to impress various of the Continental doc- 
trines on English law, as, for instance, the exclusive character of the 
jurisdiction of the courts of the matrimonial domicile in certain cases 
of divorce and the dominance of the law of domicile generally. It be- ` 
came the leading English authority and for a time powerfully affected 
the decisions of the British courts. Dicey calls Westlake “the instructor 
of judges.” _ | 

Westlake’s work on international law he published in two volumes, 
that on Peace in 1904 and that on War in 1907, and de Lapradelle is now 
preparing a French translation of both volumes. . 

In 1913 Westlake edited for the Carnegie Institution of Washington _ 
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Ayala De Jure et Officits Bellicis et Disciplina Militari, in two volumes. 
He published Chapters on the Principles of International Law in 1894, 
which was translated into French and Japanese. 

He wrote the article on “International Law (Private) ” for the supple- 
ment to the fifth edition of the Encyclopedia Britannica, “The Church in 
the Colonies” for Essays on Church Policy in 1868, and an Introductory . 
Lecture on International Law in 1888, translated by Rolin into French. 
He was a frequent and constant contributor to the proceedings of various 
societies and many reviews and periodicals, especially the Revue de 
Droit International et de Législation Comparée. : 

As a result of these activities he received an honorary fellowship from 
Trinity College, Cambridge. Oxford gave him the honorary D. C. L., 
Edinburgh an LL.D., and the Free University of Brussels made him an 
honorary Docteur en Droit. He was decorated with the Italian order 
of the Crown and the Japanese order of the Rising Sun. . 

From 1900 to 1906 he was one of the representatives of the United 
Kingdom on the Hague Court of Arbitration. 

He met a considerable success also as a practicing lawyer, especially 
in cases involving foreign law, but he had not the equipment of a suc- 
cessful advocate, though often before the Privy Council. 

He, with Rolin-Jaequemyns and Asser, in 1869 founded the Revue de 
Droit International et de Législation Comparée, and in 1873, with Rolin- 
Jaequemyns and Bluntschli, and on the suggestion of Lieber, he took 
part in founding the Institute of International Law, whose president he 
became in 1895. 

In 1854, with Maurice, he took part in founding the Working Men’s 
College, where the Christian Socialists mingled with the later Utili- 
tarians, and was its stanch supporter to the end of his long life. l 

In 1855 he was elected to the House of Commons from the Romford 
Division of Essex as a Liberal, but voted and spòke against the first 
home rule bill and lost kis seat on the dissolution in 1886. He was able 
enough but not docile enough for a parliamentary: career. 

In 1873 he bought an old stone house and garden on the Cornish coast 
near St. Ives, called Tregerthen, and in 1881 he made his London home 
at the River House, Chelsea Embankment, and in tnese dwellings he 
and Mrs. Westlake exercised a most generous, delightful and: stimulat- 
ing hospitality to a wide circle of scholars and to many relatives and 
friends of every age. The writer recalls a delightful week at Tregerthen 
with a house party of fifteen, with innumerable walks and talks. in. the 
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fields yellow with gorse, teas on the heather, the treat for the , village 
children with gifts and a wonderfully simple but inspiring little speech 
by Mrs. Westlake, the visit to St. Michaels Mount and the constant 
affectionate reference by Professor Westlake to the history of mythology 
of his ever dear Cornwall, the little church beautifully restored bv his 
generosity, the immemorial and prescriptive field paths which he knew 
and whose antiquity delighted hin. 

, The essays of these distinguished friends picture Westlake as a wonder- 
ful advocate of reason, a believer in progress, refusing to be pessimistic 
“even when an octogenarian and almost deprived of hearing. 

The writer recalls a little dance at Tregerthen when Professor West- 
lake, then over 80, found the greatest pleasure in the ] Joyousness of his 
young guests. 

Westlake twice visited America, and Mr. Williams thinks his sugges- 
tion of a “combination of mediative and judicial arbitration in the 
Venezuelan difficulty” averting ‘‘a fratricidal strife” was perhaps his 
most signal service. 

Mr. Bentwich writes of Westleke as his old instructor and tells how 
he gained from him the conception “that law, while being an exact 
science, was intimately concerned with the maintenance and the exten- 
sion of just dealing between individuals and between nations,” and 
describes him as a dignified and impressive presence in the lecture room, 
informed by transparent knowledge and with an enthusiastic expression 
of it, and “outside his class room he was the most helpful and approach- 
able of professors.” His study was always conciseness and accuracy of 
statement. 

The cause of any oppressed nationality he made his own. He suc- 
ceeded Mr. Bryce as president of the Balkan Committee, which sup- 
ported the cause of these communities against Turkish misrule, and in 
his advanced years he.defended <he liberties of Finland in the N ational 
Review and often in The Times. 

M. de Lapradelle, in his high y interesting chapter on ‘ L’Oewvre de 
John Westlake,” calls attention to the fact that other scholars have 
some of them been eminent in private international law, others in public 
international law, but that Westlake alone was equally eminent in both. 
Such double eminence is certainly unusual, but not wholly unique. 
M. de Lapradelle mentions Storey and Wharton, two of our great, Amer- 
ican scholars, as eminent only in private international law. It ‘is re- 
spectfully submitted. that M. de Lapradelle has overlooked Wharton’s 
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invaluable Digest of International Law, published in three volumes in 
1886 and republished in 1887, which is the foundation of Mr. John 
Bassett Moore’s still more valuable and extended digest, and that 
Storey was regarded as an eminent international authority in public 
international law as well as in private, owing to his many elaborate and 
erudite opinions rendered in cases involving principles of international 
law. 

Lord Courtney of Penwith recounts many services of Westlake under 
the chapter of “Public Affairs.” He says “He was to the fore in every 
movement—social, educational, political—for the improvement of his 
generation. It was not a mere accident that he was found an advocate 
in nearly every suit of his time for RE liberty cf opinion within 
the Churches.” 

In 1861 Westlake published a paper in the Working Men’s College 
Magazine declaring “That thie election of Mr. Lincoln upon the eae? 
platform was a righteous act.” 

In the debate on Mr. Gladstone’s home rule bill, after the seca 
election of 1835, Mr. Westlake made a weighty speech, following a 
powerful and passionate argument by Sir Charles Russell. He confined 
himself to pointing out the complete absence in the bill of any executive 
authority to enforce in Ireland the will of the Imperial Parliament and 
also the difficulty of overriding the determined resistance of the north- 
east corner of Ulster and Lord Courtney says “These are to this day 
(November, 1918) the critical issues of the controversy,” and it deserves 
to be noted how Westlake seized the points which remain outstanding. 

It is a gratification to all students of international law to see that 
such a career can be made as was Westlake’s, by one whose main occupa- 
tion was in that branch. It isa satisfaction to see such a truly interna- 
tional memorial of his lite, his work, and his writings, preserved and 
widely distributed. We respectfully congratulate Mrs. Westlake and 
the learned and distinguished authors who: have contributed’ to it on 
the judgment, frankness, hearty affection as well as literary skill which 
has been devoted to the task. It dignifies with just appreciation the 
life of one who was perhaps England’s greatest international scholar 
and ennobles the learning and service which filled his long life to its 
honored close. 

Cuas. NOBLE GREGORY. 
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ARMED MERCHANT SHIPS 
| I 


INTRODUCTORY 


So long as the rule of capture of private property at sea exists unim- 
paired, states with mercantile marines of any importance will find that 
one of the probléms they have to face in war is to defend their sea-borne 
commerce, and to attack that of their adversary. On the 26th March, 
1913, Mr. Winston Churchill, the First Lorg of the British Admiralty, 
made an important statement in the House of Commons regarding the 
methods proposed by Great Britain for the protection of trade. As 
reported in the Times Mr. Churchill’s speech was as follows: 


I now turn to one aspect of trade protection which requires special 
reference. It was made clear at the Second Hague Conference and the 
London Conference that certain of the great Powers have reserved to 
themselves the right to convert merchant steamers into cruisers, not 
merely in national harbours but if necessary on the high seas. There 
is now good reason to believe that a considerable number of foreign 
merchant steamers may be rapidly converted into armed ships by the 
mounting of guns. The sea-borne trade of the world follows well- 
marked routes, upon nearly all of which the tonnage of the British 
mercantile marine largely predominates. Our food-carrying liners and 
vessels carrying raw material following these trade routes would, in 
certain contingencies, meet foreign vessels armed and equipped in the 
manner described. If the British ships had no armament they would be 
at the mercy of any foreign liners carrying cne effective gun and a few 
rounds of ammunition. It would be obviously absurd to meet the con- 
tingency of considerable numbers of foreign armoured merchant cruisers 
on the high seas by building an equal number of cruisers. That would 
expose this country to an expenditure of money to meet a particular 
danger altogether disproportionate to the expense caused to any foreign 
Power in creating that danger. Hostile cruisers, wherever they are 
found, will be covered and met by British saips of war, but the proper 
reply to an armed merchantman is another merchantman armed in her 
own defence. This is the position to which the Admiralty have felt it 
necessary to draw the attention of leading shipowners. We have felt. 
justified in pointing out to them the danger to life and property which 
would be incurred if their vessels were totally incapable of offering any 
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defence to an attack. The shipowmers have responded to the Admiralty 
invitation with cordiality, and cidstantial progress has been made in 
the direction of meeting it as a defensive measure by preparing to equip 
a number of first-class British lnərs to repel the attack of an armed 
foreign merchant cruiser. Althe.gh these vessels have, of course, a 
wholly different status from thet of the regularly-commissioned mer- 
chant cruisers suchas those we cbtain under the Cunard agreement, 
the Admiralty have felt that the greater part of the cost of the necessary 
equipment should not fall upon tae owners, and we have decided, there- 
fore, to lend the necessary guns, te supply ammunition, and to provide 
for the training of members cf ke ship’s company to form the guns’ 
crews. The owners on their pars are paying the cost of the necessary 
structural conversion, which is not great. The British mercantile 
marine will, of course, have the protection of the Royal Navy under all 
possible. circumstances, but it s obviously impossible to guarantee 
individual vessels from attack wken they are scattered on their voyages 
all over the world. No one can pretend to view these measures without 
regret or without hoping that tae period of retrogression all over the 
world which has rendered them r eessary may be succeeded by days of 
broader international confidence and agreement than those through 
which we are now passing. 


On the 15th April, 1914, it wa: stated in the Morning Post that a bill . 
. for the establishment of a mail line of armed vessels to South American 
ports had been introduced intc zhe United States Senate, with the 
approval of Mr. Daniels, Secretær of the Navy. It would appear that 
the United States is going further even than the British Admiralty in 
establishing a state-owned line of .cmed mail steamers, and it is of interest 
to note that that Government is also turning its attention to the South | 
American trade routes, as it wa. >n ships of the R. M. Steam Packet 
Company on this route that gurs for defence were first placed. There 
are now between 40 and 50 Brih merchant ships carrying guns for 
defence and others are in progress of being equipped. , It has also been 
stated that German merchant sHips are being similarly armed. l 

The reasons for this reversion to a means of defending commerce by 
arming the ships engaged in trade, a development justly characterised 
by Mr. Churchill as regrettable end retrogressive, are to be found in 
the methods in which states have, since the abolition of privateering, 
arranged to increase their fightice forces on the outbreak of war by the 


i See Morning Post, 16 April, 1914, ‘“Merchantmen in war time,” where a list of 
‘ British ships already armed is given. 
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conversion of certain specially built merchant‘ships into fast cruisers, 
and to the fact that several important naval Powers maintain the right 
to convert these merchant ships into ships of war on the high seas. 
There are, therefore, on.all the great trade routes of the world, merchant 
ships which may at a moment’s notice, on receipt of a wireless message, 
change their peaceful character and from being commercial vessels 
become commerce destroyers. 

This is not the place to, deal with the arguments for and against the’ 
legality of such conversion. We can only take note of the fact that the 
Hague Convention of 1907, for the conversion of merchant ships into 
war ships, and the London Naval Conference of 1908-9, left the whole 
question of the place of conversion open.’ The possibility of conversion 
on the high seas is undoubtedly a serious menace to great trading states 
such as Great Britain and the United States, both of whom deny the 
legality of such conversion. They have, however, to face the facts 
and take such measures in the defence of their sea-borne trade as shall 
best ensure its continuance in time of war. Already the naval charges 
of many states impose burdens on their peoples of increasing hardship, 
and instead of a great increase of cruisers for commerce protection, Great 
Britain, reverting to a practice common in the eighteenth and early 
nineteenth centuries, is arming her merchant ships in order that they 
may offer resistance to, and defend themselves against, the converted 
merchant cruisers of her potential adversaries. Mr. Churchill expressly . 
stated in the House of Commons in introducing the Naval Estimates 
for the present year that instructions are given to the armed merchant 
ships to attempt no resistance to the ordinary ships of war, but only 
to endeavour to ward off attacks of the converted merchant cruiser. 
The armed merchant ship is therefore armed solely for defence, not for 
attack. ; 


II 
USE OF MERCHANT SHIPS IN WAR 


The laws of naval warfare are drawn almcst entirely from the practice 
of states in the past. In considering, therefore,.the position of the de- 


2 See “The Conversion of merchant ships into war ships” in the writer's War and 
the Private Citizen (1912), 113-165. l 
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fensively armed and uncommissioned merchant ship, itis the customary 
law of nations that is of chief importance. The position of these ships 
and their treatment in the past must therefore be first considered. 


Three Classes to be Distinguished 


Three classes of armed merchant ships may be distinguished in the 
naval wars of the seventeenth and eighteenth and early nineteenth 
centuries. 

(1) Merchant ships hired or bought by the state for incorporation tem- 
porarily or permanently into the navy. From time to time states made up’ 
deficiencies in their naval forces by hiring or purchasing strongly built 
and fast sailing merchantmen. The Dutch in 1652 made up this de- 
ficiency in their navy by hastily arming merchantmen, the French did 
the same in the eighteenth century, and this was also done by England. 
The merchant captains were frequently left in command and were often 
part owners, with the result that they were reluctant to risk their ships. 
Tis reluctance was in no small degree responsible for the defeat of the 
Erglish fleet off Dungeness on the 80th November 1652. To remedy 
this the Laws of War and Ordinances of the Sea published on the 25th 
December 1652 (the first Articles of War to which the English Navy was 
subjected) rendered the captains and ships’ companies displaying reluc- 
tance to engage, and those guilty of slackness in defending a convoy, 
liable to the penalty of death. It was further ordered that captains 
of hired ships should be “chosen and placed by the state,” and other 
officers were “likewise to be approved of.” 3 These vessels were in all 
respects men-of-war and call for no further consideration. 

(2) Privateers. The terms “privateer” or “private men of war,” and 
“letter of marque ships” were in the latter part of the eighteenth century . 
convertible. “Privateer” does not appear in use till the time of Pepys, 
and in 1718 it is not used in the issue of “Instructions for such merchants 
and others who shall have letters of marque or Commission for Private 
men of War against the King of Spain.” There was at one time in 
England a distinction between privateer and merchant vessels furnished 
with letters of marque “the one being entitled to head money, and the 
other not, but” said Sir W. Scott in the Fanny (1814) “that distinction 

4 J. R. Tanner in Cambridge Mod. Hist., IV, 474. 
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has been entirely done away with.” * Privateers were vessels owned and 
manned by private persons but granted the authority ‘of the state to 
carry on hostilities; they were used to increase the naval force of a 
state, “by causing vessels to be equipped from private cupidity, which 
a minister might not be able to obtain by general taxation without much 
difficulty.” 5 In practice any prizes they captured were adjudged to- 
their owners. British revenue cutters, though fitted out, manned and 
armed at the expense of the Government, were given letters of marque 
and were held to be private ships oï war.® Privateers did not confine 
, themselves to attacks on the enemv’s commerce; in many cases they | 
~ combined this with trading; ’ thus Hast Indiamen were usually furnished 
with letters of marque, not for the purpose of enabling them to defend 
themselves, but to ensure to the owners and crew, prize money and head 
money in case they captured their assailant. 

The learning on the subject of privateers, of which there is a large 
‘body, may, however, since the Declaration of Paris, 1856, by which 
_“privateering is and remains abolished,” be considered as obsolete as 

between the parties to the Declaration. Their modern substitutes, the 
converted merchant cruiser, are of a very different character, and, as 
between the parties to the Sixth Hague Convention, 1907, and so far as 
they conform to its terms, are on the same footing as warships and sub- 
ject to the “direct authority, immediate control and responsibility of 
the Power whose flag they fly” (Art. 1).8 : 

(3) The defensively armed but uncommissioned merchant ship. The 
practice of ships arming in self-defence is a very old one. The seas were 
often infested with pirates, and when later, privateering was the normal 


41 Dods. 443. Head money was paid to encourage ships of war and privateers to 
attack war ships and privateers of the enemy. There was a tendency to seek out 
` rich merchantmen on account of their value in prize money, and by the Prize Act, 
1805 (Sec. 5), £5 was to be paid for every man who was living on board. the ship 
which was taken, sunk, burnt or otherwise destroyed at the beginning of the attack. 
Originally it was the reward of actual combat only; later, of the capture alone, 
whether with or without actual fighting. (The Clorinde, 1 Dods. 436.) 

5 W. O. Manning, Law of Nations (1875), 157. 

6 The Helen, 3 C. Rob. 224; The Sedulous, 1 Dods. 253. 

7E.g. The Fanny, 1 Dod. 448. 

8 For commentary on the convention, see the writer’s Hague aud Conferences, 315~ 
321, and War and the Private Citizen, 130-136. 
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method of attacking commerce, merchant ships were forced either to sail 
in convoys or to arm themselves; often they did both. Ships sailing 
on the Indian and American voyages, and even those in the Levant 
trade, carried large crews, heavy guns and a complete equipment.? _ 

But in the seventeenth century arming was made compulsory in Eng- 
land. A proclamation of Charles I of 1625.appears to be one of the 
earliest orders issued in England, compelling merchant ships to arm in 
their own defence. The most important order, and one to which ref- 
erence was frequently made on subsequent occasions during the seven- 
teenth and eighteenth centuries, was an Order in Council of Charles II 
of the 4th December, 1672, which was made at a meeting at which the 
King and 26 members were present. Its importance warrants Its being 
set forth in full: 


His Majesty having taken into his consideration of what ill conse- 
. quences and loss it is, as well to the whole kingdom, as to the persons 
particularly concerned that merchant ships going out on foreign voyages 
in time of war are not sufficiently provided with guns, fire arms and 
other necessaries for their defence against the enemy, as well also that 
such ships are found frequently to forsake their convoys and the rest 
of their company, by which means it often happens that they fall into 
the hands of the enemy—lIt was this day ordered by His Majesty in 
Council, that all masters of vessels going out on any foreign voyage, as 
aforesaid, shall before they be cleared at the Custom house or permitted 
to sail out of any port of this kingdom on their respective voyages give 
good security to the Commissioners and officers of His Majesty’s Cus- 
toms that they will not separate or depart from such men of war as 
shall be by His Majesty appointed for their convoy, nor from the rest 
of their company, but that they will keep together during such their 
voyage, and mutually assist and defend each other against any enemy ` 
to the utmost of their power, in case they shall happen to be attacked, 
and that to this end they will take care their respective ships and vessels 
shall be well provided with muskets, small shot, hand grenades and other _ 
sorts of ammunition and military provisions according to the proportion 
of the men they carry. And of this His Majesty’s pleasure the Com- 
missioners and officers of His Majesty’s Customs, and all others whom 
it may concern are to take notice and have due regard thereto accord- 
ingly. 

Several times during the course of the eighteenth century, merchant 
ships were ordered to arm in self-defence, so as to avoid the necessity 


of sailing with convoys. In order to ascertain that no ammunition was 
*J.R. Tanner, Camb. Mod. Hist., IV, 467. ) 
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sold and that the ship fought only in self-defence; the master had to 
account for any expenditure of ammunition. Owing to the- great de- 
mand for sailors to man the fleet during the Napoleonic era, a demand 
which was enforced by empressment, there was a lack of able-bodied 
- seamen for ships of the British mercantile marine; compulsory arming 
~ fell in abeyance, and compulsory convoy was enforced. Still, many-ships 
carried arms for their own defence, and ships so armed were distinguished 
carefully by prize courts from those with letters of marque. The 
British prize court stated in one case-~‘‘They may be armed only for 
their own defence: as they have no commission to act offensively they 
cannot -be considered legally as ships of war, to the effect of entitling 
the captors to head money.” And in 1815 Chief Justice Marshall, of | 
the United States Supreme Court, said “In point of fact, it is believed 
that a belligerent merchant vessel rarely sails unarmed. * * * A 
belligerent has a perfect right to arm in her own defence.” !! ) 
_It is thus clear that up to the end of the Napoleonic wars merchant 
ships either were compelled to arm in self-defence or armed in order to 
resist capture. 1? | 


MI 
LEGAL QUESTIONS RAISED BY ARMING MERCHANT SHIPS IN SELF-DEFENCE 


The situation to-day bears a curious resemblance to that which existed 
a century ago with, however, certain modifications resulting from the 


30 By the court in Several Dutch Schuyts, 6. C. Rob. 48. This was a claim for head 
money for the capture of armed, but uncommissioned, Dutch transports, 

11 The Nereide, 9 Cranch, 388. 

12 The evidence of the arming of merchent ships and of their defending themselves 
from attack is to be found in such works as R. Beatson’s, Naval and Military Memoirs 
and naval histories in general and in the records preserved in the British Public Rec- 
ord office, Admiralty Secretary ‘‘In-letters.”’ Captain B. W. Richmond, R. N., has 
kindly given me references to several cases, such as the despatch from Admiral Sir 
Chaloner Ogle of 1st December, 1743, the capture of the San Domingo Convoy on 
20th June 1747, the action between Commodore Barnett and three French China 
merchant ships on 25 January, 1745 (see Beatson, I, 258). In the ease of the San 
Domingo Convoy, Beatson gives a list of the raptiied ships (I, 343) but does not 
mention whether they were armed or not. The original papers show that with few 
exceptions all were armed. In the battle of Finisterre, 3 May, 1747 the four armed 
French East India merchant ships, Philibert, Apollon, Thétis and Dartmouth sailing 
under convoy, took part. - (Beatson, I, 341.) 
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Declaration of Paris, 1856, and the Sixth Hague Convention of 1907 
which may be considered as a supplementary and explanatory treaty. 


Private merchant ships are still constantly hired as transports, though - 


they are not generally armed or commissioned, and, therefore, retain 
their character of merchant ships. Most states have arrangements 
whereby in time of war certain vessels armed by private owners, com- 
panies or individuals, are taken over by the state and equipped with 
arms and incorporated into the fighting forces of the state. These 
vessels take the place of the old letters of marque or private ship of war; 


but they are no longer fitted out by private owners for their own pecu- 


niary profit, but rank in all respects, when SORLOnInE to the Sixth 
Hague Convention, as public ships of war. 

And lastly there is a return to the armed-and uncommissioned mer- 
chant ship, not armed compulsorily under an Order in Council, but armed 
- at the expense of the state, by the willing co-operation of the owners. 
We may not improbably see also in the next great naval war a return to 
the convoy system. 

I am not concerned here with the policy, expediency or efficacy of the 
method which Great Britam and the United States are adopting as an 
additional protection to this sea-borne commerce; there are, however, 
several points of international law in regard to these armed merchant 
ships which their re-introduction make of practical importance. Those 
to be dealt with in this paper are (1) The right of such vessels to arm and 
defend themselves; (2) The consequence of a successful resistance and 
‘capture of the assailant; (3) The liability to condemnation of neutral 
cargoes on board enemy merchant ships. 


(1) The Right of a Merchant.Ship to Arm in Self-defense. Opinions 
of Prize Courts in England and the United States 


It is of interest to note that the late Professor Freeman Snow in 
his International Law, the second edition of which was published at 
Washington in 1888, anticipated the action of Great Britain and the 
United States. He said: 


It may be reasonably expected in coming naval wars that steamers of 


the great mail lines will be armed so as to defend themselves from attack,, 


rather than seek convoy, and the defence will be legitimately carried to 


+=- 
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the point of seizure of the attacking vessel, or a recapture if once taken. 
Without a proper commission a private vessel, however, should act only 
directly or indirectly on the defensive, and not go out of the way to 
capture enemy vessels. It cannot, of course, take any belligerent action 
towards vessels of a neutral Power (p. 83). 


This statement may be taken as embodying the rule generally ac- 
knowledged by English and American judges and writers. The right of 
an armed, but uncommissioned, merchant ship to resist is expressly laid 
down by Sir William Scott (afterwards Lord Stowell) in the Catherina 
Elisabeth: 1$ 


If a neutral master attempts a rescue, he violates a duty which is 
imposed upon him by the law o7 nations,—to submit to come in for 
enquiry as to the property of the snip or the cargo, and if he violates that 
obligation by a recurrence to forze, the consequence will undoubtedly 
reach the property of his owner and it would, I think, extend also to the 
confiscation of the whole cargo entrusted to his care and thus fraud- 
ulently attempted to be withdrawn from the rights of war. With an 
enemy master the case is very different. No duty is violated by such 
an act on his part—Lupum auribus teneo—and if he can withdraw him- 
self he has a right so to do. 


- The following extracts from the judgment of Chief Justice Marshall 
in the Nereide 14 also show that the law of the United States was the 
same: 


The argument respecting resistance stands on the same ground with 
that which respects arming. Both are lawful. Neither of them is 
chargeable to the goods or their owner, where he has taken no part in it. 
They are incidents in the character of the vessel, and may always occur 
where the cruiser is belligerent. 

The Nereide was armed, governed and conducted by belliger- 
ents. * * * It is true that or: her passage she had a right to defend 
herself, did defend herself and might have captured an assailing vessel; 
but to search for the enemy wou.d have been a violation of the charter 
party and of her duty. . 


Modern Naval War Codes 


The right of resistance of merchant ships is recognized either directly 
or inferentially by the following national codes or naval instructions: 


The U. 8. Naval War Code, 1900, Article 10, paragraph 3: The per- 
sonnel of merchant vessels of an enemy, who in self-defence and in pro- 


135 C. Rob. 232. 49 Cranch, 388. 
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tection of the vessel placed in their charge, resist an attack, are entitled, 


if captured, to the status of prisoners of 1 war. 

The Italian Codice per la Marine Mercantile, 1877 Article 209: Mer- 
chantmen, on being attacked by. other vessels, including war vessels, 
may defend themselves against and eveni seize them. 

The Russian Prize Regulations, 1895, Article 15: The right to stop, 
examine; and seize hostile or suspected vessels and cargoes belongs to 
the ships of the Imperial Navy. Vessels of the mercantile navy have a 


. right to do so only (1) when they are attacked by hostile. or gue 


vessels, 


Opinions of International Lawyers 


This rule is also recognized by writers of weight and authority in. 


Great Britain,™ the United eee France, 7 Italy, Belgium * and 
Holland.” 


Lastly, the Institute of E nee at its meeting at Oxford in ` 


1913, by Article 12 of the Manuel: ces lois de la guerre maritime, which it 
then adopted, laid down the following rule: 


La course est interdite. .En dehors des conditions determinées aux 
articles 5 et suivants, les navires publics et les navires privés, ainsi que 
leur personnel, ne peuvent pas se livrér|a des actes d’hostilité contre 
lennemi. 

Il est toutefois permis aux uns et aux autres d’employer la force pour 
se défendre contre l'attaque d'un navire ennemi.” 


The discussion at the Institute showed that there was some TERE TA 
to the second paragraph of the article. Professor Triepel, of Berlin, 


desired to obtain its suppression, on the gr ‘ound that an enemy merchant - 


ship had no right to resist capture (as distinct from attack),?* while 
Professor Niemeyer supported its suppression on a very different 
“ground,” viz., that to insert such a provision was equivalent to conceding 


18 Hall, 456; Oppenheim, II, 85; Phillimore, IH, § 339; Twiss, li, § 97. 

16 Snow, 83, 84; Wheaton, § 528; Stockton, 179. 

1 De Boeck, De la Propriété privée ennemie, Sec. 212; C. Dupuis, Le droit de la 
guerre maritime (1899), 121. | 
_ B8 P. Fiore, §§ 1627, 1698. i 

2 E. Nys, ITI, 181 (1906). 

2 J. H. Ferguson, Sec. 225. 

21 Annuaire (1913), 644, 

22 Thid., 516, 517. | 
23 Ibid., 519. l 

| 
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that a contrary opinion was possible. Ultimately the article was voted 
by a large majority. : l i 
The view unsuccessfully put forward by Professor Triepel at Oxford 
has since been advanced by Dr. George Schramm, legal adviser to the 
_ German Admiralty, in his Das Prisenrecht in seiner neusten Gestalt (1913), 
pp. 308-310. This author attempts to prove that “from the point of 
” view of the modern law of war there is no legal foundation for the rule . 
allowing a merchant ship to defend itself,” and he carries on the same 
line of thought in regard to the treatment of the érew of such a ship 
when he says “it would have to be decided whether the hostilities were 
committed by members of the crew who are enrolled in the enemy 
forces or not. The former would be made prisoners of war, according. 
to the analogous application of Article 3 of the Regulations of the Laws 
and Customs of Land Warfare; the latter would have forfeited treatment 
as peaceful subjects of the hostile state, according to usages of war they 
would be subject to the criminal law of the captor state” (p. 357). 
' Professor L. Oppenheim has dealt faithfully with Dr. Schramm’s 
views in the Zeitschrift fiir Völkerrecht for April, 1913.24 He has written 
therein what appears to me to be “une réponse sans replique.” I do tot 
propose to enter into the details of the arguments advanced. I shall 
content myself with a summary of what in my opinion is the present 
position. 
The right of a merchant ship to defend: herself, and to be armed for that 
purpose, has not, so far as I am aware, been doubted for two centuries, 
'- until the question has again become one of practical importance. The 
historical evidence of the practice down to the year 1815 is overwhelming. 
Dr. Schramm, in his elaborate denial of the right, fails to distinguish 
between the position in which a belligerent war ship stands to an enemy 
merchant ship, and that in which it stands to a neutral merchant ship. 
This failure is important, and goes to the root of the matter, for whereas 
the visit of a belligerent war ship to an enemy merchant ship is, under 
existing law, merely the first step to capture and is itself a hostile act, 
and is undertaken solely in order to enable the captor to ascertain that: 
the ship is one which is not exempt by custom, treaty or convention 
from capture; the visit to a neutral ship, though justified by the fact 
* Die Stellung der feindlichen Kauffahrteischiffe im Seekrieg. Vol. 8, pp. 154-169. ` 
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of the existence of war, is not a hostile act. By long custom a belligerent 

war ship has a right of visit and search of all neutral merchant vessels, | 
and this right is exercised in order to ascertain: whether a vessel is in fact 
neutral, and not engaged in any acts such as attempting to break block- 
ade, the carriage of contraband or the performance of any unneutral 
service which would justify its detention and condemnation. “It has 
been truly denominated a right growing out of, and ancillary to the 
greater right of capture. Where this greater right may be legally exer- 
cised without search [as in the case of enemy ships] the right of search 
can never arise or come into question.” ** A belligerent war ship has 
a right to capture an enemy merchant ship, and the latter is under no 
duty to submit; it has a corresponcing right to resist capture, which is 
an act of violence and hostility. By resisting, the belligerent violates no 
duty, he is held by force and may escape if he can. But forcible resist- 
ance, as distinct from flight, on the part of a neutral merchant ship is 
universally admitted as a just ground for the condemnation of the ship, 
for a neutral is under a duty to submit to belligerent visit. 


(2) Position of Crews of Captured Merchant Ships 


Another important point differentiates the. neutral from the bel- 
ligerent merchant ships, namely the position of their crews when the 
ships are detained. The officers and crew of an enemy merchant ship, 
even if they offer no resistance to capture, become prisoners of war, 
while the officers and crew of a neutral do not. 

The United States Naval War Code in the passage already cited 
(Article 10) recognizes that the personnel of merchant vessels of an 
enemy who in self-defence and in protection of the vessel placed in their 
charge, resist an attack, are entitled, if captured, to the status of pris- 
oners of war, and Dr. F. Perels, wko was formerly legal adviser to the 
German Admiralty, quotes this with approval.” But this view is . 

28 Marshall, C. J., in the Nereide, 9 Cranch, 388. 

*% See Declaration of London, Art. 63. 

” “Gegen das Personal der Schiffsbesatzung soll im übrigen eine vorläufige Zurück- 
haltung an. Bord soweit zulässig sein, als dessen Vernehmung fiir die Feststellung 
des Tatbestandes erforderlich erscheint, und es soll diesen Leuten eine anstindige 


Behandlung zu teil werden. Dem entsprechen auch die folgenden Festsetzungen in 
den Artikeln 10 und 11 des N. W. C: (Das Internctionale Seerecht, ed. 1903, p. 191). 
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; based, according to Dr. Schramm, on a complete misunderstanding of 
the modern conception of the legal regulations of war as an armed con- 
flict between states. Enemy merchant seamen have, however, for cen- 
turies been liable to this treatment, whether they resist capture or not, 
in consequence of their fitness for use on ships of war,” and this fact has 
an important bearing on the question of their resistance to capture. 
It may, however, be truly said that by virtue of the Eleventh Hague 
Convention of 1907, officers and members of the crew of a captured 
enemy merchant ship who are subjects of the enemy state, are entitled 
to be released if they give a written promise not to engage while hostilities 
last, In any service connected with the operations of war (Article 6). 
But if they refuse to give their parole, and by the laws of some states, 
such as Spain, they were formerly, at any rate, forbidden to give such 
promises,” they remain prisoners of war; therefore, the crew in defending 

-© their ships are defending themselves and their liberty, for release on the 
terms of the convention is but a modified liberty. The Eleventh Hague 
Convention recognizes that the-crews of merchant ships are liable to 
be made prisoners of war by providing for their liberation on parole, 
but Article 8 states that the provisions of the preceding articles allowing 
release on parole, ‘‘do not apply to ships taking part in hostilities.” 
Crews who forcibly resist visit and capture cannot therefore claim to be 
released—they remain prisoners of war. If an enemy merchant ship is 
called on to stop, the crew can, if they wish, “submit to capture and 
thereby have their freedom restricted, or they may resist and as a result 
be overpowered. In case they choose the latter course, their potential 
membership turns into actual membership in the armed forces of their 
state, and if overpowered they become prisoners of war. In case they 
choose the former course, their merely potential membership in the 

armed forces of their state remains intact, and, they must either give 
parole or become prisoners of war.” 30 | 
It would appear, however, that this Convention “is only applicable 


2 W, E. Hall, International Law (5 ed.) 407. Hall’s note on Bismarck’s denial of 
the right to treat merchant sailors as prisoners of war is emphatic, but, in my opinion 
by no means too strong. See F. Perels, Das Internationale Seerecht, 191. ` 

® J. B. Moore, Digest of International Law, VII, 371. 

3 L. Oppenheim, op. cit., 164. 


myne 
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between the contracting Powers, and only if all the belligerents are 
parties tc the Convention” (Art. 9). Among the Great Powers, 
Russia has not signed, and Italy has not ratified the Convention, and 
many of the other Powers, ¢. g., Bulgaria, Greece, Montenegro and 
Servia have not ratified it. When such a Convention is not legally 
applicable, any of the belligerents may, of course, mutually agree to 
its terms being carried into effect. 


(3) Crews of Armed Merchant Ships are Lawful Belligerents 


The chief reason why in land warfare special requirements and or- 
ganization are necessary to confer the privileges of lawful combatants 
on armed bodies of men, is to ensure that the peaceful artisan or agricul- 
tural laborer shall not change his character from day to day. If he is to 
have the immunities of a non-combatant, that character must be clear 
and unequivocal. But even in land warfare, Article 2 of the Hague 
Regulations makes provision for the exceptional case of the spontaneous 
resistance of the inhabitants of a territory who rise at the approach of 
an invader, and grants them belligerent rights if they do not comply 
with all the requirements of Article 1, but only “carry arms openly and 
respect the laws and customs of war.” The crew of a merchant ship is a 
body of men acting together in defence of their ship and their liberty, a’ 
body of identifiable individuals who by the customary law of nations 
have received combatant privileges when resisting capture by an enemy 
warship. They offer a striking analogy to the spontaneous rising of the 
inhabitants of an unoccupied territory, who have now received by con- 
vention the right which merchant sailors have had for centuries. 


IV 


A DEFENSIVELY ARMED MERCHANT SHIP, IF ATTACKED, MAY LAWFULLY 
CAPTURE ITS ASSAILANT 


Should the resistance of the crew of a defensively armed, uncommis- 
sioned merchant ship be so successful as to enable them to effect the . 
capture of their assailant, such captured ship is good prize as between! 
the belligerents. But the right of the captors to prize money in respect! 

: f 


i 
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thereof, is a matter of municipal legislation. The general rule of Eng- 
lish law, as stated by an Order in Council of 4 January 1666, was that 
all ships and goods casually met at sea and seized by any vessel not com- 
missioned do belong to the Lord High Admiral. Some four years later, 
in order to encourage masters to fight their ships more stoutly against 
pirates, a statute was passed [22 & 23 Car. IT, cap. 9 (1)] modifying this 
rule and providing that “in case the company belonging unto any Eng- 
lish merchant ship shall happen to take any ship, which ship shall first 
have assaulted them, the respective officers and mariners belonging to 
the same, shall after condemnation of such ship and goods have and re- 
_ ceive to their own proper use such part and share thereof, as is usually 
practised in private men of war.” 

The rule of law laid down by the Order in Council of 1666 has been 
observed in England since that date; such goods and ships. taken by 
uncommissioned ships belong to the Crown as Droits of Admiralty. 
The present law is contained in the Naval Prize Act, 1864, section 39: 
“Any ship or goods taken as prize by any of the officers and crew of a 
ship other than a ship of war of Her Majesty shall, on condemnation, 
belong to Her Majesty in Her office of Admiralty.” The Naval Prize 
Bill introduced in 1911, and rejected by * the House of Lords, contained 
a similar clause. | 

The law of France was formerly the same as that of England, but 
to-day the prize is given to the captor. A similar rule prevails in 
Holland.*! 


41 En France, sous l'ancien régime, les prises faites en se défendant étaient acquises à 
Yamiral “dont la générosité le portait, la plupart du temps, à en faire don au capteur, 
en récompense de sa bravoure,” au témoignage de Valin et d’Emerigon. Aujourd’hui, 
aux termes de l'art. 34 de l'arrêté du 2 prairial an xi, la prise faite par un bâtiment 
attaqué qui parvient à s’emparer de l’aggresseur est acquise au capteur; lart. 34 a 
été assez fréquemment appliqué par le Conseil des Prises dans les guerres de l’Empire. 
La même règle est admise, notamment en Hollande.” ©. De Boeck, Propriété privée, 
§ 212. Prof. de Boeck adds the following footnote: ‘Quant 4 la prise qu'un navire 
non commissionné et armé pour sa défense aurait faite en attaquant, elle est bonne, 
quant à l'ennemi, mais confisquée au profit de l'Etat; l'auteur pourra même être 
poursuivi et condamné comme pirate.” 

See also Abdy’s edition of Kent’s International Law, 246; E. Nys, Le Droit I nter- 
national (1906), IIT, 181. 
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y 
THE POSITION OF NEUTRAL GOODS ON BOARD DEFENSIVELY ARMED 
i MERCHANT SHIPS’ 


The re-introduction of the armed merchant ship raises another ques- ` 
tion which is of importance to neutrals, viz., how far a neutral merchant 
has a right to lade his goods on board an armed enemy vessel, and what 
will: be the consequence of resistance on the part of the enemy master. 
This question was discussed by the prize courts of Great Britain and 
the United States during the war of 1812-14. The cases dealing with 
this matter are the Fanny 3? in England and the Nereide ** and the 
Atalanta ** in the United States. In the Fanny neutral goods were laded . 
on an armed merchant ship furnished with letters of marque, the neutral 
having knowledge of the facts. Sir W. Scott held that a ship furnished 
with a letier of marque was manifestly a ship of war, and could not be 
otherwise considered though she acted in a commercial capacity. The 
mercantile character being superadded did not predominate over or take 
away the other. A neutral subject was entitled to put his goods on a’ 
belligerent merchant vessel, subject to the right of the enemy, who might 
capture the vessel but who had no right, under the modern practice of 
civilized states, to condemn the neutral property. Neither would the 
goods of the neutral be subject to condemnation, although a rescue 
should be attempted by the crew of the captured vessel, for that was 
an event which the merchant could not have foreseen. But if he put 
his goods on board a ship of force, which he had every reason to presume 
would be defended against the enemy by that force, the case then became 
very different. It was clear, he held, that if a party acted in association 
with a hostile force, and relied upon that force for protection, he was 
pro hoc vice to be considered as an enemy. In the American case of the 
Nereide, which was subsequently affirmed in the Atalanta, the court was 
divided. Five judges sat, two (one of whom was Chief Justice Marshall) 
decided in favor of the neutral claimant; two (one of whom was Mr. 


32 1 Dod. 448. 

33 9 Cranch, 387. 

343 Whezton Rep. 400. See on this subject Wheaton, Elements, § 529- and Dana’s 
note; R. Wildman, Institutes of International Law, IT, 126. 
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Justice Story}, against him, and the majority was obtained by the course 
of Mr. Justice Johnson, who decided for the neutral on special grounds, 
though in the Atalanta he gave his adherence to the general principle 
laid down by Marshall, C. J. The dissenting opinion of Story em- 
phasized a fact on which the majority laid no stress, viz., that the vessel 
. was sailing under enemy convoy, and that the claimant, being the char- 
terer of the whole vessel, had bound her to sail under this convoy; that 
the vessel was captured with the claimant on board, while accidentally 
separated from the convoy and endeavoring to rejoin it. The case of the 
Nereide differs in an important point from the Fanny, in that it appears 
to have been an uncommissioned armed merchant vessel belonging to a 
belligerent which resisted capture; whereas the Fanny was a commis- 
sioned ship of war. The Nereide, however, was under enemy convoy, 
and it is submitted that the dissenting judgment of Story is on the facts 
of the case more in accord with the principle of unneutral conduct. 

Since these cases were decided, the parties to the Declaration of Paris 
have agreed that neutral goods, with the exception of contraband of 
war, are not liable to capture under the enemy’s flag (Article 3) and that 
privateering is and remains abolished (Article 1). 

It does not appear that there is a definite decision on the question as 
to the fate of neutral goods laden on a defensively armed and uncommis- 
sioned enemy merchant ship either in Great Britain or the United States. 
Sir W. Scott in the Catherina Elizabeth stated that in case of rescue by the 
capturing ship, neutral goods would be free. Between such an attempt 
made after capture, and a resistance to capture involving an attempt to 
take the assailing vessel previous to capture ‘‘there does not seem to be a 
total dissimilitude.” °° It is submitted that in such a case the opinion of 
the American court in the Nereide will probably be that which will be 
adopted, namely, that neutral goods placed on an uncommissioned armed 
-merchant vessel belonging to a belligerent, and resisting capture, are. 
not subject to condemnation, if the armament be entirely and exclu- 
sively the act of the belligerent owner, and the resistance in no degree 
imputable to the neutral. The Declaration of Paris by abolishing . 
privateering left the status of the merchant ship untouched. The right 
of an enemy merchant ship to defend herself was unquestioned, as was 

35 The Nereide, 9 Cr. 388. 
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_also her liability to capture. The granting of the right to neutrals to 
send their goods on belligerent vessels does not deprive the belligerent 
of his right to resist visit and capture, so long as his ship remains an 
uncommissioned ship of war, “a ship of farce” to use Lord Stowell’s 
expression; but belligerents, by according neutrals the right, have at the 
‘game-time deprived themselves of the advantage they might once have 
had of saying that the neutral is in fault and his goods are liable to 
condemnation, because the cruiser being armed can the better effectuate 


his right to defeat search or capture. The enemy ship and cargo may . 


still be captured as an act of war, but if the neutral shipper has done no 
more than send his goods in an enemy vessel, his cargo or its value should 
be restored.*® 

The majority of the court in the Nereide appears to have gone too 
far in asserting that as all merchant vessels during war are generally 
more or less armed, it is impossible for a prize court to distinguish be- 
tween different degrees of armament. There is a great distinction be- 
tween commissioned and uncommissioned armed merchant vessels; the 


former may, the latter may not, act on the offensive, and the arguments - 


of Sir W. Scott and Mr. Justice Story in regard to the treatment of 
goods placed on board vessels of the former class may well be accepted, 
but rejected in the case of the latter, which were not in question. It is 
submitted therefore that neutral cargoes placed on board merchant 
vessels converted into war ships under the terms of the Hague Conven- 
tion of 1907 should be liable to be condemned on the principle laid down 
by these two distinguished judges, while those placed on armed but un- 
commissioned merchant ships should, under the Declaration of Paris, 
be released. . 
A. Pearce Hieerns. 


86 See Dana’s note in Wheaton’s Zlements, § 529. 
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RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION 
TREATIES 


The above is the title of a very instructive article in this Journal for 
April, 1913, by Dr. Hans Wehberg, who points out and analyzes the 
special grounds for the different reservations contained in several arbitra- 
tion treaties concluded up to the present time, with the suggestion that 
such reservations might henceforth be restricted merely to two, that is 
to say, the exceptions of “vital interests” and “national honor.” 

The more widespread the notice of treaties of this kind, the easier it 
will be to form a definite opinion as.to their practical value considering 
the restrictive stipulations contained in them. It is this thought which 
leads me to write this article, the main object of which is to make known 
the nature and extent of the arbitration treaties existing between Brazil 
and other states, European and American. 

Up to the present time Brazil has entered into arbitration treaties with 
thirty-one states, nearly all of which have been ratified by the respective 
governments. Twelve of these treaties were made for a period of ten 
years, and nineteen for a period of five years. The first arbitration treaty 
was signed with Chile in 1899; the sesond with Argentina in 1905; and 
the remaining twenty-nine with different nations from 1909 to 1911. 

Glancing at their stipulations céntaining reservations or exceptions, 
we find that such stipulations deal with the legal nature of controversies, 
constitutional precepts, vital interests, independence or sovereignty, na- 
tional honor, territorial integrity, of the contracting parties, and, finally, 
the rights of third parties. To these I do not add the restriction exclud- 
ing “controversies which may not have been settled by diplomacy, direct 
negotiations or any other conciliatory agencies,” because such a stipula- 
tion must be considered superfluous, it being presumed that such ques- 
tions as might have been settled through other friendly ways would lack 
= any ground to be referred to arbitral decision. 


1 Vol. 7, page 301. 
723 
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With a view of presenting an adequate illustration of the subject, I 
quote the first article of the different arbitration treaties containing the 
aforesaid reservations: 


Braztu-—CHILE 


The high contracting parties pledge themselves to submit to arbitra- 
tion the controversies which may arise between them, during the period 
of the existence of the present treaty, concerning claims of a legal nature 
and which it has not been possible to settle by direct negotiations. 


BRAZIL—ARGENTINA 


The high contracting parties pledge themselves to submit to arbitra- 
tion the controversies which may arise between them and which it may 


not have been possible to settle by direct negotiations or any other con-: 


ciliatory agencies; provided, that such controversies do not affect the 
constitutional precepts of either of the two countries. 


BRAZIL—-BOLIVIA 


The high contracting parties pledge themselves to subrnit to arbitra- 
tion the controversies which may arise between them and which it may 
not have been possible to settle by direct negotiations or any other con- 
ciliatory agencies; provided, that such controversies do not affect the 
vital interests, territorial integrity, independence or sovereignty, or the honor 
of either of the two states. 


BraZIL-—~ITALY 


Contrcversies of whatever nature which may arise between the high 
contracting parties, and which it may not have been possible to settle 
by diplomacy, shall be referred to a friendly government or to the Per- 
manent Court of Arbitration established at The Hague, or to one or more 
arbitrators selected by common agreement by the high contracting par- 
‘ties without limitation to the list of the members of the aforesaid court; 
provided, that such questions do not affect the independence or the con- 
shitutional precepts of either the one or the other state, and do not con- 
- cern the interests of a third Power. 


BRAZIL-—-UNITED STATES OF AMERICA 


Differences which may arise of a legal nature or relating to the interpre- 
tation of treaties existing between the two high contracting parties, and 
which it might not have been possible to settle by diplomacy, shall be 
referred to the Permanent Court of Arbitration established at The 
Hague; provided, nevertheless, that they do not affect the vital interests, 
the independence, or the honor of the two countries, and do not concern 


f 


the interests of third parties; and it being further understood. that in case . 
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either of the two high contracting parties shall so elect, any arbitration ` 
pursuant hereto shall be had before the chief of a friendly state or ar- 
bitrators selected without limitation to the lists of the aforesaid Hague 
Tribunal. 
Brazit—Norway, and BRAZIL—SWEDEN 
Whatever controversies; provided, that they do not affect the vital in- 
terests, the independence or ‘the honor of the two contracting parties. 


Brazit—Rvssia 


Controversies which do not affect the independence or the sovereignty 
of the contracting parties, and only relating to: 

(a) matters of international private law; 

(b) the regimen of commercial and industrial corporations, when or- 
ganized according to the law of either country; 

(c) matters of civil and criminal procedure, and to extradition. 


BRAZIL-—GREECE 


E T E which do not affect the independence or sovereignty of 
the contracting parties and relating to: 

(a) the interpretation or application of treaties; 

(b) pecuniary claims. 


` BrRAzIL—GREAT BRITAIN 


Differences of whatever nature which may arise between the high 
contracting parties and which it may not have been possible to settle 
by diplomacy, shall be referred to the Permanent Court of Arbitration at 
The Hague, to the chief of a friendly government or to such other ar- 
bitrators or tribunal as the parties jointly select; provided, nevertheless, 
that they do not affect the vital interests, the independence or the honor of 
the two contracting states and do not concern the interests of third 
parties. 


From what has just been quoted, it results that the arbitration treaties 
to which Brazil is a party may be classified, as to their reservations, in 
the following groups: ? 

I. Treaties containing one exception or reservation: 

(a) Controversies of a legal nature: Treaty with Chile; 

(b) Controversies not affecting constitutional precepts: Treaties with 
Argentina, Uruguay, and Denmark. 

II. Treaties containing two reservations: 

Controversies not affecting independence or sovereignty, and only re-. 

2 The same classification as adopted by Dr. H. Wehberg. 
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lating to the matters specified in the treaty: Treaties with Russia and 
Greece. 
III. Treaties containing three reservations: 

(a) Controversies not affecting constitutional precepts or independ- 
ence, or the interests of a third Power: Treaty with Italy; | 

(b) Controversies not affecting the vital interests, independence, or 
national hcnor: Treaties with Norway and Sweden. 

IV. Treaties containing four reservations: 

(a) Controversies concerning the vital interests, territorial integrity, 
independence or sovereignty, or the national honor: Treaties with Peru, 
Bolivia, Colombia, and Paraguay; . 

(b) Controversies not affecting the vital interests, independence, - 
national honor, or the interests of third parties: Treaty with Great 
Britain. 

V. Treaties containing five reservations: 

Controversies of a legal nature or relating to the interpretation. dhe ex- 
isting treaties, and not affecting the vital interests, the independence or 
the nationel. honor, or the interests of third parties: Treaties with The 
United States of America, Mexico, Cuba, Haiti, Venezuela, Santo’ 
Domingo, Ecuador, Panama, Costa Rica, Honduras, El Salvador, Ni- 
caragua, Portugal, Spain, France, Austria-Hungary, and China. ’ 

As will be seen, the restrictive clauses in the arbitration treaties con- 
cluded by the Brazilian Government are similar to, if not identical with, 
those agreed to by the governments of the several states in treaties of the, 
same kind. But all of them-undeniably show very little confidence in 
arbitration on the part of the different states for the settlement of their - 
controversies. It is a fact that no state has ever intended or desired: 
to gO: farther than the Hague Conferences have done in this re- 
` gard. i 
I am quite of the same opinion as Dr. Hans Wehberg, that the reserva- 
tions referred to may or should be reduced to'an irrecusable minimum. 
But I can not concur in the views of that distinguished writer, when he 
says that the states might agree, in case they should not prefer a still 
` more limited formula, to confine themselves in their treaties to the stipu- | 
_ lations of “national honor” and “vital interests.” 3 On the contrary, 

| 3 This J OURNAL,' April, 1913, p. 306. 
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it seems to me that these two exceptions will be most susceptible of pre- ` 
venting recourse to arbitration in a large number of cases. 

‘National honor” and “vital interests” are words of an abstract or 
indefinite meaning, which allow the contending parties, in view of the 
circumstances and of their interests, to adopt a different interpretation 
' of the controversies arising between them, and thus to declare stich con- 
troversies not referable to arbitral settlement. 

On one hand, if the two elauses—“ vital interests” and “national 
honor’’—are intended to embrace identical reservations, such as “ consti- 
tutional precepts, independence, integrity of territory, and sovereignty,” 
it is clear that no real reduction of reservations will take place in arbi- 
, tration treaties, there being only a diminution of words, that is to 
say, instead of being all those reservations mentioned nominatim 
in the said treaties, they would subsist therein although under a 
more shortened formula, 7. e., the “vital interests” and the “national 
honor.” 

The question, as I see it, is not one of words, but of a real dination 
of restrictions in arbitration ‘treaties. 

On the other hand, if the clauses referred to contain in themselves a 
particular meaning or are intended for special and different purposes, 
what should be evidently necessary is, that they be justly and properly 
defined in order that one may rightfully judge of their merits or of their 
superfluity in said treaties. 

So many exceptions or reservations make, in fact, the respective 
treaties very oftén ineffectual with regard to their real purpose, namely, 
arbitration, Inasmuch as the cases referable to arbitration, outside of . 
those included in such clauses, become in practice.very few and even per- 
haps insignificant. 

Supposing that the states are really sincere in entering into arbitration 
treaties, it might be advanced that only controversies regarding the 
existence of states should be excluded from the treaties, that is to say, 
the inclusion of reservations concerning their independence as sovereign 
states.’ On the contrary, it may be said that the reservation of the inde- 
pendence or sovereignty of a state from the obligation to arbitrate is 
unnecessary, they being expressly established by the mere existence of 
treaties of this kind, for the making of these treaties presupposes before- 
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hand the reciprocal acknowledgment of the independence and sover- 
eignty of the contracting states. 

In this connection, there is no reason for the retention of the reserva- 
tion of “constitutional precepts” as a special clause, because it is equally ` 
known that no state can bind itself in any way contrary to the provisions 
of its own constitution. State constitution is somewhat inherent in 
state sovereignty and independence. | 

The same observation might be made respecting the reservation of 
“the integrity of territory,” provided, nevertheless, that under such a 
reservation are not to be included either differences arising out of the 
annexation or occupation of new lands, or over state boundaries, and 
the like. The latter subjects may be, and have already been, referred to 
arbitral settlement. | | 

Also there exists no real ground for the restriction regarding ‘the 
rights of third parties,” because, as it has already been wisely observed, 
if the third state assents thereto, there is not the slightest obstacle in the 
way of an arbitral settlement,‘ and if the third state does not assent, the 
said clause becomes entirely superfluous by force of the well known rule 
Res inter alios acta alteri nocere non debet. 

Finally, it would be most desirable that the exception “questions of a 
legal nature only or relating to the interpretation of treaties,” should disap- 
pear, as soon as possible, from arbitration treaties. Although such a. 
clause is in accordance with the convention adopted on this subject by 
the Hague Conferences, yet the manifest trend of opinion of the present 
time requires the field of arbitration to be more and more enlarged, and 
not to be narrowed to questions of a purely legal nature or relating to the 
interpretation of treaties. It is obvious, that on account of this limita- 
tion a very great number of controversies otherwise susceptible of arbi- 
tration may be excluded from such a pacific solution. 

In short, the most desirable formula seems to be this: “Controversies 
of whatsoever nature; provided, that they do not affect directly the in- 
dependence of either of the contracting parties.” . 

In addition to what has been said, I may be permitted to make on this 
occasion some other remarks upon the causes which, to my mind, con- 


4This JOURNAL, Vol. 7, p. 307. 
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tinue to prevent more progressive steps in behalf of obligatory arbitra- 
tion or at least the enlargement of the number of classes of cases refer- 
able to voluntary arbitration itself. 

Indeed, the very great service which up to the present time the Hague 
Conferences have rendered has been to adopt arbitration, although not 
obligatory, and create the Hague Tribunal for settling international 
controversies. 

Compulsory arbitration or a world treaty for the preservation of gen- 
eral peace, are things not yet to be expected, at least, so long as the so- 
called family of nations is based upon the principles of absolute sover- 
eignty, which underlie it, not taking into consideration different and : 
| special circumstances which may at any and all times occur as a ready 
cause for war. We should not entertain any illusions in this regard. 
Certainly, no reasonable pacifist and no practical statesman has ever 
pretended or expected that war might be suppressed forthwith by the 
vote of nations, even although assembled in conferences of peace. In 
spite of our best hopes and wishes, war is and shall be for a yet indefinite 
_ time a sad condition inherent in the existence of the civilized nations of 

the world. What is desirable and really practicable at this time is to 
continue to work for a gradual elimination of war from as large a 
number of cases as possible in the ordinary relations of international 
life. | 

In the first place, the events of the last few months show, what was 
equally well known before, that the great world Powers, notwithstanding 
their frequent utterances in favor of general peace, remain in the same 
unchanged state of mind, that is to say, that they depend much more for 
the maintenance of their high place, rights, and interests in international 
relations upon their great military force than upon any other element 
be it of the highest moral relevancy or excellence. These, and other 
Powers, when assembled in the Hague Conferences, sane no doubt, tec- 
ognized: 

(a) That war, though yet inevitable, should be diminished as much 
as possible; 

(b) That to that end all Beacetul means for settling international dis- 
putes should be favored and fostered among nations; | 

(c) That, excessive armaments being prejudicial to social betterment, 
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it is a pressing problem to find some better way for Sanne war than — 
by their maintenance.’ 

But, in spite of the manifestation of these high ideas and purposes of 
humanity, if one looks at the facts as they really are, he will see that such 
ideas and purposes have not been expressed except under the implied 
condition that they should not oblige the Powers concerned to impose 
any restraint upon their particular aims. Each of them has some ground 
, for increasing its armaments and other means of making war, as, for in- 
stance, to enlarge its domain by annexing or occupying a new piece of 
land, to preserve its acquired position of great Power in the international 
= community, to keep in position to interfere with the affairs of another 
Power when advisable or useful in its particular ambition or in- 
terests. 

‘In the second place, it seems unnecessary to add that some of the 
great Powers have in view though not expressly advancing them, cer- 
tain peculiar reasons for not admitting arbitration as an ordinary means 
of settling international differences in the present state of the world’s 
affairs. For example, Germany would be unwilling to submit to arbitra- 
tion any important case in which she is concerned, since she thinks she 
is able to thrash it out with her enormous military force and strong 
alliances with other Powers with better chance of success than by 
` bringing the case before the judges of the Hague. Tribunal. Further- 
more, arbitration without reservation, once admitted as the means for 
settling all international differences, who can state that circumstances 
may not arise of so extraordinary a character that questions like those 

5 Beside the convention for the peaceful settlement of international differences 
through the practice of arbitration, of mediation and good offices, the First Hague 
Conference also voted unanimously the following Declaration: “The Conference is of 
the opinion that the restriction of military charges, which are at present a heavy bur- 
den on the world, is extremely desirable for the increase of the material and moral 
welfare of mankind.” 

, The Second Hague Conference not only adopted a new convention for the peacef ul 
setelerent of international differences, but also another declaration recognizing the 
principle of obligatory arbitration, and further, that certain differences, namely, those 
concerning the interpretation and the application of treaty stipulations, are, without 
reservation, referable to obligatory arbitration. Also a new Declaration relating to 
the reduction of military charges, as voted by the First Conference, was reatinmied 
by the Second Hague Conference. 
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of Alsace and Lorraine would not be called into question and demand 
made for their reference to arbitral decision? * * * 

Reasons and motives of the same or similar kind also explain why 
Austria-Hungary, Italy, Great Britain and other Powers do not desire 
to go practically very far on behalf of arbitration. 

Austria-Hungary has just transformed her occupation of Bosnia and 
Herzegovina, ex vz the Treaty of Berlin, into an actual annexation of tne 
two provinces. ; 

Italy has. no idea of a renunciation of Tripoli and Cyrenaica, although 
the treaty of peace signed at Lausanne contains no express clause recog- 
a E a eients over thase nrovinces. 
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its own and peculiar interests and ambitions, be accepted as such. They 
still hold to the same absolute conception of sovereignty which prevailed 
according to medieval theory. A sovereign state is, no doubt, one free 
from external control and, ‘as such, entirely free to issue any commands 
over the whole community existing within its territory. Sovereignty is 
certainly en inseparable attribute of every independent state. Out of 
this absolute conception of sovereignty, each state assumes to be the sole 
judge of its acts and obligations, and that, accordingly, no restraint or 
obligation may be imposed upon it, except with its own previous and. 
voluntary zonsent thereto. 

In a general way and in particular relation to internal affairs, no ob- 
jection can be raised to those propositions. But, on the other hand, the - 
state being considered a part of the family of nations, such an absolute 
conception of sovereignty should have some limitation in order that it 
may be ad:usted to the principles of justice, comity and humanity, upon 
which international law among civilized nations must be based. In this 
day and generation nearly all important occurrences, though they take 
place entirely within the territory of a single civilized state, cannot fail, 
in view of the close and uninterrupted relations of every kind existing 
between al. the states, to interest: the outside world. 

If it is unfortunately true, that sovereignty may sometimes amount to 
absolutism or even to despotism as concerns the internal affairs of a 
state, it should, however, keep within the reasonable limits of justice in 
respect to external relations. Undoubtedly, this limitation admits in 
theory of no dispute; but in practice the sad truth leads to the contrary, . 
that is to sey, the extent of sovereignty is really measured by the military 
strength of each state. Hence the uncertainty, perhaps the lack, of a 
firm basis upon which the principles and rules of justice and humanity 
regulating -nternational life may be secured. In so saying, I do not in- 
tend to do more than to point out a state of things which unfortunately 
exists as an insurmountable obstacle to the realization of the ideal of the 
friends of peace and to the effective progress of international law. 

At this point, I may say that I entirely concur in the opinion of Sir 
Harry H. Johnston, when he wrote that the peace of Europe and of the 
Old World (why not the same of the New World?) will never be estab- 
lished on a firm basis and the principles enunciated at The Hague will 
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never be universally accepted until there is a final adjustment of spheres 
of influence amongst great and small Powers of the Christian world, and 
among such great nations and well governed states as Japan, China, 
Siam, and Persia now are, or are likely to become.’ Or, in other words, 
not until the day when the great Powers will make up their minds to 
prefer in international affairs the peaceful ways ^f justice and humanity 
instead of the still common resort to force, will the very great difficulty 
for the elimination of war be removed from among the civilized nations. 

But the very question is, When will the great Powers feel willing to do 
this? So long as the present state of the world remains unchanged, it 
may be assumed that war will inevitably continue to be the final resort, 
as yet provided, when nations will not agree to a pacific solution of their 
controversies; consequently, the belief in a possible maintenance of gen- 
eral peace lacks at the present time all real foundation. Facts should 
be accepted as they really are. Res habent sua fata. The efforts of the 
friends of peace and the most sincere good will of a few nations will not 
suffice to accomplish now the best results in that direction. It is neces- 
sary to wait, to await the proper occasion for the solution of this mest 
human problem. 

The present state of relations among the civilized nations is the result 
of the continued labor of successive centuries. It stands at this time as 
it must stand. It cannot be changed by man’s -volition only, even sup- 
posing his aims and purposes be of the best. No direct attack can as yet 
change the attitude of the several nations regarding matters of interna- 
_tional concern. Therefore, the only advisable or possible way to accom- 
plish the desired results is, as has so often been suggested, to proceed by 
adopting parts of the statu quo to the new order of things which is in- 
tended to be constructed. 

To my mind success is to be expected from the people of the nations 
rather than from their governments. In the civilized states of today the 
will of the people, if reasonable, becomes solidified into public opinicn, 
and the pressure of public opinion sooner or later will lead the respective 
governments to carry out the measures desired by the people. Accord- 
ingly, what is to be done Is to create a general feeling of the strongest 
common conviction, derived from the principles of international law, to 

7 See Review of Reviews for February, 1914, p. 106. 
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be disseminated more and more among the civilized nations, so that they 
may be na surally led to look upon the solution of international conflicts 
through ths peaceful adjustments of reason and justice, in preference to 
the violent methods of war. In other words, what the cause of peace 
needs most is to create an international atmosphere, wherein good will 


and justice will be felt and desired everywhere and increase and develop 


until all governments and all peoples are enveloped in them. 

Of all the means of attaining this end one exists which, although its 
progress is slow, is surely effective in leading nations to a safer policy 
respecting international peace. I mean the increase of associations and 
societies especially devoted not only to the propaganda of the benefits of 
peace, but also to the dissemination of the general and common principles 
of internat.onal law throughout the several countries, in order that their 
peoples may acquire a common conscience, that there may always or 
almost always be for the settlement of controversies arising between 
nations some peaceful means, which may be substituted for a violent 
resort to arms which above all is prejudicial to the well-being of the 
peoples themselves. If the peoples were convinced of this truth, they 
would be cnly too ready to support a movement which would rid them 
of such an enormous misfortune. In Europe there have long since been 
establishea numerous associations of this kind which work in that di- 
rection. In America peace associations are unfortunately not yet so 
numerous as might have been hoped and expected, but they are surely 
increasing every day. 

Recently there has been founded at Washington “The American In- 
stitute of International Law” which, in co-operation with similar societies 
existing or expected to be created in all the American countries, proposes 
to provide in the best possible way for the development and dissemina- 
tion oi a knowledge of tke rules of international law in the American 
continent. 

As declered by its statutes, the object of The Amena Institute -of 
International Law is the following: 


(a) To contribute toward the development of international law and 
to bring about the acceptance of its general principles by the nations of 
the American Continent; 


(b) To encourage the scientific and methodic study of international 


ee 


-~ 
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law, to make known its E and to encourage its knowledge and 
its application in the conduct of international relations; 
-~ (c) To contribute to a clearer conception of international sights and- 
duties, and to the creation of a common feeling of international justice 
among the people of the American Continent; 

(d) To strive for universal acceptance of ‘the principle of peaceful 
settlement of international disputes among American nations. 


The above and what has been already sketched in a previous note giv- 
ing the aims and purposes of the proposed Institute,® if thoroughly and 
properly accomplished, is, to my mind, all that need be done in this di- 
rection. By endeavoring to establish the principles and to determine 


. the rules of international law, which are today vague or ill-defined and 


- even non-existent, the Institute will aim to meet the exigences of the lite 


of nations and the idea of justice and solidarity.’ 

Now, with more particula? reference to arbitration and other means of 
preserving peace, if it is really impossible to think at this time of a general 
treaty of obligatory arbitration among the states of the world, it would 
seem to be, nevertheless, possible for the Third Hague Conference to 
adopt a few measures whick: appear to be of the greatest benefit to the 
progress of peaceful settlement among the nations as, for example: 

(1) The Powers might declare, if they really so desired, that no decla- 
ration. of war shall henceforth be made without a previous attempt to 
settle the difference by arbitration; 

(2) They might agree to a list of cases, as numerous as possible, which 
should hereafter be referred to obligatory arbitration; 

(3): The International Court of Arbitral Justice could be definitively 
organized and placed in operation. 

(4) An agreement might be signed by the Powers for the limitation of 
armaments. 

Undoubtedly a sure step would have been taken in favor of s 
peace, if the Powers would’zonsent to agree that no declaration of war 
shall be made without a previous attempt to arbitrate. A provision with 
this end in view is already contained in the constitutional laws of some 
American states. I quote from that part of the Brazilian Constitution 
which deals with the powers of the National Congress: “To authorize 


8 In this JOURNAL, January, 1913, p. 163 et seg. 
9 Ibid., p. 165. 
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the government to declare war when arbitration has failed, or cannot - 


take place.” : 

It is not intended by this means to suppress war, but merely to create 
a means of hindering or preventing it. 

The suggestion contained in the second proposition above, has, as is 
known, already been considered by the Second’ Hague Conference and 
is included among the declarations which it voted. It would indeed be 
a great advantage if the conflicting nations should become accustomed 


to resort to compulsory arbitration, even if only for the few cases ex-/ — 


pressly mentioned in the list agreed to by the Hague Conference. 

As to the third of the foregoing suggestions, it is strongly hoped and 
greatly expected that the recommendation of the Second Hague Con- 
ference on this point will be converted into a fact by the next Hague 
Conference. In the present state of every day relations between civilized 
nations, the usefulness of an International Court of Arbitral Justice is 
self-evidens and clearly justified. It is not necessary to add to what has 
been already said in support of the proposed court during its considera- 
tion by the Second Hague Conference. The mere existence of such 4 
court will furnish the opportunity and a motive for the increase of cases 
to be referred to arbitral settlement. It cannot be believed or admitted 
that the states which have formally recognized the need of such a court, 
are, nevertaeless, not willing or able to arrive at a satisfactory agreement 
regarding the selection, the qualifications, and the number of the judges 
who shall compose it. 

As to the fourth and last measure proposed, I dare express my own 
feeling in regard to it. The present growth of armaments is not only an 
enormous burden which is hindering the development of nations and the 

` 10 During zhe meeting of the Third International American Conference at Rio de- 
Janeiro, 190€, which I had the honor of attending as a delegate of Brazil, I had occa- 
sion to suggest a clause on this subject as follows: 

“ Arbitration is the ordinary way of settling international differences, which it might 
not have been possible to settle by diplomacy; cons2quently, no state can declare 
war or carry on any act of hostility without previously oeng to settle the difference 
l by arbitration and the offer has been refused. 

“A state which proceeds to the contrary will have ne right to require a third state 


to keep entirely neutral regarding the said contention.” 
Amaro Cavaleanti, Terceira Conferencia Internacional Americana, Trabalhos, 


p. 86. 
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welfare of individuals, but it constitutes at the same time, an increasing 
difficulty to the maintenance of peace. 

If it is true, as has so often been written, that no single nation can take 
the initiative in reducing its armament because in the present state of 
the world such a step might jeopardize its existence, it is equally true 
that this difficulty would disappear if the so-called great Powers would 
make up their minds to enter into an agreement for the reduction or 
limitation of armaments. But, if they are not yet willing to go so far, 
they could, at least, stop in their mad race for armaments by not in- 
creasing so rapidly these ruinously expensive preparations for war. It 
is a great mistake to Imagine that such huge instruments of war are not 
a serious obstacle to the peace of nations. 

In closing this article, I shall only add that, for my part, and as a friend 
of general peace, should the small measures of progress above suggested 
be accomplished by the next Hague Conference, I would feel entirely 
satisfied and be most happy for the advance made by the great Powers 
of the world. i 

AMARO CAVALCANTI. 


THE WORK OF THE JOINT INTERNATIONAL COMMISSION 
ON PANAMA CLAIMS — 


The questions presented to the Joint International Commission 
appointed under the terms of Articles VI and XV of the treaty between 
the United States of America and the Republic of Panama, ratified 
_ February 26, 1904, were of so unusual-a character that a brief statement 

of the principles formulated by the Commission will probably be of 
-interest to students of international law. 

The provisions of the treaty under which the work of the Commission 
was organized read as follows: 


~ Articte VI 


The grants herein‘ contained shall in no manner invalidate the titles 
_ or rights of private land holders or owners of private property in the 
said zone or in or to any of the lands or waters granted to the United . 
States by the provisions of any'article of this treaty, nor shall they inter- 
fere with the rights of way over the public roads passing through the 
said zone or over any of.the said lands or waters unless said rights of 
way or private rights shall conflict with rights herein granted to the 
United States in which case the rights of the United States shall be 
superior. All. damages caused to the owners of private lands or private 
property of any kind by reason of the grants contained in this treaty or: 
by reason of the operations of the United States, its agents or employees, 
or by reason of the construction, maintenance, operation, sanitation 
and protection of the said Canal or of. the works of sanitation and pro- 
tection herein provided for, shall be appraised and settled by a joint 
Commission appointed by the Governments of the United States and 
the Republic of Panama, whose decisions as to such damages shall be 
final, and whose awards as to such damages shall be paid solely by the 
‘United States. No part of the work on said Canal or the Panama 
Railroad or on any auxiliary works relating thereto and authorized by 
the terms of this treaty shall be prevented, delayed or impeded by or 
pending such proceedings to ascertain such damages. The appraisal 
of said private lands and private property and the assessment of damages 
to them shall be Basel upon their value before the date of this conven- 
tion. 
738 l a 
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ARTICLE XV 


‘ es joint commission referred to in Article VI shall be established as 
ollows: 

The President of the United States shall nominate two persons and 
the President of the Republic of Panama shall nominate two persons 
and they shall proceed to a decision; but in case of disagreement of 
the Commission (by reason of their being equally divided in conclusion) 
an umpire shall be appointed by the two Governments who shall render 
the decision. In the event of the death, absence or incapacity of a Com- 
missioner or Umpire, or of his omitting, declining or ceasing to act, his 
place shall be filled by the appointment of another person in the manner 
above indicated. All decisions by a majority of the Commission or by 
the umpire shall be final. 


The first difficulty which confronted ‘the Commission immediately 
after its organization was the clause in Article VI of the treaty, reading as 
follows: “The appraisal of said private lands and private property and 
the assessment of damages to them shal be based upon ao value 
- before the date of this convention.” - 

It is evident from the contents of the instrument, as vi as from the 
circumstances surrounding the negotiation of the treaty, that this clause 
was intended to prevent speculative manipulation of the lands necessary 
for the construction of the Canal and the auxiliary works. At the time 
of the ratification of the treaty neither the officials of the United States 
Government nor the representatives of Panama foresaw that the United 
. States Government would subsequently avail itself of the broadest 
possible interpretation of the clauses of the treaty relating to the ac- 
quisition of the title to all land situated within the Canal Zone. 

In the Act of August 24, 1912, providing for the permanent govern- 
ment of the Canal Zone, the President was authorized under section 3 


to declare by Executive order that all land and land under water 
within the limits of the Canal Zone is necessary for the construction, 
maintenance, operation, sanitation, or protection of the Panama Canal, 
and to extinguish by agreement when advisable, all claims and titles of 
adverse claimants and occupants. Upon failure to secure by agreement 
title to any such parcel of land or land under water the adverse claim or 
occupancy shall be disposed of and title thereto secured in the United 
States and compensation therefor fixed and paid in the manner provided 
in the aforesaid treaty with the Republic of Panama, or such modification 
of such treaty as may hereafter be made. 
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Acting under the authority thus vested in him, President Taft on Decem- 
ber 5, 1912, issued the following executive order: 


By virtue of the authority vested in me by the Act of wae en- 
titled “ An Act to provide for the opening, maintenance, protection and 
operation of the Panama Canal and the sanitation and government of 
the Canal Zone,” approved August 24, 1912, I hereby declare that all 
land and land under water within the limits of the Canal Zone are nec-- 
essary for the construction, maintenance, operation, protection and 
sanitation of the Panama Canal, and the Chairman of the Isthmian 
Canal Commission is hereby directed to take possession, on behalf of 
the United States, of all such land and land under water; and he may 
extinguish, by agreement when practicable, all claims and titles of 
adverse claimants to the occupancy of said land and land under water. | 


In January, 1913, the President of Panama appointed the Honorable 
Federico Boyd, a former President of the Republic, and the Honorable 
Samuel Lewis, a former Minister of Foreign Affairs, to represent the 
Republic of Panama on the Commission.- At the same time President 
Taft appointed Dr. Roland P. Falkner, of Washington, D. C., and Dr. 
L. S. Rowe, of the University of Pennsylvania, to represent the United 
States. The American Commissioners arrived on the Isthmus in Feb- 
ruary and on the first of March the first formal meeting of the Commis- 
sion was held. The Commission found itself confronted by an altogether 
exceptional and extraordinary situation. It was the evident intent of 
the treaty of February 26, 1904, to extend the broadest possible protec- 
tion to the property rights of the inhabitants of the Canal Zone. The 
desire on the part of the United States to refrain from any action which 
would undermine or otherwise injure the private property rights was 
further emphasized by the instructions issued by the President to the 
Secretary of War under date of May 9, 1904, in which emphasis was laid 
on the fact that “The inhabitants of the Isthmian Canal Zone are en- 
titled to security in their persons, property and religion, and in all their 
private rights and relations. They should be so informed by public 
announcement. The people should be disturbed as little as possible in 
their customs and avocations that are in harmony with principles of 
well ordered and decent living.” -~ 

The mosi important question aoak the Commission related to 
the status of settlers or occupiers of publie lands in the Canal Zone, who 
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went upon such lands prior to the conclusion of the treaty of February 26, 
1904. Under the Colombian law which prevailed in the Canal Zone 
prior to the independence of the Republic of Panama, and which con- 
tinued in force while the Republic of Panama exercised jurisdiction over 
the Canal Zone, occupiers of, or squatters on, public lands, were entitled 
to compensation for the value of their improvements if for any reason 
they were ousted from such lands. Counsel for the United States’ 
strenuously contended that the transfer of the political jurisdiction over 
the Canal Zone to the United States destroyed any rights that might 
have been acquired by settlers or occupiers under the Colombian. law. 
It was argued that under the general principles of American jurispru- 
dence unauthorized occupiers of public lands are mere trespassers, and 
that a trespass cannot be made the foundation of a right. Great legal 
acumen was displayed by counsel both for the United States and the 
parties in interest, and after an exhaustive argument before the Commis- 
sion and prolonged deliberation within the Commission the conclusion 
was finally reached by unanimous vote that settlers or occupiers of 
public lands in the Canal Zone, who went upon such lands prior to the 
conclusion of the treaty of February 26, 1904, were entitled to com- 
pensation for the value of the improvements which they had made on 
such lands. The opinion establishing this principle reads as follows: 


With reference to the status of such occupiers, it is clear that under the 
provisions of the Laws of the United States of Colombia and subsequently 
of the Republic of Panama, cultivators on public lands‘acquire a right 
to compensation for improvements, which rights were not divested by 
anything contained in the treaty of November 18, 1903,! or by the change 
of sovereignty affected by that treaty. 

The rights of occupiers on public lands of the United States of Colom- 
bia to compensation for improvements made thereon, are governed by 
law No. 48 of 1882, which contains the following provisions (Art. V): 


Cultivators settled on public lands with dwelling, and cultivating such lands, shall 
be considered as possessors in good faith of such lands, and shall not be deprived of the 
possession of such lands, except by due process of law. (Art. 2.) 

In case a cultivator should be deprived of his property through due process of law, 


1 Attention is called to the rule of the Commission, dated August 4, 1918, whereby 
in all matters affecting the-rights of private parties, the treaty between the United 
States of America and the Republie of Panama is to be referred to as of the date of 
the exchange of ratifications, to-wit, February 26, 1904. 


e. } 
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he shall not be dispossessed of the land occupied by him without first being indem< 
nified to the extent of the value of the improvements made on the land, as ae 
in good, faith of the land. 

Improvements shall consist of clearing of the land, embankments, aigat and 
dwellings, the value of which Shall be appraised by experts, as provided for in ‘the 
Judicial Code of the nation or of the state in which the adjudicated land is located. 

Until the value of such improvements shall have been paid, there shall not oust 
against the possessor any action for ejectment from the land. 


In the case of the United States v. Andrade,” the Supreme Court of the 
Canal Zone had under consideration the status of an occupier of publie. 
lands of the United States of Colombia and subsequently. of the Republic 
of Panama. In passing on the rights of such occupier, the lower court 
(Circuit Court of the Second Judicial District) said: 


The fact that the defendant remained in undisturbed possession of the land for 
such a length of time, and that he has improved the same, would certainly give him a . 
moral right, if indeed he has not a legal one, for any and all improvements that he has 
placed on the land. 


On appeal to the Supreme Court of the Canal Zone, the court,® after 
citing the provisions of Articles.2 and 5 of law No. 48,.of 1882, said: 


The defendant, besides being considered to all effects by law as a possessor in good - 
faith of the land occupied by him, and having oecupied it undisturbedly with the 
knowledge and consent of the Colombian authorities, is entitled to the rights provided 
for by Article 739 of the Civil Code,‘ which article NES for the payment of the 
“~ improvements made on the land. 


The Commission rules, therefore, that in all those cases in which rights 
accrued prior to November 18, 1903, to occupiers or settlers on public 
lands, such rights were not divested by the Treaty of November 18, 
1903,5 and that such settlers or occupiers are entitled to compensation 
for such rights as have accrued. 


21 Canal Zone Supreme Court Reports, 64. 

3 Ibid., 75. 

4 Art. 7 39. The owner of land upon which another person Hion his E E 
shall have built, planted or sowed, shall have a right to make the building, planting or 
sowing his own, upon the compensation prescribed in favor of possessors in good or 
bad faith in the title of Revendication, or to oblige the person who built or planted to 
pay him a just price for the land with legal interest, for all the time he may have had 
possession thezeof, and the one who sowed to pay him the rental and indemnify him 
for damages. 

If the building, siete or sowing shall have taken place with the knowledge and 
consent of the owner of the land, he shall be obliged, in order to recover it, to pay the 
value of the building, planting or sowing. (Civil Code of Panama, p. 166:) 

5 Attention :s called to the rule of the Commission, dated August 4, 1913, whereby 
in all matters affecting the rights of private parties, the treaty between the United 
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Another question which aroused much interest, and which involved the 
rights of a large number of persons, related to the status of those settlers 
or occupiers of public lands who went upon such lands subsequent to 
the ratification of the treaty of February 26, 1904. The main principle 
here involved was whether the transfer of political jurisdiction over the 
Canal Zone to the United States through the operation of the treaty had 
abrogated the Colombian Cultivators’ Law of 1882. 

The question was of such importance that the Commission deemed 
it necessary not only to enter into a most careful consideration of every 
aspect of the situation, but also to file a detailed opinion, setting forth 
the reasons for its decisions. The conclusions arrived at maintain the 
right of the inhabitantes of the Canal Zone to compensation for any im- 
provements which they may have made on public lands, even if such 
occupancy began subsequent to the ratification of the treaty of 1904. 
The opinion cf the Commission establishing this principle reads as 
follows: 


It was said by the Supreme Court of the United States, in the case of 
the United States v. Auguizola (1 Wall. 352), in passing on certain prop- 
erty rights involved in the territory ceded by Mexico to the United 
States in 1848: 


They have directed their tribunals, in passing upon the rights of the inhabitants, 
to be governed by the stipulation of the treaty, the law of nations, the laws, usages 
and customs of the former government, the principles of equity, and the decisions of 
the Supreme Court, so far as they are applicable. They have not desired the tribunals 
to conduct their investigations as if the rights of the inhabitants to the property which 
they claim depended upon the nicest observance of every legal formality. They have 
desired to act as a great nation, not seeking, in extending their authority over the 
ceded country, to enforce forfeitures, but to afford protection and security to all just 
rights which could have been claimed from the government they superseded. 


It is in this spirit that the Commission approaches the question as to 
the status of occupiers on public lands subsequent to 1908, who were not 
occupying such lands under leases or revocable licenses issued by the 
Isthmian Canal Commission. We are fully cognizant of the fact that the 
courts of the United States hold that occupiers of public lands acquire 
no rights. . 

The only question which presents itself is whether this rule of law 
is applicable to conditions in the Canal Zone. 


States of America and the Republic of Panama is to be referred to as of the date of 
the exchange of ratifications, to-wit, February 26, 1904. 
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It is a general principle of international law, that: 


When political jurisdiction and legislative power over a territory are transferred 
from one sovereignty to another, the municipal laws of the territory continue in force 
until abrogazed by the new sovereign. 


This principle was strongly emphasized with reference to the Canal 
Zone in the instructions from the President of the United States to the 
Secretary of War, under date of May 9, 1904. The penuner portion 
of these instructions reads as follows: 


The inhabitants of the Isthmian Canal Zone are entitled to security in their 
persons, property and religion, and in all their private rights and relations. They 


should be so informed by public announcement. The people should be disturbed as | 
little as possible in their customs and avocations that are in harmony with principles | 


of well ordered and decent living. 

The laws of the land, with which the inhabitants are familiar, and which were in 
force on February 26, 1904, will continue in force in the Canal Zone and in other 
places on the Isthmus over which the United States has jurisdiction until altered or 
annulled by the said Commission, but there are certain great principles of government 
which have heen made the basis of our existence as a nation, which we deem essential 
to the rule of law and the maintenance of order, and which shall have force in said 
zone. The principles referred to may be generally stated as follows: 

“That no person shall be deprived of life, liberty or property without due process 
of law; that private-property shall not be taken for public use without just compensa- 
tion; that in all criminal prosecutions, the accused shall enjoy the right of a speedy 
and public trial, to be informed of the nature and cause of the accusation, to be con- 
fronted with the witnesses against him, to have compulsory process for’ obtaining 
witnesses in his favor, and to have the assistance of counsel for his defence; that 
excessive bail shall not be required nor excessive fines imposed, nor cruel or unusual 
punishment inflicted; that no person shall be put twice in jeopardy for the same 


offence, or be compelled in any criminal case to be a witness against himself; that the 


right to be secure against unreasonable searches and seizures shall not be violated; 
that neither slavery nor involuntary servitude shall exist except as a punishment for 
crime: that no bill of attainder or ex post facto law shall be passed; that no law shall 
be passed abridging the freedom of speech or of the press, or of the rights of the people 
to peaceably assemble and petition the government for a redress of grievances; that 
no law shall be made respecting the establishment of religion or prohibiting the free 
exercise ther2of.”’ 


In the consideration of this question, the Commission ae also given 
weight to certain principles, which, in view of the exceptional conditions 
prevailing in the Canal Zone, acquire much weight. 

The Canal Zone was acquired for the definite purpose of constructing 


a great international highway. To accomplish this purpose the United . 


States acquired complete control over this territory and has exercised 
a vigilant police power. 
The plamest principles of equity required that, In a territory where 


-_ 
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the inhabitants had been accustomed, from time immemorial, to go upon 
public lands for the purpose of cultivating small tracts in order to secure 
a livelihood, the United States Government give peremptory notice 
that “squatting” would not be permitted on the public lands of the 
United States, and that such occupiers would be removed without 
compensation. 

It is a further fact worthy of consideration that no attempt was made 
clearly to define the precise boundaries of public lands, and that in most 
gases there was nothing to indicate to the claimants, now under consider- 
ation, whether their improvements were being made on public or private 
lands. The fact that the agents of the United States did not know the 
exact limits of such public lands is indicated by the fact that in some 
instances they undertook to issue leases for lands which belonged to 
private parties. 

Not only has there been some uncertainty on the part of the govern- 
ment as to the precise boundaries of public lands, but there has also 
existed much confusion in the public mind as to the limits of public 
property, because of the fact that by the frequent acquisitions by the 
United States, either through purchase or expropriation proceedings. 
land formerly known as private land has been converted into public 
land. These uncertainties would greatly complicate the situation, if a 
rule were adopted denying to occupiers of public lands, rights which 
have been recognized with respect to occupiers of private lands. 

In arriving at any conclusion with reference to occupiers of the public 
lands of the United States within the Canal Zone, the exceptional govern- 
. mental and legal conditions prevailing in this strip of territory must 
never be lost sight of. In this connection the following considerations 
deserve particular attention: 

First. . The laws of the United States do not extend ex proprio vigore 
to the Canal Zone. Some positive act of the Government of the United 
States is necessary in order to extend the operation of such laws. The 
Commission finds no trace of any positive action of the United States to 
indicate that the Colombian law governing the rights of cultivators to 
compensation for improvements (law No. 48 of 1882) was to be regarded 
as abrogated. In the case of the United States v. Andrade (Canal Zone 
Supreme Court Reports, Vol. 1, p. 69) the Supreme Court of the Canal 
Zone had occasion to pass on the rights accruing under this law. It is 
true that the case involved the question of compensation for improve- 
ments made prior to American occupation, but if the law continued in 
force subsequent to such occupation the principles to be applied remain 
the same. In the course of its opinion in this case the Supreme Court 
said: 


In regard to the rights of settlers upon public lands, Law 48, of 1882, contains, be- 
sides Art. 2, above quoted, Art. 5, which reads as follows: 


Art. 5 of Law 48 of 1882: ‘In case a cultivator should be deprived of his property 


746 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


through due process of law, he shall not be dispossessed of the land occupied by him 
without first being indemnified to the extent of the value of the improvements made 
on the land, as possessor in good faith of the land. 

“Improvements shall consist of clearing of the land, embankments, cultivation 
and dwellings, the value of which shall be appraised by experts, as provided for in the 
Judicial Code of the Nation or of the State in which the adjudicated land is located. 

“Until the value of such improvements shall have been paid, there shall not exist, 
against the possessor any action for ejectment from the land.” 

The defendant, besides being considered to all effects by Jaw as a possessor in good 
faith of the land occupied by him and having occupied it undisturbedly (?) with the 
knowledge and consent of the Colombian authorities is entitled to the right provided 
for by Art. 739 of the Civil Code, which article provides for the payment of the im- 
provements made on the land. 


Second. Long before the institution of these proceedings before the 
Joint Land Commission, the right of occupiers to compensation for s 
improvements made on private lands was generally recognized by the 
Government of the Canal Zone. In the instructions issued by the Chair- ` 
man and Chief Engineer of the Isthmian Canal Commission in Circular 
No. 301, dated January 7, 1910, we find the following clause: 


Should there be any buildings or crops located within the area to be covered by the 
waters of Gatun Lake and outside of the Canal channel upon lands belonging: to 
private parties, the owners will be paid the actual value of such buildings or crops at 
the time the water reaches the property. ; 


In'other words, the Government of the Canal Zone has recognized, ` 
and continues to recognize the right to compensation of occupiers on 
private lands, a right not founded upon any doctrine of American law, 
for most of such persons, under standards of American law are mere 
trespassers on private property, and such trespass cannot give rise to a 
right. If, therefore, the right of such persons to compensation is recog- 
nized, such right can only rest on one or both of the following principles: 
(a) Article 739 of the Civil Code of Panama; (b) a broad spirit of equity 
in dealing with the exceptional conditions prevailing on the Canal Zone. 

In short, persons who under American law would be considered as 
mere trespassers on private property, have received repeated and con- 
tinuous recognition of their right to compensation for their improve- 
ments. If Article 739 of the Civil Code of Panama remains in force with 
reference to occupiers on private lands, it would seem but just and eq- 
uitable that Article 5 of the Cultivators’ Law (Law No. 48 of 1882) 
should be recognized as remaining in force with reference to the righ” 
to compensation for improvements made on public lands, thus preserving 
-to such occupiers the same rights which they enjoyed prior to the treaty 
of November 18th, 1903. 

Third. A further circumstance to which the Commission has given 
due weight is the fact that the instructions of the President of the United 
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States, dated May 9, 1904, after prescribing with much emphasis, that 
the people of the Canal Zone “should be disturbed as little as possible 
in their customs and avocations that are in harmony with principles of 
well-ordered and decent living,” directs that: 


The laws of the land with which the inhabitants are familiar, and which were in 
. force on February 26, 1904, will continue in force in the Canal Zone and other places 
on the Isthmus over which the United States has jurisdiction, until altered or annulled 
by the said commission. 


These instructions clearly indicate that the Government of the United 
States was not only prepared to assure to the people of the Canal Zone | 
the full and undisturbed enjoyment of their property rights, but was 
anxious to avoid any action the effect of which would be to destroy any 
property or property rights which were recognized by the laws, customs 
- and traditions of the people as they existed prior to the treaty of Novem- 
ber 18, 1903. 

The fact that the government of the Canal Zone is distinctively an 
executive government, and that the President of the United States, in 
whom full authority over the Canal Zone was vested by the Act of April 28, 
1904; expressed himself unequivocally with reference to the preserva- _ 
tion of the property rights of the people, together with the further fact 
that there is nothing to indicate any intent to abrogate Article V of the 
Cultivators’ Law of 1882, but that on the contrary there are many cir- 
cumstances which tend to show that it was intended that this article 
‘should remain in force, justify the conclusion that any rights which may 
have accrued by reason of the operation of Article V of Law No..48 of 
1882, are entitled to full consideration by this Commission. 

Reasoning, therefore, from the constitutional and legal status of the 
Canal Zone, the exceptional situation created by the fact that the deci- 
sion to remove inhabitants from the Zone was not made until nearly 
ten years after the conclusion of the treaty of November 18, 19038, and 
taking into consideration the principles of law which govern property 
rights in this territory, the Commission has reached the conclusion that 
Article V of the Cultivators’ Law of 1882, in force in the Canal Zone at 
the time of the conclusion of the treaty of November 18, 1903, has not 
been abrogated by any action of the United States and still remains in 
force, and that, therefore, those persons who, complying with the pro- 
visions of this act, have made improvements on public lands, are en- ` 
titled to comperisation for the value of such improvements, and awards 
will be made accordingly. 

There still remains for determination, the status of those persons who 
went on public lands after the ratification of the treaty of February 26, 
1904, and who, subsequent to such occupancy, accepted licenses issued 
by the Isthmian Canal Commission. 

With reference to claimants included in this category, it is evident 
that if they had acquired any rights at the time of the acceptance of 
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these licenses, such acceptance did not divest them of the rights which 
had accrued prior to the date of the issuance of the license. Their 
claims, therefore, so far as they relate to rights accrued prior to the 
acceptance of the licenses, are within the jurisdiction of the Commission, 
_ and should be adjudicated accordingly. 


The third difficult and important question which confronted the 
Commission related to the status of persons who had leased either lands 
or town lots from the Isthmian Canal Commission. The leases issued 
by the Commission were in the nature of revocable leases or licenses. 
In all cases in which tenants entered upon lands under such leases, the 
Commission held that their status must be governed by the terms of the 
lease, and that the Commission was without jurisdiction to grant com- , 
pensation for any damages that might ensue because of the termination _ 
of the lease. The opinion of the Ponenon passing on this point reads 
as follows: 


In determining the limits of jurisdiction of the Joint Commission 
established by Articles VI and XV of the Treaty between the United 
States of America and the Republic of Panama, concluded November 18, 
1903, it is essential to bear in mind that this Commission was created 
for the purpose of discharging an international obligation, and not- 
with the intent of placing under its jurisdiction questions of a purely 
municipal character. It is clear that when à person has accepted a- 
revocable lease or license from the United States’ Government, such 
lease or license is accepted subject to the powers specifically reserved 
by the United States Government or its agent, the Isthmian Canal 
Commission, to revoke the lease or license, and to require the removal 
of any building erected thereon. The relationship i is a purely municipal 
one, and involves nothing in the nature of an international obligation 
to be discharged under the treaty. 

We have, therefore, reached the conclusion that it is not within the 
province of the Joint Land Commission to take cognizance of claims 
arising out of the revocation of revocable leases or licenses issued by 
the Isthmian Canal Commission. Such claims have no organic relation 
. to the grants contained in the treaty, nor to the international obligation 
which the United States has agreed to discharge under the treaty; and 
for the adjudication of all such claims, the claimants must seek a remedy 
through the procedure afforded by municipal laws. 


In those cases, however, in which persons entered upon lands prior 
to the time of the acceptance of leases or revocable licenses from the 
Isthmian Canal Commission, a different question presented itself for the 
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consideration of the Commission. In passing on the claims of such 
persons the Commission kept constantly in mind the terms of Article VI 
of the treaty of February 26, 1904, which reads as follows: “The grants 
herein contained shall in no manner invalidate the titles or rights of 
private landholders or owners of private property in the said Zone.” 

After the fullest possible consideration of the question, the Commission 
reached the conclusion that when the United States, through the acts 
of its agents, deprived persons of rights which had accrued under the 
Colombian Cultivators’ Law of 1882, such acts constitute a damage for 
which the party injured has a right to compensation. As was said by 

the Commission in the course of its report: | 


Those persons who prior to the issuance of leases or licenses had ac- 
quired rights to compensation under the Colombian Cultivators’ Law 
were told by the agents of the United States that unless they accepted 
these leases they would be liable to eviction. The Commission unan- 
imously reached the conclusion that the agents of the United States 
in attempting to substitute a revocable license which deprived the 
cultivator -of all right to compensation for the definitive rights which 
had accrued under the Cultivators’ Law, inflicted a damage for which 
the party injured has a right to compensation. The fact that no com- 
pensation was made at the time these poor peasants were required to 
accept the revocable licenses, does not diminish the damages whica 
they suffered, and gives them a right to compensation under the terms 
of Article VI of the treaty ratified February 26th, 1904. 

It may not be amiss in this connection to say a word concerning the 
conditions under which persons occupying public lands as cultivators 
were required to accept the revocable licenses issued by the Isthmian 
Canal Commission. Practically all of these people belong to the hum- 
blest class, who were not ina position to defend their rights. They were 
confronted with the alternative of accepting the leases or being evicted 
from their homes. It is safe to say that not five per cent of those who 
were required to accept such leases knew the contents of the instrument 
they were signing, either because of their illiteracy or because of a lack 
of acquaintance with the English language, in which all-the leases were 
printed. While these facts do not have any bearing on the strict inter-: 
pretation of the law governing the rights of such cultivators, they should 
be given weight in arriving at any general estimate of the equities of the 
situation. 


A question of a similar character, and affecting the rights of a large 
number of inhabitants of the Canal Zone, was presented by the status 
of lessees by building lots in some of the municipalities of the Canal Zone. 
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Under the old Colombian system many of the municipalities owned most 
of the land within the limits of the town, which land was leased to the 


inhabitants. The difficulty of determining the precise status of lessees 


of town lots under the Colombian regime was increased by reason of the 
fact that under the Executive order of March 13, 1907, the municipalities 
of the Canal Zone were abolished, and the country divided into a series 
of administrative districts. 

So many difficult and delicate legal questions are involved in the deter- 
mination of the status of such tenants that the only way to make the 


situation intelligible is to reproduce the opinion of the Commission on : 


the leading case, which was that of a man by the name of Juan Sotillo, 
a resident of the town of Gorgona, who leased a town lot from the munic- 
ipality of Gorgona long before American occupation. The question was 
` presented to the Commission in the form of a demurrer to the jurisdic- 
tion of the Commission filed by counsel for the United States. The 
opinion of the Commission on this demurrer, which involves the status 
of tenants of town lots, reads as follows: 


On June 23rd, 1913, counsel for the United States filed a emai 
to the jurisdiction of the Commission in the matter of the claim of Juan 
Sotillo, which claim is for property owned ' in the town site of Gorgona. 
In this plea to the jurisdiction of the Commission, counsel for the United 
States contends that any award made to the clainiant— 

“Would constitute a departure from the powers delegated to the 
Joint Land Commission by the high contracting parties, in the con- 
vention between the United States of America and the Republic of 
Panama, -atifications of which were exchanged at Washington. on 


February 26th, 1904, in that the claimant had suffered no damage by’ 


reason of the grants contained in said convention, or by reason of the 
operations of the United States of America within the meaning of Ar- 
ticle VI of said treaty, as it is shown on the face of the claim filed that the 
use and occupation of the land upon which the alleged improvements 
were located arose out of a private agreement, license or contract be- 
tween the United States of America and the claimant. 


Poa 


“Tt is denied that this claimant has any rights in hand to the property | 


described in the'statement of claim against the United States of America, 
except such rights as are derived by him under the terms of Isthmian 


Canal Commission lease No. 40938, cancelled the first day of April, 1911. ig 


Briefly stated, the position taken by counsel for the United States is 
that the status of this claimant is determinec. by the terms of the Istb- 
mian Canal Commission lease No. 4093, and that under the terms of such’ 


lease no rights could accrue within the contemplation of Article VI of the | 
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treaty ratified February 26, 1904. Furthermore, that the rights of this 
claimant must be adjudged exclusively by the terms of the lease, and 
that any rights which may have accrued prior to the issuance of such 
lease are divested by its acceptance and cannot, therefore, receive the 
consideration of this Commission. 

The questions raised by this plea are so important, involving the status 
of most of the claimants in the town of Gorgona, that it becomes nec- 
essary to enter into a detailed analysis of the situation. 

The legislation-of the United States of Colombia governing the cr- 
ganization and powers of municipalities, was characterized by a broad 
spirit of liberality in granting to such municipalities the ownership of 
lands included within the municipal district, and in allowing to local 
authorities wide discretionary power to sell or rent the municipal lands 
thus granted. Provisions to this effect are to be found in the following 


- laws: 


(a) Article No. 3 of Law No. 2, of March 6, 1832. 

(b) Article No. 177 of Law No. 1, of May 18, 1834. 

(c) Article No. 26 of Law No. 3, of June 13, 1844. 

(d) Article 18 of the Law of October 22, 1855, of the sovereign State 

of Panama. . 

(e) Articles 1 to 6 inclusive, of. the Law No. 23 of December 31, 1867. 

(f) Articles 238, 240 and 248 of Law No. 149 of December 13, 1888: 

Gorgona was recognized as a parochial district prior to 1855. It was 
organized as a municipal district by the law of September 12, 1855, of 
the sovereign State of Panama. From that date, Gorgona enjoyed all 
the rights and powers granted to municipalities under Colombian law. 

In 1886 the town of Gorgona was destroyed by fire. In order to meet 
the emergency, the civil and military governor of the National Depart- 
ment of Panama, Ramén Santo Domingo Vila, issued the decree of 
March 16, 1886. This decree, which was intended to facilitate the re- 
construction of Gorgona, contains the following provisions: 


ARTICLE III. Former occupiers of town lots shall have preference in the granting 
of permits for the reconstruction of their houses on such lots, or in case it is impossible 
to grant to them permits for their former locations, owing to the change of the town 
plan, new lots, as near as. possible to their old locations, shall be assigned. 

ARTICLE IV. If, ninety days after the granting of a permit, the person to whom 
such permit has been granted has not undertaken the work of construction, the permit 
shall be deemed to be cancelled. 

ARTICLE V. The rights arising out of the granting of a permit cannot be trans- 
ferred without the approval of the authority granting such permit. 

ARTICLE VI. A license for the use of a town lot does not give title to the lot oç- 
cupied, and such permit must be renewed every five years. 

ARTICLE VII. The municipality of Gorgona shall collect, at the time of the granting 
of the permit, a fee, which shall not exceed fifty (50) centavos for every square meter 
of land for which permits have been granted, and an annual rental of forty (40) 
centavos per square meter, to be paid quarterly in advance. The revenue from this 
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source shall be applied exclusively to the construction and preservation of the publie 
buildings and barracks in the District of Gorgona. 

ARTICLE VIII. The owners of houses which were not destroyed by fire, or which 
were erected thereafter, shall pay the annual rental referred to in the preceding article, 
and the owners of such houses are required to file with the authorities of the District 
of Gorgona a statement as to the area of the town lots which they occupy and the 
exact boundaries of such lots. 


Less then three years after the issuance of this decree (December 3, 
1888) the Republic of Colombia enacted a comprehensive law governing 
the organzmation and powers of municipalities. This was the law in 
force at tke time of the acquisition of the Canal Zone by the United 
States. It provides (Art. 248) that the propezty of the former municipal 
districts be transferred to the reorganized municipalities. Furthermore, 
all vacant lands, and all lands of which there were no known owners, if 
situated within the limits of the municipalizy, are declared to be the 
property of the municipality. 

This law also clearly recognizes the power of the municipality to 
alienate tcwn lots within its limits, and, under certain circumstances, 
makes such alienation mandatory. Article 244 of the act of December 3, 
1888, reads as follows: 


Every town lot belonging to the municipality, wh-ch is situated within the limits 


of the town end which is not necessary for some public use, shall be sold in accordance 


with established procedure. 


In order to protect the rights of those whc had prior to 1888, rented 
town lots -rom the municipality, the Colom>ian Congress passed Law 
No. 50 of November 6, 1894, which provides (Article V): 


When town lots belonging to the municipality and situated within its limits are 
sold, those persons who have erected buildings on such lots shall, all other things being 
‘equal, enjoy the preference in the adjudication of such lots. If, however, the owner 
of the building does not desire to purchase the lot at the highest price bid at public 
auction, his rights shall be determined by the application of Articles 739, 966 and 970 
of the Civil Code. l 


The three articles of the Civil Code herein referred to provide: 


ARTICLE 739. The owner of land upon which another person, without his knowl- 
edge, shall Lave built, planted or sowed shall have a right to make the building, 
planting or sowing his own upon the compensation prescribed in favor of possessors 
in good or bad faith in the Title of Revendication, or to oblige the person who built 
or planted tc pay him a just price for the land with egal interest for all the time he 
may have hed possession thereof, and the one who scwed to pay him the rental and 
indemnify him for damages. 

Tf the building, planting or sowing shall have taken place with the knowledge and 
consent of the owner of the land, he shall be obliged, in order to recover it, to pay the 
value of the Suilding, planting, or Bowing 
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ARTICLE 966. A defeated bona fide possessor is also entitled to an allowance for 
the useful improvements made before the answer to the suit. 

By useful improvements shall be iii only such as shall-have increased the 
market value of the thing. 

The person seeking the revendication, shall choose between the payment of the 
value thereof at the time of the restitution of the works of which the improvements 
consist, or the payment of the increased value of the thing at said time due to the 
said improvements.. 

With regard to the works done after the suit was answered, the bone fide possessor 
shall have the rights only which are granted i in the last paragraph of this article to a 
possessor in bad faith. l 

The possessor in bad faith shall not be entitled to any allowance for the useful 
improvements referred to in this article. 

But he may take with him the materials of which said improvements consist, pro- 
vided that they can be removed without damage to the thing recovered, and that the 
owner refuses to pay him the price which such materials would be worth after their 
separation. 

ARTICLE 970. When there shall be due the defeated possessor a balance by reason 
of expenses and improvements, he may retain the thing until the payment is made, or 
security to his satisfaction is given. 


It is evident, therefore, that the lessors of town lots belonging to the 
municipality of Gorgona acquired certain definitive rights under Colom- 
bian and Panamanian law, and the question arises whether any rights 
thus acquired were divested or in any way affected by: (1) ordinances or 
` resolutions of municipality of Gorgona, passed subsequent to American 
occupation; (2) revocable leases or licenses issued by the Isthmian 
Canal Commission. 


Resolutions and ordinances of the municipality of Gorgona 


` "The resolutions and ordinances of the municipality of. Gorgona re- 
lating to the leasing of municipal property are as follows: 
(a) Resolution No. 5 of the municipal council of Gorgona, dated 
March 20, 1905. 
(b) Ordinance No. 2 of the municipality of Gorgona, dated Febru- 
ary 27, 1907, amending resolution No. 5, of March 20, 1905. 
(e) Ordinance No. 8 of the municipality of Gorgona, dated May 17, 
1905 


' (d) Ordinance No. 1 of the municipal council of Gorgona, dated 
February 27, 1907, amending ordinance No. 8 of May 17, 1905. 

The resolution of the municipal council, dated March 20, 1905 (No. 5), 
together with the amending ordinance of February 27, 1907 (ordinance 
No. 2), relate to the rental of town lots, whereas ordinance No. 8, dated 
- May 17, 1905, and ordinance No. 1, dated February 27, 1907, and 
approved February 28, 1907, evidently relate to the leasing of agricul- 
tural lands. For the determination of the status of the claimants now 
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under consideration, it is only necessary to ere the resolutions and 
ordinances relating to town loss. | 

The resolution of March 20, 1905, provides a procedure for the rental 
of town lots. The provision of Article 1 of this resolution declaring null 
and void “all grants of lots or lands within the radius of the town that, 
date from more than ninety days from the date of the concession and on 
which the concessioners have not begun to build,” simply follows the 
provisions of Article IV of the decree of Governor Vila of 1886. This 
ordinance in Article 9 provides, by implication, for leases for a term of 
one year, end makes no mention of the rights or obligations of tenants 
in case the lease is terminated. The termination of leases is provided for 
in ordinance No. 2 of February 28, 1907, amending resolution No. 5. 
The pertinent portion of this ardinance reads as follows: 


ARTICLE 13. The lessee of any lot of land leased under the terms of this resolution 
shall deliver the same when called upon by the Mayor to do so, in the event the land 
is required for use by the municipality, the Government of the Canal Zone, or the 
Isthmian Canal Commission. 

This amendment shall not be construed to abridge any rights which present lessees 
may have to notice respecting revocation of their leases or to any compensation for 
improvements placed on the land, It is, however, understood that upon expiration 
of the period of notice to which less2es may be entitled under the laws in force on the 
Canal Zone—such period dating from the approval of this ordinance—all lessees will | 
hold their land subject to the terms of this amendment. 


After careful consideration of the whole situation, the Commission 
has reached the conclusion that, while it was entirely within the power of 
the municipal council of Gorgona to provide for the leasing of town 
lots, it was beyond the power of the municipality to amend either the 
law of 1894 or the provisions cf the Civil Code. 

Whatever, therefore, may have been the conditions under which the 
town lots of Gorgona were leased, the ordinances of the municipality 
could not deprive tenants of rights secured to them ‘by the act of 1894, 
‘and by Articles 739, 966 and £70 of the Civil Code. 

That the action of the municipality could not have the effect of under- 
mining or divesting rights guaranteed under.the Civil Code is further 
confirmed, if such confirmation were necessary, by an examination of 
the general policy of the Government of the United States in the Canal 
Zone as laid down by the President of the United States in his instruc- 
tions to the Secretary of War. under date of May 9, 1904, the pertinent 
portion of which reads as follcws: 


The inhabitants of the Isthmian Canal Zone are entitled to security in their persons, ` 
property and religion, and in all their private rights and relations. They should be so 
informed by public announcement The people should be disturbed as little as pos- 
‘sible in their customs and avocations that are in earns with principles of well- 
ordered and decent living. 

The laws of the land, with which the inhabitants are familiar, and which were in 
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force on February 26, 1904, will continue in force in the Canal Zone, and in other 
places on the Isthmus over which the United States has jurisdiction, until altered or 
annulled by the said Commission, but there are certain great principles of government . 
which have been made the basis of an existence as a nation which we deem essential 
to the rule of law and maintenance of order, and which shall have force in said zone. 
The principles referred to may be generally stated as follows: 

That no person shall be deprived of life, liberty, or property without due process of 
law; that private property shall not be taken for public use without just compensation, 
that in all criminal prosecutions the accused shall enjoy the right of a speedy and 
public trial, to be informed of the nature and cause of the accusation, to be con- 
fronted with the witnesses against him, to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his defense; that 
excessive bail shall not be required nor excessive fines imposed, nor cruel or unusual 
punishment inflicted; that no person shall be put twice in jeopardy for the same 
offense, or be compelled in any criminal case to be a witness against himself; that zhe 
right to be secure against unreasonable searches and seizures shall not be violated; 
that neither slavery nor involuntary servitude shall exist except as a punishment for 
crime; that no bill of attainder or ex post facto Jaw shall be passed; that no law shall 
be passed abridging the freedom of speech or of the press, or of the rights of the people 
to peaceably assemble and petition the government for a redress of grievances; that 
no law shall be made respecting the establishment of religion or prohibiting the free 
exercise thereof. 


Leases or licenses issued by the Isthmian Canal Commission — 


It now remains to examine the effect of the acceptance of Isthmian 
Canal Commission leases or licenses on the status of those claimants who 
occupied town lots either under the renewable permits issued under the 
decree of March 16, 1886, or under leases from the municipality of 
Gorgona‘ granted prior to the executive order of the President of the. 
United States, dated March 13, 1907, which order abolished the munic- 
ipalities of the Canal Zone. . 

Tenants of municipal lands belonging to this category acquired cer- 
tain definite rights to compensation in case of eviction, under Law No: 
50 of November 6, 1894, and under Articles 739, 966 and 970 of the 
Civil Code. These rights were not divested by the acceptance of the 
Isthmian Canal Commission licenses, and the claims of such persons, 
therefore, come within the jurisdiction of this Commission. 


THE COMMISSION HAS, THEREFORE, REACHED THE CONCLUSION: 


First. That nothing contained in the resolution No. 5 of the muric- 
ipality of Gorgona, dated March 20, 1905, or in ordinance No. 2, dazed 
February 28, 1907, can deprive those persons who occupy town lots 
either under the decree of March 16, 1886, or under a lease from the 
municipality of Gorgona, of the protection granted by Law No. 50 of 
1894, or of Articles 739, 966 and 970 of the Civil Code, and it is immete- 
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rial-in this connection whether such leases were acquired from the 
municipality of Gorgona prior to American cecupation or subsequent 
thereto. 

Second. Those persons, who, prior to March 13, 1907, possessed either ` 
renewable permits under the decree of Marck 16, 1886, or leases from 
the municipality of Gorgona are entitled to tae protection of Article 5 
of the law of 1894 and of the provisions of Articles 739, 966 and 970 of 
the Civil Code, specifically referred to‘in that law, and the subsequent 
acceptance of Isthmian Canal Commission leases or licenses does not 
divest them of the rights thus acquired. 

Third. The plea of counsel for the United States in this case does not 
raise the question as to the status of claimants who, at the time of the 
acceptance of Isthmian Canal Commission Lases or licenses, did not 
possess either a permit issued under the decree of 1886 or a lease issued 
by the municipality of Gorgona. 

In view of the conclusions herein formulated, the Commission orders 
that the plea of counsel for the United States to the jurisdiction of the 
Commission be overruled. : 


In the appraisal of the lands in the Canal Zone taken over by the 
Government of the United States, an interesting question of interpreta- 
tion presented itself to the Commission. Article 6 of the treaty of 
February 26, 1904, provides: “The appraisal of said private lands and 
private property and the assessment of damages to them shall be based 
upon their value before the date of this convention.” 

It was evident that the purpose of this clause was to prevent the 
burdening of the United States Government vith speculative values on 
the lands which it might require for the construction of the Canal. 
The Commission undertook a careful investigation of land values prior 
to 1904 and found that owing to the unstable conditions that prevailed 
under Colombian rule, there was no market for real estate, and that 
there were comparatively few transfers recorded. Many. of those re- 
corded represented the foreclosures of mortgages rather than the direct 
results of bargain and sale. The fact, furthermore, that nearly ten years 
had elapsed since the ratification of the treaty greatly increased the 
difficulty of determining the value of lands pricr to the ratification of the 
treaty. After prolonged discussion of the question, the Commission on 
the 25th of March, 1913, adopted the following rule: 


In determining the value of lands taken ky the United States, the- 


sæ 


WORK OF JOINT INTERNATIONAL COMMISSION ON PANAMA CLAIMS 757 


Commission must be governed by the terms of ae VI, which pro- 
vides: 


The appraisal of said private lands and private property and the assessment of 
damages to them shall be based upon their value before the date of this convention. 


In the application of the treaty, the Commission will follow the prin- 
ciples of the Commission of 1908, which are stated in their repor to 
have been the following: 


To hear all evidence presented bearing upon the fair value of the property to be 
expropriated by the United States, and upon damages thereto: to consider especially, 
as elements. of such valuation, the extent and character of the property affected, its 
location, for what it is adapted or could be adapted within a reasonable time; as well 
as to take into account other pertinent considerations, and, in determining the basis 
upon which damages are to be assessed, to eliminate from consideration the effect. 
which the building of the Canal may have had upon the value of such estates. 


The application of this rule proved entirely feasible, as well as a 
factory, and convinced the inhabitants of the Canal Zone that the United 
States had no desire to deal harshly with them in the adjustment of their 
rightful claims. 7 | 

. Leo 8. Rowi. . 


INTERNATIONAL CONFERENCE ON SAFETY OF LIFE AT 
| | SEA ` 


In these days of wars which have engulfed almost all Europe it is a 
satisfaction to recall that thirteen nations sent their delegates to an 
. International conference relating to safety of life at sea, no longer ago 
than December, 1918, and that they signed on the 20th of January, 1914, 
a convention which has been adopted by many of the nations and which 
was transmitted to the Senate of the United States by the President on 
the 17th of March. All the resources of human skill and science are now 
being used to destroy life. It is a pleasure to reflect that man has at 
one time been engaged in a more humane and, shall we not add, a more 
Christian undertaking. 

The thirteen Powers which joined in this conference are the following: | 
Austria-Hungary, Belgium, Denmark, France, Germany, Great Britain, 
Italy, Netherlands, Norway, Russia, Spain, Sweden, United.States of 
America. The delegates from Great Britain included delegates from 
Australia, Canada and New Zealand. Those great trans-oceanic com- 
monwealths are renewing in both hemispheres the glory of the mother 

country. Their delegates also signed the convention, the conclusions of 
which were unanimous. . . 

The convention applies to merchant vessels micchanieally propelled 
which carry more than twelve passengers and which proceed from a 
port of one of the states, which are parties to the convention, to a port 
situated outside that state or conversely. Ports in the colonies are con- 
sidered for the purposes of this article to be outside of the states of the 
high contracting parties. There may be excepied vessels making coast- 
wise voyages not exceeding a distance of more than 200 sea miles from 
the nearest coast: 

The first provision for the safety of navigation is for the destruction of 
all derelicts in the northern part of the Atlantic Ocean, for an ice patrol 
and the study and observation of ice conditions. The United States 


Government is invited to undertake these three services and the con- 
758 


i 


; INTERNATIONAL CONFERENCE ON SAFETY OF LIFE AT SEA 759° 


tracting parties agree to join in paying the expense. Great Britain is 
to pay thirty per cent (beside a payment by Canada of two per cent) 
the United States, France and Germany fifteen per cent each, and the 
' balance by the other Powers in smaller percentages. ` The United States 
is invited to devise a means of granting rewards to merchant vessels 
' which have contributed in an. effective manner to the destruction of _ 
ocean derelicts. Every master who meets with dangerous ice or a danger- 
ous derelict is bound to communicate the fact as soon as possible, and 
if he have a radio-telegraph installation he is to report it immediately. 

The loss of the Titanic led the convention to prescribe a new rule for 
navigation. | 


Article 10. When ice is reported on, or near, his course, the master cf 
‘every vessel is bound to proceed at night at a moderate speed, or to 
alter his course so as to go well clear of the danger zone. 


The conference after great deliberation decided not to fix any steam- 
ship routes but to leave this to the responsibility- of the steamship com- 
panies. It is agreed further that there shall be imposed “on these com- 
panies the obligation to give public notice of the regular route which they 
propose their vessels should follow, and of any changes which they 
make in them.” | l 

The parties further agree “to use their influence to induce the owners 
of all vessels crossing the Atlantic to follow as far as possible the routes 
adopted by the principal companies.” This system of ocean routes was 
recommended before the Civil War by Commander Maury of the United 
States Navy: It was taken up and advocated in 1870 by Thomas H. 
Ismay, one of the founders of the White Star Line. Experience has 
shown that the adoption by the principal steamship lines of the routes 
which he prescribed has been a source of safety. The old practice of 
setting the course westerly for Cape Race, Newfoundland, which led 
to so many shipwrecks on that rocky coast, has in the main been aban- 
doned. l 

In view of the fact that many governments which were not parties 
to this convention had adopted the international regulations for pre- 
venting collisions at sea, and of the importance of- uniformity in these 
regulations, the conference did not undertake to change these rules but 
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it recommended to the governments which were not parties to the con- 
vention an agreement to the following changes: 

The second white light. Under the original international collision rules 
the. use of any lights for steam vessels, except the one white masthead : 
light, the starboard green light, and the port red light, was prohibited. 
In the inland waters of the United States however a different rule pre- 
vailed. As long ago as the year 1829 the State of New York prescribed 
for the guidance of vessels upon its inland waters the system of range 
lights, that is to say, of a fixed white light forward and another aft. 
Experience showed that a competent navigator by watching the bearing 
of these two lights and the change in their relative position could deter- 
mine with much accuracy the course of an approaching vessel. An in- 
teresting question came before the Supreme Court of the United States 
in the year 1898. In this case a sea-going yacht which was equipped 
with lights and had them set in accordance with the regulations governing 
sea-going vessels, was proceeding up the Hudson River. The absence 
of range lights upon this vessel embarrassed an approaching steamer. 
The captain of this vessel had however, as the court held, sufficient 
means of observation to determine the true course of the approaching 
steamer, and the whole blame of the consequent collision was attributed 
to him.! But the result of the decision in this case and of the discussion 
at the International Conference at Washington in 1889 led the delegates 
of other nations to perceive the great advantage of the range light sys- 
tem and to recommend its adoption. It was rot however made compul- 
sory. The present convention recommends that it shall be compulsory. 
They also recommend a stern light which was prohibited by the original 
rules, though they permitted a leading vessel to show a torch or other 
light to indicate her position to a following ship. 

It is then recommended that there shall be a special day signal com- 
pulsory for motor vessels and a special sound signal to be used “by 
a vessel in tow, or if the tow is composed of several vessels, by the last . 
vessel of the tow.” The convention further provides that the vessels 
coming within its scope “ shall be sufficiently and efficiently manned.” < 
Measures to secure this result are to be taken by the parties. 

The fourth chapter of the convention deals with the construction of 

t Belden v. Chase, 150 U.S. 674, 
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vessels and with the important subject of cpenings in watertight bulx- 
heads. These are to be reduced to a minimum. Double bottoms are 
, to be provided in most vessels: “The highest degree of safety corresponds 
with the vessels of greatest length primarily engaged in the transporta- 
tion of passengers.” It is interesting to note that in the schedules ard 
regulations annexed to the convention vessels 1030 feet in length are 
provided for. Such was the care of the convention with reference to 
perfecting the construction of ships that all the parties agreed to cause 
the study of “the criterion of service” to be prosecuted by each. The 
results are to be communicated to the British Government, which is to 
undertake the task of circulating the information. 

Chapter V requires all merchant vessels belonging to any of the con- 
tracting states, whether they are propelled by machinery or sails, and 
whether they carry passengers or not, “to be fitted with a radiotelegrarh > 
installation if they have on board fifty or more persons in all.” Vessels 
on short voyages or on which there is a uanporaty increase in number 
of persons on board may be excepted. 

Article 35 provides: “The radiotelegraph installations required by 
Article 31 above shall be capable of transmitting clearly perceptible 
signals from ship to ship over a range of at least 100 sea miles by day 
under normal conditions and circumstances.” Vessels having these 
installations are required to be fitted with an emergency installation 
which must be placed in its entirety in the upper part of the vessels as 
high as practically possible, and this must include “an independent 
source of energy capable of being put into operation rapidly and of 
working for at least stx hours with a minimum range of 80 sea miles for 
vessels in the first class and 50 sea miles for vessels in the two other 
classes.” | 

Article 37 requires every master of a vessel who receives a call for 
assistance from a vessel in distress to proceed to the assistance of the 
, persons in distress. The master of the vessel in distress may requisition 
. from among those that answer his call for assistance the vessels which he 
' considers best able to render assistance. This he must do after consulta- 
tion as far as may be possible with the masters of those vessels. 

Chapter VI contains ample provision for life-saving appliances and 
fire protection. The fundamental principle is stated in Article 40 as 
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follows: “At no moment of its voyage may a vessel have on board a 
total number of persons greater than that for whom accommodation is 
provided in the lifeboats and the pontoon life rafts on board.” _ 

Article 42 is important. ‘‘Hach boat must be of sufficient strength 
to enable it to be safely lowered into the water when loaded with its 
full complement of persons and equipment.” 

Article 52 contains a provision for the installation of electric or other 
system of lighting sufficient for all requirements of safety. “On new 
vessels there must be a self-contained source capable of supplying, 
when necessary, this safety lighting system, and placed in the upper parts 
of the vess2l, as high as practically possible.” This latter clause is 
especially important in view of the practice which has- become common 
of lighting vessels from dynamos propelled by the main source of power. 
Before this néthod was adopted, every vessel had a source of lighting in- 
dependent of the main power. In many steamers in which the side 
lights and the masthead lights are electric, provision is now made for the 
immediate installation of oil lights in case the electrical apparatus is out 
of order. The convention extends this principle to the lighting of the 
whole ship. It is so common in cases of collision to find that the main’ 
source of power on the vessel is put out of commission that this new. 
requirement is one of the most important in the whole convention. 

Another new provision is contained in Article 54. ‘There must be, 
for each boat or raft required, a minimum number of certificated life- 
boat men.” Provision is made for the examination of these men. This 
rule is a substitute for that recommended by the International Seamen’s 
Union of America. This Union is seeking to establish a requirement 
for a certain number of able-bodied seamen. It would seem perfectly 
clear that for the purpose of handling the lifeboats or life-rafts skill in 
boating is she essential. A man might be a good seaman and yet not 
be skillful in handling boats. On the other hand a man might be very 
skillful in the latter who was not an experienced seaman. There seems 
no good reason for confusing two objects which in their nature are 
distinct. ) 

Article 55 contains the following important provision. 


The carriage, either as cargo or ballast, of goods which by reason of 
their nature, quantity, or mode of stowage, are, either singly or collec- 
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tively, likely to endanger the lives of the passengers or the salety of the 
vessel, is forbidden. 


Chapter VII provides for safety certificates to be issued by each 
government which is a party to the convention for its own vessels, to 
be guaranteed by it, and to be recognized as valid by the other nations 
which are parties to the convention. On this subject there was much 
debate in the conference. Germany and France have always insisted 
upon the doctrine that a vessel is part of the territory of the nation to 
which it belongs and that it is not subject even in the port of another 
nation to the jurisdiction of the latter. The compromise finally agreed 
to by all parties is stated in Article 61. 

Every vessel holding a safety certificate issued by the officers of the 
contracting state to which it belongs, or by persons duly authorized 
by that state, is subject in the ports of the other contracting states to 
control by officers duly authorized by their governments in so far as 
this control is directed towards verifying that there is on board a valid 
safety certificate, and, if necessary, that the conditions of the vessel's 
seaworthiness correspond substantially with the particulars of that 


certificate; that is to say, so that the vessel can proceed to sea without 
danger to the passengers and the crew. 


This latter article also is criticized severely by the International Sea- 
men’s Union of America, but, as we think, with little reason. It is impos- 
sible to suppose that all other nations should yield their own judgment 
in regard to vessels to the autocracy of the United States of America. 
The very object of this convention is to obtain substantial uniformity. 
It is in the public interest that this uniformity should exist. The 
convention has gone in this respect as far as the different nations would 
agree, and‘we think it unfortunate- that there should be opposition to 
‘the adoption of so beneficial a convention which is on the whole a great 
advance, because of its failure to subject: all vessels coming to the ports 
of the United States to the requirements of the peculiar laws of the 
latter country. 

It is interesting to notice in the regulations appended to the conven- 
tion the adoption of Greenwich mean time as the time to be used in 
radio-telegrams; and the adoption of the decimal system of measure- 
ment for the expression of the barometer in radio-telegrams. A table is 
appended giving the equivalent in inches. 
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_ In the safety signals providec for, the Morse code of dots and dashes 
is recognised and adopted. The great patent lawyer, Edward N. 
Dickerson, always maintained taat this Morse code was all that S. F. B. 
Morse invented and that the rest of his telegraphic apparatus was the 
adoption cf methods which were well known. In this he was hardly 
just. It is true that he used an electro magnet which Professor Henry 
had invented, and that the various parts of his apparatus had been used 
before. Tae merit of Morse was in putting them together in what was in 
its time an effective telegraphic instrument, and which was, for practical 
purposes, the first effective telegraphic instrument. But whether or not 
we agree with Mr. Dickerson in this respect, it cannot be denied that the 
Morse alprabet was an invention of great utility. Nothing shows this 
more clearly than its universal adoption. 

In the schedules annexed tc the convention detailed requirements 
aré specified for the construction of fire-proof and water-proof bulkheads, 
for openings in the bulkheads ard openings in the vessels sides. All doors 
in bulkheads are to be opened from the bridge, but must also be operated 
by hand az the door itself. The side seuttles and cargo ports must “‘be 
closed watertight and locked before the vessel leaves port. They shall 
not be opened during navigation.” Vigilance and accuracy are insured 
by the requirements of a hose cr flooding test for watertight decks and 
a hose test to watertight trunks. There is to be a drill for the operating 
of watertizht doors, side scutzles, scuppers, ash shoots, ete., before 
leaving port, and at least once a week during the voyage. “All water- 
tight power doors and hinged doors in main transverse bulkheads in use 
at sea shall be operated daily.” 

Article XXII of these reguletions provides that ‘ WES shall have 
sufficient power for going astern to secure proper control of the vessel in 
all circumstances.’ This seems an appropriate place to note one defect 
in the existing collision rules to which attention is not called in this 
convention. When these rules were originally made twin screws were 
unknown, and the framers of the revised rules seem to have overlooked 
the fact that the course of a twin screw vessel may be changed more 
quickly by putting one engine full speed ahead and the other full speed . 
astern than in any other way. Every person who is accustomed to row 
without a rudder is familiar with the analogous method of turning a 
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rowboat. Any person who has sailed through the St. Marys River be- 
tween Lakes Superior and Huron and watched its narrow and crooked 
channels, must have noticed how quickly the course of a twin screw 
steamer can be altered by this simple method. If the captain of the 
Empress of Ireland had adopted this method when the collision was 
imminent he would have received the blow from the Storstad near his 
bow and while both vessels would have been injured, in all probability 
neither would have sunk. The bow, in short, is the strongest and least 
vulnerable part of a steamer. The midship section is the weakest. 

In like manner it would have been well if the framers of this convention 
had drawn attention to the latter fact and had recommended an amend- 
ment to the collision rules to the effect that the captain of a steamer 
carrying passengers should especially avoid exposing his broadside to an 
approaching vessel. The fatal collision-between the Ville de Havre and 
the Loch Earn on November 22, 1873, was caused by a neglect of this pre- 
caution. The captain of the French vessel underrated the speed of the 
approaching ship and thought he could cross her bows with safety. She 
kept her course, as she had a strict right to do, and the result was that _ 
the steamer was struck amidship and quickly sank with the loss of al- 
most all on board, including Judge Rufus W. Peckham of the New York 
Court of Appeals, the father of the late Mr. Justice Peckham of the 
United States Supreme Court. Qn the other hand, in the collision in 
1875 between the Harvest Queen and the Adriatic, Captain Jennings of 
the Adriatic pursued the course which we have just recommended. 
_ When he perceived from the lights of the approaching ship that there 
was danger of collision, he manceuvered so as to present his bow con- 
stantly to her and in this way met all her changes of course by a cor- 
responding change on his side. The result was that his vessel received 
a very trifling injury. The ship sank, but it was held in all the federal 
courts, including the Supreme Court of the United States, that Captain 
Jennings was right.2 If the captain of the Empress of Ireland had ob- 
served this precaution he would have saved his precious freight of 
passengers. No doubt the general requirements of the existing rules 
are sufficient to cover both precautions. But it would be worth while 
to have these two special precautions specified. Captains often neglect 
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the first altogether, and are not as careful as they ought, to observe 
the second. . i ; 

Ample provisions are made in Article XL for the equipment of boats 
and pontoon rafts. It is interesting to notice that each is required to 
- have a vessel containing a gallon of vegetable or animal oil “so con- 
structed that the oil can be easily distributed on the water and so 
arranged that it can be attached to the sea anchor.”’. It should be noted 
that Captain Karlowa of the Hamburg American steamer Palatia, was 
one of the first practical seamen to call attention to the great advantage 
of this method of preventing waves from breaking over a floating object. 
His little book on the subject is an authority. 

Each boat or raft must also be furnished with a watertight receptacle 
containing two pounds weight of food for each person and a watertight 
receptacle containing one quart of water for each person.’ There shall 
- also be provided a number of self-igniting “red lights” and a water- 
tight box of matches. The boats are to accommodate seventy-five 
per cent of the persons on board and the remainder of the accommoda- 
tion may be in boats or pontoon rafts. The character of life buoys to 
be furnished is carefully specified. Each “shall be capable of sup- 
porting in fresh water for twenty-four hours” fifteen pounds of iron. 
This shows the safe margin of buoyancy required to float a man, who 
in another article is estimated at the average weight of 165 pounds. 
Luminous life buoys are to be provided “in no case less than six.” 
The lights shall be efficient self-igniting lights which cannot be ex- 
tinguished in water. ‘‘The life buoys shall always be capable of being 
rapidly cast loose, and shall not be permanently secured in any way.” 

One other point in reference to this convention deserves notice. There 
is no requirement that the seamen shall all be Caucasians. The matter 
of the race of the seamen manning vessels is left to the judgment of each 
nation. This feature of the convention is also criticized by the Seamen’s 
Union. Their aim is to exclude Orientals. The Lascars of British India, 
and the Chinese and Japanese make good sailors. Why vessels trading 
to those countries should not be permitted to employ them is hard to 
say. The convention does require that all persons in the service of the 
ships shall be able to understand the orders. This in our opinion goes 
far enough. 
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No man is obliged to become a sailor. We are not convinced by the 
arguments of those who criticize the convention in this respect that the 
native American of to-day will love the sea as his ancestors did. The 
experience of school ships and naval colleges where every opportunity 
is afforded for training in practical seamanship shows the contrary. 
Our public school system tends to train the young American for voca- 
tions on land and consequently to discourage the vocation of a seaman. 
The opposition on this ground to the ratification of the convention shows 
a narrow spirit of race prejudice, like the selfish spirit shown by the 
strike of railroad engineers which took place at one time in Georgia in 
order to prevent the employment of negroes as firemen, but which failed, 
owing largely to the eloquence and influence of a gallant old Confederate 
officer, Major J. B. Cummings of Augusta. This spirit of racial prej- 
udice which seems to make men forget that other individuals have rights - 
and which would exclude the native of British India or China or Japan 
from earning an honest living on the sea is directly opposed to the spirit 
of Christianity. St. Paul says, “God has made of one blood all nations 
of men to dwell upon the face of the earth.” In the Roman theatre 
the famous sentence of Terence was applauded: Homo sum; nullum 
humanum ame alienum puto. In our own ‘Declaration of Independence 
it is declared that all men are “endowed by their Creator with certain 
inalienable rights. Among these are life, liberty and the pursuit of 
happiness.” There would seem no good reason for an international 
agreement which would deprive the honest hardworking people- of 
India, China or Japan of the liberty of following the sea or pursuing 
happiness by earning a living there. 

In this connection, special attention should be ar to another argu- 
ment contained in the protest against the ratification of the convention. 
The argument referred to favors the abolition of punishment for deser- 
tion and calls the obligation of a seaman to serve out his agreed term of 
service slavery. How- it should be slavery to oblige a man who has 
voluntarily entered into-a contract to keep that contract is hard to under- 
stand. No one is obliged to be a sailor, but if he choose to follow that 
calling he certainly ought to do as other men are required to do and keep 
his contract. So far from perceiving the justice of this, the proponents 
' of the proposition advocate a contrary rule on the ground that a man 


768 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


who has enlisted in a foreign port for a particular term and comes to a 
port of this country ought to have the right to break his contract and 
desert in order to get higher wages here. Those who see nothing wrong 
in this suggestion, may be excused on the ground that class prejudice 
has beclouded the distinction between right and wrong in matters which 
concern their-class interests. Discipline and loyalty are as important 
in the merchant marine as in the naval service. A man who promotes 
desertion in one is as dangerous as he who would promote it in the 
other. We cannot believe that in the end the Congress of free and 
united America will be influenced by these selfish arguments. We 
expect therefore that this convention, which represents the careful 
study of the best minds of the thirteen nations engaged in the con- 
ference, will be ratified by the American Senate.* l 
Everett P. WHEELER. 

° For a sketch of the history of the international regulation of ocean travel prior 

to the London Conference, the reader is referred to the author’s address on the sub- 


ject, delivered at the Sixth Annual Meeting of the American Society of International 
Law, April 25, 1912, Proceedings for that year, page 36. 
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THE ORIGIN OF THE HAGUE ARBITRAL COURTS 


The purpose of this study is the narration in detail of the responsible 
suggestions and action that resulted in erecting the Permanent Court of 
Arbitration at The Hague and in bringing into the realm of “practical” 
statesmanship the Court of Arbitral Justice, designed as a genuine 
tribunal instead merely of a panel of judges. The origin of these courts, 
which, even as they exist, are the greatest achievements in the institu- 
tionalizing of international law, is important because in some degree it 
demonstrates the processes by which international law grows and it 
registers to some extent the state of its legislative development. Everv- 
body knows that you cannot bring a code of international law into 
effect by the process of introducing a bill in any legislature, but beyond 
that there is no agreement or even any very clear conception as to the 
processes of securing international institutions. A study of the origins 
of the two Hague courts of general jurisdiction furnishes some clue to 
the existing processes, and is the more interesting because most “ prac- 
tical”? people denied their possibility so long as the constituent conven- 
tions were not actually in existence. The origins of these two courts, 
in so far as they reveal a principle, point to the conclusion that the 
idealism of the world can be wrought into effective machinery when the 
trained publicist takes hold of it and works it into forms harmonizing 
with existent conditions. 

In international affairs it is perhaps more true than elsewhere, that 
“vou never can tell till you try.” The reason is obvious, and may be 
pointed out because of its bearing on the approaching success of plans 
for a real international judicial court. International public opinion is 
the most elusive of any kind of public opinion; in fact, the international 
public opinion which must in the future uphold international institutions 
does not now really exist at all. Literally, we do not see the woods for 
the trees, and publicists dealing with matters of the international order 
actually must grope their way through the trunks of national partic- 
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ularism to their goal of international institutions. Illustrations might 
be given ad libitum, but it is sufficient to mention that the Permanent - 
Court was perhaps the least-expected result of the First Hague Confer- 
ence and that the barely unsuccessful career of the Court of Arbitral 
Justice through the Second Hague Conference was a genuine surprise 
to most observers, waile the blocking of its full realization came from 
quarters previously unsuspected. Because the origin of these courts 
indicated the truth that the world was ready for much better instru- 


.. ments for conducting its work than it hitherto possessed is a reason for 


E 


its examination being worth while. 


I. THE PERMANENT COUET OF ARBITRATION 


Assignment of credit for the existence of the Permanent Court of 


Arbitration at The Hague usually depends upon the national complexion . 
of the person who seeks to place the honor.: Americans say it was due — 


to an American proposal; Britons, to a British proposal; and continental 
Europeans can usually find arguments to show that it had an origin ` 
among their publicists. To be suré, controversy has not been acute on - 


: the subject, but its existence at low tension suggests that a careful his- 


tory of the origin of the court might throw light upon what may well be 
considered the normal development of international judicial machinery. 
The Permanent Court came into existence not because of the proposal , 


_of any single state participating in the First Hague Conference, but be- 


cause the world was ready for the idea. For all practical purposes, it 
may be said to have originated simultaneously in three quarters, and it 


“is scarcely too much to say that Russia, Great Britain and the United 


States each saw its own proposal transcended i in the resultant convention. 


‘None of them had in their suggestions been entirely successful in es- 


timating the extent of the development for which the world was ready. 
The idea of an international tribunal was, of.course, not new, for it had 
been broached with increasing frequency during six hundred years, 
from the days of Pierre du Bois. But-it was not until 1899 that there was 
convened a general conference capable of discussing the question with 


‘responsible authority. Besides the knowledge on the ‘subject in the 


minds of the delegates, a volume of texts relating to the Conference 


“ program and prepared by Jonkheer van Daehne van Varick under the 
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title of Actes et Documents relatifs au Programme de la Conférence de la 
Patz, was issued by the Dutch government. Another volume, W. E. 
Darby’s International Tribunals, was placed in the hands of the delegates 
and the fifty or more projects in it made available to the responsible 
negotiators the ideas that had been fructifying. Curiously enough, the 
applicable chapters of James Lorimer from his Institutes of the Law of 
Nations—in many respects superior to other projects—were not referred 
to in either volume. But the omission was one of diligence rather than 
of importance, for after the Hague Conference was once seized of the 
proposal for an international court its experienced delegates were quite 
capable of going through to a conclusion without academic assistance. 
It does not appear that any projects played any important part in their 
decisions, except as is indicated below. | 

-Credit for first realizing the possibility of developing international 
legal machinery through the First Hague Conference must be given to 
the United States, though it must not be overlooked that Frederick de 
Martens, who was responsible for the Russian program, had provided 
the following as a subject of its labors: 


' 8. Acceptance, in principle, of the use of good offices, mediation and 

voluntary arbitration, in cases where they are available, with the pur- 
pose of preventing armed conflicts between nations; understanding in 
relation to their mode of application and establishment of a uniform 
practice in employing them. 


This article in the program of December 30, 1898, may be considered 
as deducible from the closing sentences of the .Czar’s manifesto of 
August 24, 1898, in which it is said: 


It [the conference] would converge in one powerful focus the efforts of 
all the states which are sincerely seeking to make the great concepticn 
of universal peace triumph over the elements of trouble and discord. 
It would at the same time cement an agreement by a corporate consecra- 
tion of the principles of equity and right, on which rest the security of 
states and the welfare of the peoples. 


. The writer does not know the origin of this article of the program, but 
it is not unlikely that M. de Martens’ experiences as an arbitrator had 
to do with it. | i 

_ Dr. David Jayne Hill, then an assistant secretary of state, was re- 
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= sponsible for the instructions of April 18, 1899, issued to the American 


delegates by Secretary Hay and in them occurs this passage: 


The eighth article, which proposes the wider extension of good offices, 
mediation and arbitration, seems likely to open the most fruitful field 
for discussion and future action. ‘‘The prevention of armed conflicts 
by pacific means,” to use the words of Count Muravev’s circular of. 
December 30, is a purpose well worthy of a great international conven- 
tion, and its realization in an age of general enlightenment should not be 
_impossible. The duty of sovereign states to promote international 

justice by all wise and effective means is only secondary to the fun- 
damental necessity of preserving their own existence. Next in impor- 
tance to their independence is the great fact of their interdependence. 
Nothing can secure for human government and for the authority of law 
which it represents so deep a respect and so firm a loyalty as the spec- 
tacle of sovereign and independent states, whose duty it is to prescribe 
the rules of justice and impose penalties upon the lawless, bowing with 
reverence before the august supremacy of those principles of right which 
give to law its eternal foundation. 

The proposed Conference promises to offer an opportunity thus far 
unequaled in the history of the world for initiating a series of negotiations 
that may lead to important: practical results. The long-continued and. 
widespread interest among the people of the United States in the es- 
tablishment of an international court, as evidenced in the historical 
résumé attached to these instructions as Annex A, gives assurance that | 
the proposal of a definite plan of procedure by this Government for the 
‘accomplishment of this end would express the desires and aspirations 
of this nation. The delegates are, therefore, enjoined to propose, at an 
opportune moment, the plan for an international tribunal, hereunto 
attached as Annex B, and to use their influence in the Conference i in 
the most effective manner possible to procure the adoption of its sub- 
stance or of resolutions directed to the same purpose. It is believed that 
the disposition and aims of the United States in relation to the other 
sovereign Powers could not be expressed more truly or opportunely 
than by an effort of the delegates of this Government to concentrate 
the atterition of the world upon a definite plan for the PE of 
international justice. 


Annex A referred to is an historical résumé of the part the United 
States had played in developing arbitration, ranging from the resolution 
of the Massachusetts Senate in 1832 up to the then recent’ publication of 
Moore’s Digest .of International Arbitrations. Reverting from govern- 
mental action to projects, the historical résumé mentions those of 
Bluntschli, Lorimer, David Dudley Field, Leone Levi, the Institute of 
International Law in 1874 and 1875, the Universal Peace Congress in 
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1893, the Interparliamentary Conference of 1895 and the Bar Associa- 
tion of the State of New York in 1896. Too great elaboration and com- 
plication and the lack of opportunity to propose them to an authoritative 
international body are assigned as the twin reasons for their failure. 

Annex B t consisted of a plan for an international tribunal embodying 
“the most useful suggestions of all the plans proposed,” but though it 
was prepared in April, it was not destined to be the earliest proposal 
introduced into conference, except by reputation. It affected the course 
of events in the Third Commission of the Conference, which had to co 
with arbitration; and the advocacy of the eventual scheme by the del- 
egates of the United States, together with their ardent championship 
of the Permanent Court, goes far toward entitling them to credit for its 
establishment. 

The course of the court project through the Third Commission of the 
Conference makes its origins clear. 

In his instructions of May 16, 1899, to Sir Julian Pauncefote, first 
British delegate, the Marquis of Salisbury wrote:? 


With regard to the question of making the employment of mediation 
or arbitration more general and effective for the settlement of inter- 
national disputes, it is unnecessary for me to say that it is a matter to 
which Her Majesty’s Government attach the highest importance, and 
which they are desirous of furthering by every means in their power. 
During the negotiations which your excellency has conducted at Wash- 
ington for the conclusion of a treaty of general arbitration between this 
country and the United States, you were placed in full possession of the 
views of Her Majesty’s Government on the subject. Those views have 
further received practical application in the conclusion of a treaty, also 
negotiated by your excellency, for the submission to arbitration of the 
disputed question of the frontier between British Guiana and Ven- 
ezuela. [See Foreign Relations, 1896, 222 and 255.] The success with 
which you conducted both these negotiations induces Her Majesty’s 


i See these annexes in For. Rel., 1899; Sen. Doc. No. 444, 60th Cong., 1st Sess., 
18-23; and World Peace Foundation Pamphlet Series, III, 4, 6-12. It will be well 
for the student to look up for comparison with this 7 nternational Justice; with a plan 
for its permanent organization by David. Jayne Hill. This was a paper read before 
the American Social Science Association at Saratoga on September 3, 1896, and the 
Brooklyn Institute of Arts and Sciences on October 26, 1896. It was published in 
pamphlet form from a text to be found in the Yale Law Journal, 6:1, and Journa! of 
Social Science, 34:98. 

2 Miscellaneous, No. 1 (1899), 9-10, in Parl. Pap. 1899, CX. 
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Government to.feel sanguine that on the present occasion your efforts 
may be equally productive of good result. 


On May 17, doubtless before these instructions were received, Andrew 
D. White, the first American delegate, wrote that “it-turns out that ours 
is the only delegation which has anything like a full and carefully ad- 
justed plan for a court of arbitration. The English delegation, though 
evidently exceedingly desirous that a system of arbitration be adopted, 
has come without anything definitely drawn. The Russians have a 
scheme; but, so far as- can be learned, there is no provision in it for a 
permanent court.” ° 


On May 23 the Amerizan delegation met to discuss the matter of 


asking additional instructions on arbitration, due to a fear that the 
Monroe Doctrine had not been sufficiently considered in connection 
with its plan. The telegram was drafted and sent the next day, but 
the tenor of the reply is not of public record. On the 24th, Sir Julian 
Pauncefote and others cal.ed cn the Americans to talk over the general 
subject. The first session of the commission had met, but it was purely 
formal, and the first business meeting was scheduled for two days ahead. 

Russia, it seems, had at first given out that she had no definite plans 
for‘a tribunal, but soon after the Conference convened on May 18 the 
statements of the Russian delegates were discrepant on this point, and 
by May 25 Russia proposed a system of arbitration, mediation and 
inquiry, which Baron de Staal, head of the delegation, said would be 
laid before the body in a few days. This evident change in the Russian 
plans was probably due to the volume, of texts relating to the Confer- 
ence program which had been prepared by Jonkheer van Daehne van 
Varick, published by the Dutch Government and placed in the hands 
of the delegates. It contains, under the head of adjustment of inter- 
national disputes, 18 projects relating to good offices, mediation and 
voluntary arbitration, many of which are cited in Mr. Hay’s historical 
memorandum mentioned above. 

On May 26 the second session of the Third Commission under the 
presidency of Léon Bourgeois was held. The proceedings began with 
the reading of a letter from Baron de Staal enclosing two documents. 


3 Autobiography of Andrew D. White, LI, 255. passene references to American 
action are based on the same source. 
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One was entitled ‘Elements for the elaboration of a project of conven- 
tion to be concluded between the Powers participating in the Hague 
Conference” and consisted of 18 articles divided into the three heads of 
good offices and mediation, international arbitration and international 
commissions of inquiry. Articles 7-13, dealing with arbitration, enu- 
merated questions for which arbitration was obligatory and those for 
which it was voluntary only; an annex provided a code of arbitral pro- 
cedure. There was no suggestion of a permanent or even definite court. 
M. Bourgeois, the president, in opening the discussion, after distin- 
guishing between optional, Sheena: and compromissary arbitraticn, 
‘asked: 


Is there need of establishing in a permanent manner an international 
institution to which would be-given a mandate: 

1. Either as a purely intermediary organ, serving to recall to the par- 
ties the existence of conventions, the possible application of arbitration 
and offering to set procedure in motion; 

2. Or as an institution of conciliation before any juridic discussion; 

3. Or, finally, as jurisdiction under the form of an international 
tribunal? 


Writing on May 28 to Lord Salisbury of the further proceedings, Sir 
Julian Pauncefote said: 


Your lordship will observe that the project contains no provision ior 
the establishment of a permanent international tribunal of arbitration, 
though I have gathered from my colleagues that, nevertheless, several 
Powers, including Russia herself, were quite willing to entertain a 
proposal for the establishment of such a tribunal, but that none of them 
were inclined to be the first to introduce the subject. The president, 
immediately after laying the Russian project before the convention, 
invited observations from any delegates who might desire to put for- 
ward any projects of their own, and he appealed to me for any remarks 
I might have'to make on the subject of arbitration. 


Sir Julian spoke “in the sort of plain, dogged way of a man who does 
not purpose to lose what he came for,” Mr. White reports. He said: 4 


Permit me, Mr. President, to ask you if, before proceeding further, 
it would not be useful and opportune to sound the Commission on the 


4 The extensive quotations given from the procès seas have been practically 
_ literally translated in’ an effort to reflect better their points of contrast. Practically 
all are given in Scott’s The Two Hague Conferences of 1899 and 1907, 1, 274-286. 
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subject of what is in my opinion the most important question, that is, 
the establishment of a permanent international tribunal of arbitration, 
on which you have touched in your discourse. 

Much has been made of codes of arbitration and rules of procedure, 
but procedure has been rsgulated up to ncw by arbitrators or by 
. general or special treaties. 

It seems to me that new codes and regulations for arbitration, what- 
ever their merit, do not much advance the great cause which brings us 
together. 

If we desire to take a step in advance, I am. of the opinion that it is 
absolutely necessary to organize a permanent international tribunal 
“which may be convened on a moment’s notice at the request of the con- 
testing nations. This principle established, I believe that we shall not 
- have much difficulty in reaching an understanding on the details. The 
necessity for such a tribunal and the advantage it would offer, as well 
as the encouragement and even enthusiasm it would give to the cause of 
arbitration, have been shown with an eloquence, equalled only by his 
force and clarity, by our distinguished colleague M. Descamps in his 
interesting Essai sur UVarbitrage international,’ an extract from which is 
found among the Actes ef Documents so graciously furnished to the Con- 
ference by the Dutch Government. Therefore nothing remains for me 
to say on this subject and I should be very grateful, Mr. President, if 
before proceeding further, you would consent to collect the ideas and 
opinions of the Commissioa on the proposition which I have had the 
honor of submitting to you touching the establishment of a permanent 
international court of arbitzation. 


Count Nigra of Italy asxed Sir Julian not to insist on his proposal 
being assigned a place on the general order of the Commission’s work. 
“Tt is preferable to follow the order indicated by the president and to 
take up last the English motion, which seems destined to encounter 
difficulties.” M. Beernaert of Belgium supported the experienced 
Italian diplomat and addec that the proposition found the Commission 
unprepared and that it would be advantageous for its members to have 
time to examine it and, if nacessary, refer to their governments concern- 
ing it. Baron de Staal agreed, and M. Beernaert then inquired if Sir 
Julian had a written text. The English delegate replied that he desired - 
only to obtain the opinions of the Commission on the principle, but if 
_ this was adopted he reserved the right of formulating the proposition 
later. He did not insist on immediate discussion. 


5 Subtitle Mémoire aux Puissances. Brussels: Misch & Thron. 1895. 5 fr. Publica- 
tion of Union Interparlementair3. 
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The president, M. Bourgeois, now interposed to say that the Com- 
mission had before it the Russian project and the English motion and 
that, as it seemed difficult to begin d:scussion in Commission, he proposed 
preliminary study by an examining committee. Baron Descamps of 
Belgium suggested its appointment by the chair, which was the proce- 
dure followed. A general resolution was then passed, a recess was taken 
to give time for choosing the comm:ttee ‘and on reassembling a few min- 
utes later Messrs. Asser of Holland, Descamps of Belgium, d’ Estournelles 
of. France, Holls of the United States, Lammasch of Austria-Hungary, 
De Martens of Russia, Odier of Switzerland and Zorn of Germany were 
named to the Committee of Examination, with M. Bourgeois, president, 
and Count Nigra and Sir Julian Pauncefote, honorary presiden:s. 
Parliamentary matters took up a minute or so. It is evident, to quote 
from the report of the French delegation, that Sir Julian Pauncefote’s 
speech had “put the question of the permanent tribunal of arbitration 
in such a way that discussion of it could not be evaded, and it decided 
the Russian Government to put it also.” Just before adjourning M. 
Bourgeois read a communication from Baron de Staal, “which com- 
pletes the Russian proposition.” This document, which was to be 
printed and distributed at the same time as Sir Julian Pauncefote’s 
motion and which was the first technical proposal for an international 
court presented to any official con-erence, reads as follows: 


Art. 1.6 With a view to strengthening, so far as possible, the practice 
of international arbitration, the contracting Powers agree to institute, 
for the period of ——— years, a cours of arbitration, to which may be sub- 
mitted the cases of obligatory arbitration enumerated in Art. 10,7 unless 


€ This draft was intended to substitute for, or supplement, Art. 18 of the original 
Russian proposition, the text of which is as follows: 

Art. 13. With a view to facilitate recourse to arbitration and its application, the 
signatory Powers have consented to determine by common agreement, for cases of 
international arbitration, the fundamental principles to be observed for the establish- 
ment and rules of procedure to be followed during the trial of the dispute, and the 
pronouncement of the arbitral sentence. 

The application of these fundamental principles, as well as of atia procedure 
indicated in the appendix to the present article (Arbitral Code), may be modified 
in virtue of a special aeeenent between tae states which may have recourse tc ar- 
bitration. 

7 Art, 10. Beginning oni the ratification of the present act by all the signatory 
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the interested Powers should fall into accord on the establishment of a 
special court of arbitration for the solution of the conflict arising be- 
tween them. . 

The Powers in dispute shall also be able to have recourse to the court 
above indicated in all cases of optional arbitration, if a special agreement 
on this subject is established betwe2n them. 

It is understood that all the Powers, without excepting those not 
contracting or those which should have made reservations, may submit 
their differences to this court by addressing the Permanent Bureau 
provided by Art. [5, below] of Appendix A. 

Art. II. The organization of tha court of arbitration is indicated in 
Appendix A to the present article. 

The organization of courts of arbitration instituted by special agree- 
ments between the Powers in dispute, as well as the rules of procedure 
to be followed during the settlemert of the dispute and the pronounce- 
aah the arbitral sentence, are determined in Appendix B (Arbitral 

ode 

The provisions contained in this last appendix may be modified in 
virtue of -a special agreement between the states which shall have re- 
course to arbitration. 


The writer stands open to correction, but he believes that this was 
all of the Russian proposition presented at the Commission session of 
May 26. It was about as much as could have been drafted in the 
available interval between the suggestion of Sir Julian Pauncefote 
and the presentation of the projact, and it is essentially all that 


Powers, arbitration is obligatory in the following cases, in so far as they do not touch 
the vital interests or the national honor of the contracting States: 

I, In case of differences or of disputes with relation to pecuniary damages proved 
by one state, or its nationals, as a result of illicit actions or of negligence of the other 
state, or of the citizens of the latter. 

II. In case of disagreements with relation to the interpretation or application of 
the treaties and conventions mentioned below: 

1. Treaties and conventions dealing with postal and telegraphic affairs, railroads, 
and treating of the protection of submarine cables; regulations concerning the means 
destined to prevent collisions of ships on he high seas; conventions relative to the 
navigation of international rivers and interoceanic canals. 
` 2. Convention concerning the protection of literary and artistic property, as well 
as of industrial property (patents of inventian, trade or commercial marks and com- 
mercial names); monetary and metric conventions; sanitary and veterinary conven- 
tions and those against phylloxera. 

8. Conventions of succession, of cartel and of mutual judicial assistance. 

4. Conventions of demarkation, in so far as they. touch purely technica and non- 
political questions. 
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the British delegate transmitted * to his government as long after as 
May 31. 

“I did not expect that a reply to my inquiry could be given at this 
session and without careful consideration,” wrote the first British: del- 
egate. “The president at this juncture laid before the Commission an 
alternative Russian project providing for the establishment of a per- 
manent tribunal, but omitting any details with a view to these being 
inserted.” M. de Martens, who wrote the material Baron de Staal 
presented, had evidently drafted in after Sir Julian Pauncefote had 
begun to talk. Though the sequence of events may seem to indicate 
unseemly haste on the part of Russia, it must be remembered that 
M. de Martens was a publicist and jurisconsult of many years’ experience, 
was at that very time engaged in the Venezuelan boundary arbitra- 
tion at Paris as umpire and was familiar not only with all the proposals 
of serious worth for an international court but had before him Baron 
Descamps’ essay and Jonkheer van Varick’s collection of documents. 
With such an equipment, it is not surprising that he sought to complete 
the Russian project, in a respect he had carefully excluded at the begin- 
ning, solely because’ he had suddenly become aware that the measure 
was practical. . 

After the session of the Commission Sir Julian Pauncefote lost no 
time in setting down his own ideas. In his dispatch of May 26 he details 
it and comments on “the scheme of an international tribunal which I 
have suggested to several of the most eminent and influential delegates, 
and which appears to meet with their approval.” His summary at that 
time was as follows: Organization of a permanent international tribunal 
accessible at all times; a permanent office; judges selected from jurists 
or publicists of high character and learning, two names of which shall 
be submitted by each signatory Power; arrangements for arbitration 
tc be made through the permanent office; non-signatories to have re- 


8 Miscellaneous No. 1 (1899), Parl. Pap. 1899, CX, 25, where this annex to the 
project is given: “In case of acceptance of Arts. 1 and 2 there would be need: 

“1, Of preparing Appendix A mentioned in the article; 

“2. Of introducing corresponding modifications into the project of Arbitral Code.” 

The addition is printed in the annexes to report to the plenary sessions and in 
Scott, op. cit., I, 794. Russia’s Appendix A is there translated at page 795 and the 
Arbitral Code at page 789. ; 
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course to the court on prescribed regulations; a council of administration; 
sharing of expenses. 

On the day the Committee of Examination was appointed it met for 
the initial session, probably in the afternoon. According to the procès 
verbal, the documents then presented included Sir Julian Pauncefote’s 
project and the Appendix A referred to in the Russian project. Another, 
and new, project was several amendments offered by Count Nigra of - 
Italy to the Russian projest, which were ordered to be printed as the 
others had been, but as it did not relate to the court it need not concern 
us further. It thus happened that the details contemplated by Russia 
and Great Britain were presented at the same time and were to be con- 
sidered together, for Sir Jalian Pauncefote in writing o the meeting 

said in his report: 


It appears to me that the Russian project might be substantially 
accepted by Her Majesiy’s Government, provided that it be completed 
by the insertion in Annex A of a simple scheme for the establishment of 
an international tribunal in a few articles which would harmonize with 
the rest of the project. 

In accordance with tke request oi M. de Martens, who is the author of 
the Russian project, I have framed the above scheme in seven articles 
for insertion, if approved, in Annex A, and I should be grateful if I could 
be informed as early as possible whether it meets i in substance with your 
Lordship’s [Salisbury’s] approval. 


The Russian Appendix £. °’ reads as follows: 


1. The contracting Powars establish a permanent Tribunal for the 
solution of the international disputes which shall be brought before it by 
the Powers in dispute in virtue of Article 13 of the present convention. 

2. The Conference shall designate, for the period which shall elapse 
until the meeting of a new Conference, five Powers so that each of them, 
.in case of request for arbiiration, may appoint a judge, either of the 
number of its nationals or outside of them. 

The judges so appointed constitute the arbitral Tribunal competent 
for the case agreed upon. 

3. If one or several Powers not represented in the arbitral Tribunal 
in virtue of the preceding article is among the Powers in dispute, each 
of the two parties in dispute shall heve the right of being represented 
by a person of its choice in the quality of judge, having the same rights 
as the other members of the said Tribunal. i 


‘Cf. Scott’s translation, op. cit., I, 795. 
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4, From its members the Tribunal chooses its president who, in case 
of division of votes in equal parts, shall have the preponderant vote. 

5. A permanent Bureau of arbitration shall be established by the 
five Powers which shall be designated in virtue of the present act zo 
constitute the arbitral Tribunal. They shall elaborate the regulations 
of this Bureau, appoint the employés thereof, provide for their replaces 
ment when the case arises and fix their salaries. This Bureau, which 
shall be at The Hague, shall comprise a secretary general, an assistant 
secretary, a secretary of archives, as well as the rest of the personnel, 
which shall be appointed by the secretary general. 

6. The expenses of maintenance of this Bureau shall be divided among 
the states in the proportion established for the international postal 
Bureau. : 

7. The Bureau annually renders account of its activity to the five 
Powers which appoint it and they communicate the report to the other 
Powers. 

8. The Powers between which a dispute may have arisen shall address 
the Bureau and provide it with the necessary documents. The Bureau 
shall advise the five Powers above-mentioned, which are to constitute 
the Tribunal without delay. This Tribunal shall ordinarily meet at 
The Hague; it may likewise meet in any other city, if an agreement to 
this effect is reached among the interested states. > 

9, During the functioning of the Tribunal, the Bureau shall serve 
it as a secretariat. It shall follow the Tribunal in case of its removal. 
The archives of international arbitration shall be deposited with the 
Bureau. 

10. The procedure of the said Tribunal shall be controlled by the 
prescriptions of the Arbitral Code (Appendix B). 


The text which Sir Julian Pauncefote drafted was presented at the 
same time, in fact before the Russian complementary note, und reeds 
in its English text: 


1. With a view to facilitate immediate recourse to arbitration by 
states which may fail to adjust by diplomatic negotiations differences 
arising between them, the signatory Powers agree to organize in the 
manner hereinafter mentioned, a permanent “Tribunal of International 
Arbitration” which shall be accessible at all times and which shall be 
governed by the Code of Arbitraticn provided by this convention, so 
far as the same may be applicable and consistent with any special stipu- 
lations agreed to between the contesting parties. 

2. For that purpose a permanent Central Office shall be established 
at (X) where the records of the Tribunal shall be preserved and its cfh- 
cial business shall be transacted. 

A permanent secretary, an archivist and a suitable staff shall be 
appointed who shall reside on the spot. This office shall be the medium 


782 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of communication for the assembling of the Tribunal at the request of the 
contesting parties. 

3. Each of the signatory Powers shall transmit to the others the 
names of two persons of its nationality who shall be recognized in their 
own country as jurists or publicists of high character for learning and 
integrity and who shall be willing and qualified in all respects to act as 
arbitrators. . The persons so nominated shall be members of the Tribunal 
and a list of their names shall be recorded in the Central Office. In the 
event of any vacancy occurring in the said list from death, retirement 
or any other cause whatever, such vacancy shall be filled up in the man- 
ner hereinbefore provided, with respect to the original appointment. 

4. Any of the signatory Powers desiring. to have recourse to the 
Tribunal for the peaceful settlement of differences which may arise . 
between them shall notify such desire to the secretary of the Central 
Office who shall thereupon furnish such Powers with a list of the mem- ' 
bers of the Tribunal from which they shall select such number of arbiters 
as may be stipulated for in the arbitration agreement. They may be- 
sides, if they think fit, adjoin to them any other person, although his 
name shall not appear on the list. ‘The persons so selected shall con- 
stitute the Tribunal for the purposes of such arbitration and shall 
assemble at such date as may be fixed by the litigants. 

The Tribunal shall ordinarily hold its sessions at (X) but it shall have 
power to. fix its place of session elsewhere and.to change the same from 
time to time as circumstances and its own convenience or that of the 
litigants may suggest. 

5. Any Power although not a signatory Power may have recourse 
” to the Tribunal on such terms as sha:l be prescribed by the regulations. 

6. The Government of (X) is charged by the signatory Powers to 
establish on their behalf as soon as possible after the conclusion of this | 
convention a permanent Council of Administration at (X) to be com- 
posed of five members and a secretary. 

The Council shall organize and establish the Central Office which 
shall be under its control and direction. It shall make such rules and 
regulations from time to time as may be necessary for the proper dis- | 
charge of the functions of the office. It shall dispose of all questions 
which may arise in relation to the working of the Tribunal or which may 
be referred to it by the Central Office. It shall have absolute power as 
regards the appointment, suspension or dismissal of all employés and 
shall fix their salaries and control the general expenditure. 

The Council shall elect its president who shall have a casting vote. 
Three members shall form a quorum. The decisions of the Council shall 
_be governed by a majority of votes. 

The remuneration of the members shall be fixed from time to time by 
accord between the signatory Powers. 

7. The signatory Powers agree to share among them the expenses | 
attending the institution and maintenance of the Central Office and of 
the Council of Administration. ` 
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The expenses of and incident to every arbitration, including the 
remuneration of the arbiters, shall be equally borne by the contesting 
Powers." 


‘This morning,” wrote the first American delegate, Mr. White, on 
May 27, “we had another visit from Sir Julian Pauncefote, president of 
the British delegation, and discussed with him an amalgamation of the 
Russian, British and American proposals for an arbitration tribunal. 
He finds himself, as we all do, agreeably surprised by the Russian doc- 
ument, which, inadequate as it is, shows ability in devising a permanent 
scheme both for mediation and arbitration. During the day President 


=` Low, who had been asked by our delegation to bring the various pro- 


posals agreed to by us (the American delegation) into definite shape, 
made his report; it was thoroughly well done, and, with some slight 
changes, was adopted as the basis for our final project of an arbitration 
scheme.” 

On May 29 the detailed Russian articles on good offices and mediation 
were discussed in the Committee of Examination, in which the real 
work of the Commission was done. At that session, the second, Mr. 
Frederick W: Holls introduced a project for special mediation in a 
scheme for the selection, by disagreeing nations, of a neutral Power 
whose duty should be to bring them into harmony. This plan eventually 
made the project of mediation practical, and at the moment served to 
keep attention fixed on the American delegation, which was expected to 
keep well to the fore in advancing plans for pacific settlement. 

‘At the third session of the Committee of Examination on May 31 it 
was announced that at the third meeting of the Commission on June 5 
communication of the British and American projects would be formally 
made and it was added that both had been printed and distributed to 
the members of the Commission. Mr. White has told us that the Amez- 
ican scheme was ready on May 27 and on May 30 Sir Julian Pauncefote 
wrote to Lord Salisbury: l l 

I:may mention that the United States delegates were instructed to 


present a project of international arbitration not dissimilar to mine in 
some respects, though hampered with provisions relating to procedure. 


10 Sir Julian Pauncefote’s English text, Conférence internationale de la Paiz, Trois- 
itme Commission, Annexes, 15-16. 
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It was prepared without knowledge of the Russian proposal. It will be 

laid before the Commission, but I am informed by my American col- 

leagues that in view of the altered circumstances of the case, they will 

not press it, but support ray proposal instead. 

. J have translated my project into French, and I will transmit the 
text as soon as it has been presented to the Commission. 


The same dispatch contains a detailed account, practically the Eng- 
lish text, of the British proposal, and in reply Lord Salisbury telegraphed 
on May 31 that “Her Majesty’s Governmert entirely approve the 
course which your excellency has taken on this occasion.” Y 

It was that day, May 31, that the whole matter came up in the Com- 
mittee of Examination at its third szssion, as mentioned. Mediation 
had been discussed. The report of the session continues: 


Before closing, the Committee acknowledges receipt from his Ex- 
cellency Sir Julian Pauncefote of the more detailed project which he has 
had printed to develop his project for instituting a permanent tribunal 
of international arbitration, which he brought before the Third Commis- 
sion in plenary session. This document will be printed and distributed. 

Mr. Holls read in the name of the celegation of the United States: 

1. The following memorandum: 

“Without insisting on the exact fcrm of their project, the delegates 
of the United States are ready to amend the propositions submitted up 


+ to the present time to the Conference, so that these in the end shall con- 


tain what Is essential in their own plan. , It seems to them that it wiil 
not be difficult—as a result of the numerous propositions which may be 
made, on the subject of mediation, mternational inquiries and special 
arbitration—to add a Project for a ‘Permanent Tribunal of Arbitration, 
which shall include the essential points of the American project.” 

2. Annex No. 7 (organization of ths tribunal}. 


It is probable that the French text of this latter document was not 
then prepared, for Mr. White’s diary of June 1 records that, on his re- 
turn that day from London to The Hague, “I found that our whole 
general plan of arbitraticn will be tcday in print and translated into 
French for presentation. I also find that Sir Julian Pauncefote’s ar- 
bitration project has admirable points.” ‘He recites the provisions of 
the British project and adds that “from a theoretical point of view, I 
prefer to this our American plan of a tribunal permanently in ses- 
sion. * * * During the morning Sir Julian came in and talked over 


11 Miscellaneous No. 1 (1899), at dates cited. . 
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. our plan of arbitration as well as his own and that submitted by Russia. 
He said that he had seen M. de Staal, and that it was agreed between 
them that the latter should send Sir Julian, at the first moment possible, 
an amalgamation of the Russian and British plans, and this Sir Julian ~ 
promised that he would bring to us, giving us a chance to insert any 
features from our own plan which, in our jucement, might be a 
He seemed much encouraged, as we all are.’ 

On that same June 1 the English and French texts of the British 
project were received m London. The next day, June 2, Mr. White 
records that ‘during the morning De Martens, Low, Holls, and myself 
had a very thoroughgoing discussion of the Russian, British and Amer- 
ican arbitration plans. * * * After a long and intricate discussion 
we separated on very good terms, having made, I think, decided progress 
toward fusing all three arbitration plans into one which shall embody 
the merits of all.” 

_ The American project being before the Committee of Examination as 

the third one of like purpose, it is now time to see what it provided. 
Without being essentially changed from the form in which it appeared 
in the instructions to the delegates, it had undergone some revision and 
the text, submitted to the Committee in French, reads in English as . 
follows: 

Resolved, that, with a view to aid in preventing armed conflicts by 
pacific means, the representatives of the sovereign Powers assembled 
at this Conference are invited by the present resolution to propose to 
their respective governments to enter into negotiations for the adoption 
of a general treaty having for its object the following plan, with such 
modifications as may be essential to secure the adhesion of at least nine 
sovereign Powers,? at least eight of which must be European or Amer- 
ican Powers, and at least four of which must be of the number of sig- 
natories of the Convention of Paris, the Empire of Germany being con- 
sidered as succeeding to Prussia and the Kingdom of Italy to Sardinia. 

1. The Tribunal shall be composed of persons chosen on account of 
their high integrity and their competence in international law by a 
majority of the members of the highest court of justice existing in each 
of the adhering states. Each state signatory of the treaty shali have one 
representative in the tribunal. The members of it shall sit until succes- 


sors shall have been given to them in due form by the same method of 
election. 


12 The text of the paragraph from here on was substituted in the revision. 
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2. The Tribunal shall meet for organization at a time and place to be 
„agreed upon by the several governments. However, it shall not be later 
than six months after the general treaty shall be ratified by the nine 
Powers mentioned above. The Tribunal shall appoint a permanent 
clerk and such other officars as may be found necessary. The Tribunal 
shall be empowered to fix the place where it will meet and to change the 
same from time to time as the interests of justice or the convenience of 
the litigants may seem to require. It shall fix the rules of procedure to 
be followed. | . 

3. The Tribunal shall have a permanent character and shall always be ' 
ready to receive, within the limizs of its own rules of procedure, new 
cases and counter-cases, these cases either being submitted by the 
signatory nations or by any other nations which shall desire to have 
recourse to it. All cases and counter-cases, as well as testimony and 
arguments to support or answer them, must be written or printed. 
All cases, counter-cases, depositions, arguments and opinions expressing 
judgment must, after the sentence shall have been pronounced, be at the 
disposition of all those who may be disposed to pay the expense of their 
transcription. 

4.3 Any difference whatever between signatory Powers may, by com- 
mon accord, be submitted by the interested nations to the judgment 
of this international Tribunal, but, in all cases of which the Tribunal 
shall be seized, the interested parties must engage, in addressing it, to 
accept its sentence. 

5.4 In each particular case, the court shall be composed according to 
the conventions agreed between the litigant nations, either that the 
‘Tribunal may sit as a whole or that the nations may designate some only. 
of its members of an uneven member and not less than three. In the 
case where the court should comprise only three judges, none of them ' 
may be either a native, subject or citizen of the states whose interests 
are in litigation. 


13 The radical changes in this paragraph make it advisable to reproduce the original 
text as given in Secretary Hay’s instructions. Note that the text as presented re- 
versed the subject matter of this and the preceding paragraph: 

3. The contracting nations will mutually agree to submit to the International 
Tribunal all questions of disagreement between them, excepting such as may relate 
to or involve their political independence or territorial integrity. Questions of dis- 
‘agreement, with the aforesaid exceptians, arising between an adherent state and a 
non-adhering state, or between two sovereign states not adherent to the treaty, may, 
with the consent of both parties in dispute, be submitted to the International Tribu- 
nal for adjudication, upon the condition expressed in Article 6. 

44 The original paragraph read: 

5. A bench of judges for each particular case shall consist of not less than three nor 
more than seven, as may be deemed expedient, appointed by the unanimous consent 
of the Tribunal, and not to include a member who is either a native, subject or citizen 
of the state whose interests are in ligitation in that case. 
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6. The general expenses of the Tribunal shall be divided equally or . 
jn equitable proportion between the adherent Powers, but the expenses 
arising from each particular case shall be borne by those which the 
Tribunal shall indicate. The emoluments of the judges may be arranged 
in such a manner that they may be payable only when the said judges 
shall have effectively completed their duties in the Tribunal. The 
presentation of a case wherein one or both of the parties may be a non- 
adherent state shall be admitted only upon the condition that the 
litigant states in common accord take the engagement to pay respectively 
such a sum as the Tribunal shall determine to cover the expenses of the 
procedure. 

7. Every litigant who shall have submitted a case to the international 
Tribunal shall have the right to a second hearing of his case before the 
same judges, within three months after the sentence shall have been 
verified, if he declares he can invoke new testimony or questions of law 
not raised and not decided on the first time. 

8. The treaty herewith proposed shall enter into force when nine 
sovereign states, under the conditions indicated in the resolution, shall 
have ratified its provisions.” 


All three proposals were now ‘before the Conference, and on June 3 
the Committee began its study of that part of the original Russien 
basis of the Commission’s work which dealt with international arbitra- 
tion. It was the understanding that the court proposals would be made 
into an additional chapter under this head, and the subject was assigned 
to the order of the day for the third session of the Commission on June 5 
and for the fifth session of the Committee on June 7. As a matter of 
fact, the Commission session was devoted to adopting eight articles of 
the mediation chapter, except that at the beginning M. Beldiman of 
Rumania complained that the American project for a court had been 
published by the London Times on June 1 and by the Cologne Gazeite 
the next day despite the fact that it had been marked “‘secret.’”? Note 
was taken of the statement and the Rumanian delegate was assured 
that the officials had not given out the text. This had been done ad- 

15 ‘The original from here on read: 

“Upon condition of a mutual agreement that the state against which judgment 
may be found shall pay, in addition to the judgment, a sum to be fixed by the Tribu- 
nal for the expenses of the adjudication.” 

16 The conditional clause was in the following form in the original: 

“Upon presentation of evidence that the judgment contains a substantial error of 


fact or law.” 
7 Of. Scott’s translation, op. cit., I, 799. 
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visedly by Mr. White, who correctly felt that some knowledge by the 
public of the proposal would greatly strengtaen the chances of passing 
it through the Conference. 

On the same day Sir Julian Painio in writing to Lord Salisbury, 
discussed the three projects before the Committee in these words: 


I am glad to be able to report that the pro:ect which I laid before the 
Committee * * * has met witk general concurrence, although 
amendments will be offered by the delegates of Russia and of the United 
States, who have alse presented projects for a permanent tribunal. 
The British proposal, however, having been first announced and first 
presented, and being the most acceptable, will be taken as the basis of 
the deliberations of the Committee. 

In view of the opinions expressed on the subject in the Committee, 
the delegates of Russia, as well as of the United States, have decided to 
abandon their respective projects, but they intend to suggest to the 
Committee the incorporation into the British project of such features 
of their own plans as may appear worthy o: adoption, and which will 
harmonize therewith. 

“* * * So far as I have had an opportunity of discussing them with 
the Russian and American delegates, [the amendments proposed] do 
not appear to me to give rise to any serious objection, and I shall leave 
them to the appreciation of the Committee and to the approva! of your 
lordship, which I have carefully reserved. 


Before examining in detail the progress of the three proposals through 
the Conference, it will be well to analyze tham in order to see wherein 
they duplicate, differ from or supplement each other. Baron Descamps 
has done just this in his report to the seventh plenary session: 


The fundamental characteristics of the English proj ject are the follow- 
ing: 

I. Designation by each of the signatory Powers of an equal number 
of arbiters inscribed on a general list as members of the court. 

II. Free choice made from this list of arbiters called to form the 
active tribunal in the different cases of recourse to arbitration. 

I. Institution at The Hague of an international Bureau serving as 
clerk to the court and providing for adminissrative services. 

IV. Institution of a permanent Council of Administration and of high 
control, composed of the diplomatic representatives of the Powers 
accredited to The Hague, under the presidency of the Minister of 
Foreign Affairs of the Netherlands. 


18 See Miscellaneous No. 1 (1899), at date cited. 
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The project formulated by the Russian delegation rested on the 
following bases: 

‘I. Designation by the present Conference, for the period which shall 
elapse until the meeting of a new Conference, of five Powers, in order 
that each of them, in case of a request for arbitration, may appoint a 
judge, either from its nationals or outside of them. 

Il. Institution at The Hague of a permanent Bureau with the mission 
of eventually advising the five Powers of requests for arbitration which 
are addressed to it. 

The American project is distinguished from the other projects prin- 
cipally by the following characteristics: 

I. Nomination by the highest court of justice of each state of one 
member of the international Tribunal. — 

If. Organization of the Tribunal as soon as the adhesion of nine 
Powers shall be assured. 

III. Composition of the tribunal called to sit in each particular case 
in accordance with conventions to be made between the states in dis- 
pute. These conventions may call for the sitting of all members or 
some only, in uneven numbers—at least three members. Where the 
court comprises only three judges, none of them may be a native, ^ 
subject or citizen of the states whose interests are in litigation. 

IY. Righi of states, in certain determined cases and within a certain 
time, to a second hearing of the cause, before the same judges." 


Analyzing the three projects in succession in this way, their relative 
merits become clear. Sir Julian Pauncefote’s was the most advanced, 
though providing only a panel rather than a real court; the Russian and 
American schemes gave evidence of strong repression of desirable ideas 
in the fear that they might prove too strong meat for the Conference 
and consequently might militate against the success of the plan. The 
British proposal in effect presented to the Conference what it ought to 
do and threw the burden of proof as to failure to do it on the Conference; 
the other two started on the assumption that the world was ready only 
for a mincing step, and tried to disguise the motion involved in taking it. 
This is seen in the careful definition of the nine Powers in the first par- 
agraph of the American project, a definition which was written in at 
The Hague in an effort to make the scheme more palatable. As a matter 
of fact, political science is at the present moment such an inexact science 
that it is not safe to call anything impractical provided it seeks an ad- 
vance along recognized lines of improvement. The only way to prove 


19 Another translation in Holls’ Peace Conference, 238-239; quoted in Scott, op. cit., 
I, 279-280. l 
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such a thing impractical is to see it fail, anc then remember that the 
phoenix had a habit of rising out of its own ashes. But this is meant as 
a moral, not-as a criticism. For we must recognize that Sir Julian 
Pauncefote was appealing essentially for a prinziple, while the originators 
of the other two projects were primarily seekinz results; and at that time 
it was the part of statesmanlike wisdom to make haste slowly, and i in 
some cases a mighty hard job to make it at all 

In the sixth session of the Committee of Examination in iie Salle de 
la Trève on June 9 the general discussion on the principle of a permanent 
court -of arbitration began. M. Bourgeois, the president, opened in- his 
capacity as French delegate with a statement on behalf of his country. 
In this noteworthy speech ke made several poirts that must be recorded. 
“The French delegation,” he said in part, “considers that there exists 
between these various projects, notably between the two projects em- 
anating from the Russian delegation and the Sritish delegation, a sim- 
ilarity of principles and of views capable of serving as a basis for the dis- 
cussions of the Conference. Therefore it does not believe it necessary 
to deposit a particular project in its own behalf. * * * It is in the 
same spirit of profound prudence and with the same respect for national 
sentiment that, in each project, the authors have abstained from putting 
forward the principle of permar-ence of judges. Indeed, it is impossible 
to overlook the difficulty, in the actual political situation of the world, of 
establishing a Tribunal composed in advance of a certain number of 
judges representing the different countries and sitting in a permanent 
manner in successive cases. *. * = Freelom of recourse to the 
arbitral court and freedom in the choice of arbiters would seem to us, 
as to the authors of two projects, the very conditions of success in the 
cause which we are unanimous in desiring to serve usefully. *.* * 
The French delegation considers it quite possible to assign to this per- 
manent (bureau) a more eclicacious rêle.. It thinks that this bureau 
might be invested with an international manda-e, clearly limited, giving 
to it a power-of initiative proper to facilitate in a great many cases re- 
course of the Powers to arbitration.” 


2 True in 1899, but consider how possible it proved <o be in 1907, respecting the 
Court of Arbitral Justice, after the Permanent Court hed been functioning only five 
years. 
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Sir Julian Pauncefote read a declaration: 


Before beginning the very interesting discussion which must occupy 
us today, I desire to take the occasion to express my thanks to’ my 
Russian and American colleagues who have graciously consented that 
the project for a Permanent International Tribunal of Arbitration 
which I have had the honor to deposit in Commission should be the 
basis of our deliberations. From the projects which they have deposited 
improvements on mine may be drawn and the Committee will appreciate 
their value as well as that of other amendments which will doubtless 
be presented tous. * * * JI am persuaded that, owing to the excep- 
tional talents which we have the advantage of possessing in the body of 
this Committee, we shall succeed in producing a result worthy of the 
mandate so nobly intrusted to the Conference by his Majesty the 
Emperor of Russia. 


Chevalier Descamps as reporter then formally opened the discussion 
by making a preliminary statement. ‘‘The constitution of a permanent 
tribunal of arbitration,” he said, “responds to the juridic conscience of 
civilized peoples, to the progress achieved in national life, to the modern 
development of international litigation, and to the need which compels 
states in our days to seek a more accessible justice in a less precarious 
peace. It can be a powerful instrumént in strengthening devotion to law 
throughout the world. And it is a fact of capital importance that bone’ 
projects of this kind have been presented by three great Powers. 

“The institution of permanent arbitral jurisdictions is not an innova- 
tion without precedents in international law. For instance, the Bern 
Convention of October 14, 1890, contains the institution of a free ar- 
bitral tribunal, to which the German delegation, from the time of the 
first Conference of 1878, wishes to intrust still more important duties, 
Other offices of a jurisdictional character function under. permanent 
forms in international law. The establishment of a permanent tribunal 
of arbitration does not present insurmountable difficulties and it may be 
an important factor in the international problem which is before the 
Hague Conference. 

“The difficulties which the realization of the magnanimous views of 
the Emperor of Russia has encountered in other fields are another reason 
for us to urge forward the organization of mediation and arbitration. 
We must develop and consolidate the organic institutions of peace. 
There is on this point a general expectancy in every land, and the con- 
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ference can not, without serious disadvantages, disappoint it. The 
_ proportions which we shall give to the work that we are about to under- 
take will be, without doubt, modest; but the future will develop whatever 
fertility this work has for the welfare of the nations and for the progress ' 
of humanity. As for the delegates to this conference it will be, without 
doubt, one of the greatest jcys of their lives to have codperated in the 
achievement of this result,—the fraternal approach of the nations and 
the stability of general peace.” 

Chevalier Descamps added that some improvements might be made 
in the projects by borrowing certain provisions from the project worked 
out by the Interparliamentary Union, and reserved the right to bring 
suggestions from this source forward in the course of the proceedings. 
Since this was done and had much to do with the resultant practical 
qualities of the court, the Urion’s project may be considered the fourth 
source of the Permanent Court. Secretary Eay’s memorandum in- 
dicates that it was also one of the prototypes of the American proposal. 
The Union’s project: was the product of four years’ study, the subject 
having first arisen at the third conference at Rome in 1891, when the 
- Interparliamentary groups were asked in a resclution to put it on the 
order of the day of the next conference. At Bern in 1892 Professor 
Hilty of Switzerland presented a proposition covering neutrality, laws 
of war, mediation, arbitral procedure and the rudiments of a court. 
This proposition was referred to a commission cf six members of which- 
the Hon. Philip Stanhope (now Lord Weardele) was reporter. He 
enlisted the support.of Mr. Gladstone, then premier, wko wrote a letter 
to the members of the bureau in 1893 commerding the scheme. The 
present Lord Weardale at the 1894 conference stbmitted the resolutions 
decided on by the commission and at the sixtk conference in 1895 at 
Brussels the project was adopted on the report of Senator Houzeau de 
Lehaie of Belgium. The commission was cortinued with Chevalier 
Descamps as its president and he was specially cLarged with securing the 
adoption of the scheme by the Powers, a duty waich led to the prepara- 
tion of the essay already several times referred to.” 

Dr. Zorn of Germany toox the floor after Caevalier Descamps had 


2 See Union interparlementaire, Résolutions des conférences, * * * par Chris- 
tian L. Lange: Misch & Thron, Brussels, 1911, pp. 12-13, 40-42, 44-46, 53-56. 
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finished. He had listened, he said, with the greatest attention and pro- 
fcund emotion to the declarations of Messrs. Bourgeois, Pauncefote 
and Descamps. He realized the solemnity of this hour when the rep- 
resentatives of civilized states had spoken on one of the gravest problems 
which could be discussed. He hoped that a day would come when the - 
noble wish of his Majesty the Emperor of Russia may be entirely ful- 
filled and when differences between states shall, for the most part and- 
so far as they do not touch vital interests and national honor, be brought 
before a permanent international jurisdiction. But, he added, ‘filled 
as I am personally with this hope, I cannot, I must not give myself up 
to illusions, and such, I am certain, is the opinion of my government. 
We must. clearly recognize that the innovation proposed for examination 
by the Committee is still in the state of a noble project. It cannot be 
realized without allowing many risks, even many dangers, of which 
prudence must take account. Is it not advisable to wait until prelim- 
Inary experiments can be made of this order of ideas? If these experi- 
ments can succeed and if they should confirm our hopes, the German 
Government will not hesitate to try them by accepting the attempt at 
arbitration of a much more extended character than it has practiced 
up to the present time. But it cannot pronounce on the organization 
of a permanent tribunal before having previously had satisfactory 
experience of an occasional court of arbitration. Under these condi- 
tions, * * * I regret to have to ask a return to Article 13 of the 
original Russian project, for this project exactly represents the opinion 
of the Imperial German Government, according to my view.” ?? 

This statement, however it was disguised by fair words and left- 
handed promises of interest, was nothing more or less than an announce- 
ment that Germany intended to stick to the old order without a serious, 
ar even a fair, attempt to improve that order. One may honestly be- 
lieve a certain step is wrong and refrain from taking it without fault, but 
to reject out of hand a step, that one approves, simply because it has 
never been taken and allegedly is not yet fully enough precedented—well, 
is not logical. Nor did Dr. Zorn’s attitude convince the Committee. 

M. Asser of Holland admitted that it might be useful to make ex- 


22 This and the succeeding account of proceedings is taken, by translation or sum- 
mary, from Conférence internationale de la Paiz, IV, 18-21. 
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periments, but so far as concerned occasional arbitration they had al- 
ready been made. Those which remained to try were precisely those 
that the projects under discussion proposed, since they anticipated the 
institution of a court to which the states would have the choice of re- 
ferring without ever being obliged to do so. It seemed that the conclu- 
sion of Dr. Zorn might be less absolute and that, without receding from 
the opinion he had just developed with an emphasis which had strongly 
affected the Committee, he might abstain from opposing the establish- 
ment of a permanent tribuna_ of arbitration and consent to consider it, 
in the expression of Count Nigra, as a temporary “permanent tribunal.” 

Dr. Zorn did not deny the value of M. Asser’s argument, but he raised 
more than one objection. Esrecially was there an indisputable difference 
between an occasional arbitration and the institution of a tribunal 
charged permanently with exercising the rôle of arbiter, following a code 
of procedure and rules determined in advance. Further, the German 
delegate recalled that the Russian Government had changed its initial 
project. The German Government kad accepted the original Russian 
project, and not another, as the basis of the work. He could not at that 
time accept, even as a matter of experiment, the institution of a tem- 
porary “permanent tribunal” because: (1) this institution was not pro- 
vided for in the initial program of the Russian Government; (2) in 
reality, it is very probable that the temporary permanent tribunal would 
not be long in becoming definitive. He therefore insisted on reserving 
as to the future. l i 

Count Nigra of Italy, experienced not only as a diplomat but as a 
statesman, appealed directly z0 Dr. Zorn’s spirit of conciliation and in a 
few words pointed out the consequences of a too absolute decision on a 
question which interested all humanity to so great a degree. “The im- 
patience with which the results of our work are awaited by public 
opinion,” he said, “is so great that it would be dangerous to refuse 
acceptance of a court of arbitration. If the Conference opposes to this 
impatience a non possumus or inadequate satisfaction, the fraud would 
be violent (la déception serait vive). The Conference in this case would 
incur a grave responsibility toward history, toward the world and to- 
ward the Russian Emperor himself.” Chevalier Descamps supported 
Count Nigra’s statement. 


m 


THE ORIGIN OF THE HAGUE ARBITRAL COURTS 195 


Dr. Zorn responded that he was extremely sensitive to these considera- 
tions and would take the most careful account of them by not abstaining 
from participation in the work of the Committee, but it must be under- 
stood that he could not engage his government. His formal declaration 
reserved his (that is, Germany’s) “subsequent freedom of action.” 
To that reserve no one could have objected in the first place, if it had 
been made without the accompaniment of the unfortunate discussion. 

“When the Russian Government formulated its first propositions 
concerning arbitration,” explained M. de Martens after Dr. Zorn’s res- 
ervation, “it undoubtedly had in mind only the general lines of the proj- 
ect which it first distributed, but this project, it was well understood, 
was only a skeleton and necessarily allowed of numerous deveiop- 
ments. * * * ‘There are in the various projects tinder discussion 
provisions which could naturally provoke the fears Dr. Zorn has inter- 
preted, but this is only a misunderstanding which it will be easy to dis- 
sipate in the course of the amicable discussion which is going to take 
place.” 

'M. de Martens suggested heading the project by a provision spe- 
cifically indicating the court’s optional character. Sir Julian Pauncefote 
expressed the belief that this was already taken care of, Count Nigra 
suggested a change to the stipulated effect in the first article, Chevalier 
Descamps thought the whole question might ‘be resolved by putting the 
word “free” in the court’s title, and M. Bourgeois ended the discussion 
by saying that the Committee was unanimous in declaring that the court 
must not be obligatory for anybody and suggesting that, the principle 
being fixed, the question should be settled in its proper place in the 
course of the proceedings. This suggestion was accepted. 

M. Odier of Switzerland nevertheless asked to support expressly the 
declarations of Chevalier Descamps and Count Nigra in favor of a court, 
and as he represented not only a neutralized but a small state it is in- 
teresting to read. his words: 

More than one hope, more, than one expectation, of arbitration has 
dawned on the world; and popular opinion has the conviction that in this 
direction, above all, ‘important steps will be taken by the Conference. 
- No one can deny, in ‘fact, that we are able at this moment to take a new 


and decisive step in the path of progress. Shall we-draw back, or re- 
duce to insignificant proportions the importance of the innovation ex- 
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pected of us? If so, we should arouse a universal disappointment, the 
responsibility for which would press heavily upon us and our govern- - 
ments. The serious innovation which we can offer humanity is the 
constitution of a permanent body which may render manifest to the 
eyes of the world, tangible as it were, the progress realized. 


Proféssor Heinrich Lammasch now spoke for Austria-Hungary and 
took the statesmanlike attitude for a delegate from a country unsym- 
pathetic with the thing proposed. If Germany had said no more it 
would have been fortunate and an honor to her perspicacity. Professor 
Lammasch said he was not opposed to consideration of the Pauncefote 
project as a basis of discussion, although the eventuality of a court was 
not indicated in the Muravev circular and, despite the fact that he could 
not declare that Austria-Hungary was ready to support the establish- — 
ment of a permanent tribunal, which might be conceived in very divers 
forms according to the course of the discussions in Conference. He 
accepted the project as a basis of discussion so as not to hold up so im- 
portant a work of the Conference and would contribute to this discussion, 
on the understanding that his participation should have only the char- 
acter of a preliminary examination and in no wise should engage his 
government. Thus he responded fully both to his duty to his country 
and to the world. 

Mr. Holls put in an appeal on behalf of the United States in which he 
said in part: 


I have listened with the greatest attention to the important exchange 
of opinion which has just taken place between the representatives of 
different great European states. It has seemed proper to me, represent- 
ing, as it were, a new Power, that precedence in the discussion should 
naturally be given to the delegates of the older countries. This is the 
first occasion upon which the United States of America takes part under 
-circumstances so miomentous in the deliberations of the states of Europe, 
and having heard, with profound interest, the views of the great Eu- 
ropean Powers, I consider it my duty to my government, as well as to 
the Committee, to express upon this important subject the. views of 
the Government of the United States with the utmost frankness. | 

I join most sincerely and cordially in the requests which have been 
addressed to the honorable delegate of the German Empire. 

Nowhere has opinion expressed itself with more energy than in the 
United States in favor of the initiative of his Majesty the Emperor 
of Russia; nowhere has opinion given rise to more ardent wishes for the 
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success of this Conference. By hundreds we have received communica- 
tions in this sense coming not only from the United States of America 
but from the entire American continent; and these addresses are signed 
by organizations of the highest standing and with full authority. 

Consequently we find ourselves bound by a kind of moral engage- 
ment, solemnly contracted not between governments ‘but before human- 
ity himself. Let us all, as is the tendency of us Americans, take a point 
of view purely practical and let us consult the world’s opinion. This 
opinion is very impatient, as has just been said, and it is necessary to 
add some thing more; it is uneasy. On account of the interest, vital 
for it, which we have to discuss, it fears that we may reach results entirely 
apparent and platonic. And it is necessary to recognize thoroughly 
that these anxieties have their origin in the experiences of a recent past. 
A conference which interested all humanity, the conference on labor, 
has already met in Berlin under the noble and generous inspiration of 
the Emperor William. What was the result? Purely platonic. 

Public opinion again awaits. It will not pardon us for a new dis- 
appointment and the very hopes that it places in us indicate the measure 
of the disappointment which the failure of our labors would cause. 
Undoubtedly M. Zorn is correct as to the difference between occasional 
arbitration and the first Russian project, but from the practical point 
of view, that which preoccupies opinion, I consider that we shall have 
done nothing if we separate without paving established a permanent 
tribunal of arbitration. 


This appeal to listen to the voice of the world was warmly supported 
by M. Asser, Sir Julian Pauncefote and Count Nigra, after which the 
articles of the Pauncefote project went under discussion. 

‘How the project grew under the hands of the Committee and the 
_ Commission, and how the articles were finally passed without discussion 
in the seventh plenary session of July 25 is a narrative beyond the scope 
of this paper. Once the discussion was under way, the work of whipping 
the project into shape went on rapidly, the first reading being completed 
in the sixth, seventh and eighth sessions of the Committee on June 8, 
12 and 21. In the twelfth session on July 1 and the thirteenth on July 3 
the project had its second reading in Committee, involving considerable 
discussion, and there was a third reading of the whole convention as we 
know it in the fifteenth (first special) session on July 15, this being 
necessitated by a decision of the Commission to combine the several. 
matters relating to pacific settlement of international disputes into a 
single convention. In the second special session on July 17 an amend- 
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ment by Portugal seeking to establish the court as the preferred tribunal 
was rejected, and a few textual clarifications were made. 

The Commission took it up in tne fifth session on July 17, after varied 
discussion on textual details, resulting in re-reference to the Committee 
on certain points. This session gave the Permanent Court title its first 
reading. The second reading and adoption took place in the Commis- 
sion’s seventh session on July 20, when more or less revision of a detailed 
character took place in Articles 22 and 24 and a long discussion occurred 
dealing with the facultative character of Article 27. The plenary session 
of July 25 brought out only the Conference’s satisfaction with the work 
done. | 

So came into existence the court which is ‘the predecessor of the one 
that will henceforth attract most of the attention of the public, the Court 
of Arbitral Justice. Since 1902 the Permanent Court of Arbitration has 
been in working order and has increasingly gained the confidence of 
sovereign states. Begun with 26 signatory states as members, the con- 
stituent convention as revised in.1907 was signed by 48 states and has 
been ratified by 26 states and adhered to by Nicaragua, which failed 
to sign at the Second Conference. But a protocol signed at The Hague 
on June 14, 1907, by the states contracting in 1899, provided for the 
‘reception and recording of adhesions from those states added to the 
Second Conference, it being determined that admission was contingent 
on acceptance of the work already done. In accordance with this deci- 
sion, so far as related to the Convention for the Pacific Settlement of 
International Disputes, of which Articles 20-29 contained the provisions 
relating to the Permanent Court o7 Arbitration, the procès verbal of 
adherence was signed by 17 states. Norway and Sweden had between 
1899 and 1907 separated, their joint action at the Conference of 1899 
becoming effective for each; so that 44 states are now bound by the pro- 
visions of the 1899 convention. The form of this convention was very 
slightly changed in 1907 so far as the Permanent Court of Arbitration 
was concerned. Only four paragravhs were introduced and one was 
suppressed. Only ten textual changes were made, of which four were 
purely linguistic. All of the alterations were relative to technical pro- 
‘cedure or precision in the conduct of court affairs. Abyssinia, Albania, 
Costa Rica and Honduras are at present the only sovereign states not 
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contractants to the court. The first is deficient in legal machinery, 
the second too new for membership, and the last two are members of the 
Central American Court of Justice. The court has truly become world- 
wide in its scope. 

As to legal business, its record has been quite as significant. The court 
was declared formed by a note of the Netherland Minister of Foreign 
Affairs on April 9, 1901, and from that date until May 22, 1902, it 
awaited business. On the latter date the compromis for the first case, 
the Pious Fund of the Californias, was signed. From that date until the 
present time business has been pending in some stage all of the time, 
except for the period from August 8, 1905, to March 14, 1908. That 
period, it will be noted, included the year of the Second Conference. 
_ In the first three and a half years of the court’s functioning four cases 
- were referred to it, with two pending for some of the time. The second 
stage of the court may be said to begin with the compromis of the Norway- 
Sweden maritime frontier case on March 14, 1908, and from then to the 
present ten cases have been heard, one being compromised out of court. 
Two cases are pending and for a few days three have been in process. 

When we consider that all of the cases coming before the court rep- 
resent problems that diplomacy has failed to solve, its efficacy can be 
better appreciated. But each of these unsolved problems constituted 
a sore spot-in the relations between states that has or would fester, and 
so have its widening deleterious influence on friendly intercourse, The 
mere presence of the court has in many instances prevented differences 
from becoming acute and so unsolvable, and its value in this indirect 
respect is probably greater than in the actual solution. of contentions. 
Any question can be adjusted if the disputants are sincere in seeking a 
solution and the Permanent Court of Arbitration has put the burden of 
proof against insincerity in the effort. It has done all this because, in 
the first place, the world generally desired it, and, in the second place, 
because Sir Julian Pauncefote (later Lord Pauncefote), Russia through 
Frederick de Martens, the United States through John Hay, David 
Jayne Hill, Andrew D. White and his colleagues, Chevalier Descamps 
of Belgium, and the Interparliamentary Union through its project, 
made the possibility, desired and discussed by about 75 devoted souls 
' through half a dozen centuries, a reality at the First Peace Conference. 
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Before examining the Court of Arbitral Justice, it will be well to call 
attention to prototypes of the Permanent Court of Arbitration, the 
history of one of which at least considerably affected the origin of the 
plans for the Court of Arbitral Justice in 1907. In the official report on 
the project of this convention, Dr. James Brown Scott referred at some 
length to Article 9 of the Articles of Confederation of 1781 under which 
the United States first attempted to establish a government. In it 
“arbitration of international difficulties betwe2n the States was estab- 
lished in principle and in fact. * * * Even a superficial examination 
of (its) provisions shows the strixing likeness between the court of The 
Hague and its American predecessor and prctotype. The history of 
the American court of arbitration is quickly tcld: it failed to justify its 
existence and, lacking the essential elements of a court of justice, it 
was superseded within ten years of its creation ky the Supreme Court.” ?3 
The American delegation in 1907 knew of ths prototype of the Per- 
manent Court of Arbitration and the knowledge of its character and 
history helped at that time to strengthen the aew court project by in- 
dicating what to avoid in its construction. It was not, however, brought 
forward as a horrible example, most likely for the reason that this might 
have created a certain prejudice in the minds o2 some delegations. The 
other precedent is to be found in the Treaty of Vienna of 1815, Ar- 
ticle 63. I do not know that it was mentioned at either Conference, but it 
may be cited ina line. The article in question ends with this statement: 

The (Germanic) Confederated States likewise engage not to make wer 
under any pretext and not to prosecute their differences by force of 
arms, but to submit them to the Diet. It will attempt the method of 
mediation by means of a commission; if it does not succeed and a juridic 
sentence becomes necessary, it will be provided by a specially organized 
Austregal judgment (A ustregal-Instanz), to which the litigating parties 
shali submit themselves without appeal. 

The only apparent outcome of this provision seems to be described in 
Moore’s International Arditrations, 5056-5057: ‘ By a decree of the Diet, 

23 On this interesting bit of history see the report in 1 Deuxiéme Conférence, 350; 
American Addresses, etc., 117-118; Scott’s Hague Peace Conferences, 1, 428-430, 460- 
464; 2 this JOURNAL, 776-777, 807-810, at which these further citations are given; 
J. C. Bancroft Davis, 130 U. S. (-Ixii; Carson’s Histor y of the Supreme Court of the 


United States, I, 66-79; Jameson’s Essays on the Constitutional History of the United 
States, 3 
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made at Frankfort October 30, 1834, provision was.made for the estab- 
lishment of an arbitral tribunal, for the purpose of deciding upon any 
differences arising between the States as to the interpretation of the 
Constitution of the Confederation, or as to the limits of the coöperation 
accorded to the States in the execution of certain determinate rights of 
sovereignty. Each of the seventeen members of the ordinary assembly 
of the Diet was to name every three years, from the State which he 
represented, two eminent men, one from the judicial and the other from 
the administrative branch of government; and from the thirty-four 
persons so named as arbitrators, arbitral judges, not to exceed eight in 
number, and an umpire, were to be chosen, in a prescribed manner, for 
the decision of each difference as it might arise.” 74 

i Denys P. MYERS. 


2423 Br. and For. State Papers, 1191, 


[The concluding part of this article will appear in the next number of 
the JOURNAL.] 


THE INTERNATIONAL RESPONSIBILITY OF STATES FOR 
INJURIES SUSTAINED BY ALIENS ON ACCOUNT OF MOB 
VIOLENCE, INSURRECTIONS AND CIYIL WARS 


I 


It appears to be generally accepted that International Law as we 
know it today had its beginnings in the writings of the political theorists 
of the latter sixteenth and early seventeenth centuries, more particularly 
in the memorable treatise of Grotius which appeared in the year 1625. 
The works of these writers were produced during the period of so-called 
rationalism when the true historical view had not yet been discovered, 
and the precedents and examples which were cited in support of the new 
rules of international law were taken exclusively from Biblical or classical - 
antiquity. Moreover, in this same period Roman law was held in high 
esteem, a fact which further served to focus attention upon ancient law 
and custom. It is not surprising, therefore, to ind that many principles 
which had regulated international conduct among European states, 
especially those of: Teutonic character, during the Middle Ages, were 
either overlooked or rejected. If we remember that these principles had 
‘been enforced by an extensive system of munizipal legislation, we shall 
understand why the founders of international law may have regarded 
them as res interne rather than as matters of international import. ` 
Recently, however, the problems to which tkese very principles were 
applied have become of increasing internatioral concern and vigorous 
attempts have been made on the one hand to preserve a sphere of munic- 
ipal jurisdiction and on the other hand to inject into our international 
jurisprudence the principles upon which they were based. It shall 
be my purpose to show the early development of the rules which reg- 
ulated the question of responsibility. for aliens, how they were rejected 
by the early publicists and what effect they had upon later developments 
in our international law. i 

The responsibility of a state for aliens appears in its most rudimentary 
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form among the early Teutonic nations; not, Indeed, in the form cf an 
international responsibility, but either as an individual or a group liabil- 
ity. Very clearly, in the earliest times, the alien, as a clanless individual 
or outlaw, was without any of the existing personal rights. He had no 
“wergeld,” he was not entitled to the peace and protection of the locality, 
and if by chance he enjoyed even liberty of person it was only by suf- 
ferance and in amelioration of the harsh laws which gave the local lord 
title over his person, as fere nature. How long these practices sur- 
vived, we cannot say, but certainly the growth of a Gastrecht so common 
among primitive peoples was not long in superseding the ancient cus- 
toms. This Gastrecht, or rights’of hospitality, gave a certain quantum 
of protection to the foreigner and was exercised more particularly as a 
form of patronage of a lord over aliens. In its operation it was narrow, 
for it was confined usually to members of other clans and was not gen- 
erally applied to the clanless individual. In so far as we may regard 
this inter-clan relation as having any International significance, it was 
one of purely municipal sanction. 

With the growing consciousness of a political life beyond the confines 
of the clan came a change in the status of the alien. Thus, as early as the 
sixth century we find that among the Salic Franks and later among the 
Ripuarians and the Chamavians there grew up an individual respon- 
sibility for the murder of domiciled and transient foreigners. This ex- 
tension of right, in itself of no little importance, was further strengthened 
by the principle of royal protection which appears first among the 
Langobardians. Indeed it was this principle which later became the 
pivot upon which the rights of aliens were to turn. 

The growth of alien rights was not, however, confined to the con- 
tinent. In England, the Anglo-Saxons early developed both the individ- 
ual liability for the murdered alien and the protection of royal authority 
over such individuals. Originally “bote” appears to have been made 
to the gildegenossen and the king in equal shares, but by the time of 
Cnut II, the royal protection was fully developed. Again in the Dunsaete, 
a species of international agreement between the Welsh and Saxons, 
= we have a mutual responsibility provided for in case of murder of the 

. citizens of one contracting party by the other, this responsibility to bé 
enforced by a system of reprisals. 
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The relation of early law to our present problem is perhaps not quite 
clear. Prima facie, it would seem that these matters of responsibility 
for injury and the incident of royal protection were purely within the 
sphere of municipal law. We must remember, however, that the munic- 
ipal law of this time had in a certain degree an international significance. 
It is true that these characteristics were essentially objective, but all 
subjective international law predicates the objective fundament which 
is necessary to its existence. This is distinctive of international law in 
its primitive manifestations, for such indeed it is in all its practical 
operations and effects. 

The protection of the king over aliens was of even greater significance. 
In its inception it was primarily the exercise of a personal prerogative 
of the monarch, a right which was assumed to be inherent in him and 
for which he was rewarded by the escheat of lands of deceased foreigners. 
Later a great many of these matters of personal privilege came to be 
regarded as belonging to the sovereignty which was inherent in the 
royal position. This change in the conception of the source of sov- 
ereignty, which may have been due, in some measure, to the influence 
of -Roman law concepts, brought with it a concomitant change in the 
idea of protection which, like the sovereignty, was henceforth supposed 
to rest in the people. It is to be noted, however, that this protective 
function of the sovereignty restricted itself to the passive protection of 
aliens and only later developed into the more active protection of its 
subjects abroad. It is to be noted that at this time we are dealing with 
a right and not with a duty which the protective function later developed 
into. This was, perhaps, because it was a manifestation more of internal 
than of external sovereignty, a condition which continued to the time 
of the early publicists. 

The second phase in the development of the law of responsibility is 
the substitution of a group responsibility for that of the single individual. 
This change appears to have been general on the continent and in Eng- 
land. In England this was due to the legislation of both Danes and 
Normans, who seized upon the hundred group as a convenient agency for 
imputing the liability for murdered foreigners. The responsibility of the 
hundred was very definitely extended in the reigns of Edward I and 
Edward III and of succeeding monarchs, to comprehend not merely 
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injuries to foreigners from certain acts of felonious character, but also 
damages arising to subjects in general from such acts as well as from 
riotous assemblages. | | 

On vhe continent the development of group liability was more or. 
less irregular. In Spain the early introduction of Roman law appears 
to have inhibited the growth of the Teutonic law, but it was far from 
reversing all the existing jurisprudence, for the individual responsibility 
of early Gothic law seems to have persisted even to the present day. 
In the Empire, Bavaria and Brunswick retained laws of group liability, 
and in the customary laws both of Germany and France the ancient 
tribal laws underwent some development, but in nowise was this so well 
defined as in England. This was nct due solely to the differences in 
political constitution, but to external factors of which the long foreign 
wars in which the continental countries were almost incessantly en- 
gaged were the most important. These wars gradually brought about 
the old identification of alien with haste, especially in France, which in 
turn seems to have influenced the Teutonic countries. In the former | 
state, however, the group liability dces not seem to have fallen wholly 
into desuetude, at least in its application to domestic conditions. _ 

With the identification of alien and enemy the time-honored custom 
of royal protection lost its significance, and in its stead arose the onerous 
laws of naufrage and the droit d’aubsine which placed ever-increasing 
burdens on the alien. The foreign merchant alone appears to have 
enjoyed protection, and, indeed, chiefly in the Empire. The legislation 
in theform of market peace and special courts was general in nature and 
developed independently of the customary law which, by the introduc- 
tion of the civil law, was-falling inte disrepute. But the germs of the 
group responsibility still existed which later grew into the existing sys- 
tems of France and Germany. | . 

Such, in brief, was the general state in which Grotius found the law. 
He had before him on the one hand. a well-developed system of juris- 
prudence regulating the status of aliens in accordance with the old 
Teutonic law; and on the other hand a system which appeared in its 
general tendencies to be growing in harmony with the legal system for 
which he stood. Moreover, he seems to have been of the opinion that 
the whole question of foreign rights was more or less a local problem and 
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one which was of little international consequence. But there were a 
few principles in regard to responsibility in general which he laid down 
as fundamental. These principles which Grotius introduced were based 
on the old private law concept, that no one was responsible Zor acts of 
others unless there were fault on his part. The element of fault might 
be caused by complicity, by bad counsel or by various other reasons, but 
most of all by complicity in the face of some act which was not legal. 
Thus, he says, “a civil community, like any other community, is not 

bound by the act of an individual member thereof without some act 
~ of its own or some omission.” He goes on to say, however, that rulers 
may share in service of others, “by their allowing and their receiving.” ? 
The former is in cases where the ruler knows of the offense, has the 
power to prevent but does not: “so that he who could have prevented is 
held bound if he did not do so, and that the knowing here spoken of is 
considered as combined with willing, ard ‘that knowledge is taken along 
with purpose, for he is blameless who knows but cannot prevent.” 

I have already indicated the fact that Grotius looked upon respon- — 
sibility as a matter of municipal law and for this reason he gave little 
attention to the question. It is not easy to conjecture to what extent this 
was true, but one passage may.be taken as reasonable evidence in point 
He says, “Nor if either soldiers or sailors contrary to commard do any 
damage to friends, are the kings liable, which has been proven by the 
testimony both of France and England that anyone without fault of 
his own, is bound by the acts of his agents, is not a part of tke Law of 
Nations by which this controversy must be decided, but a point of the 
civil law. * * *” And again, “* * * the delicts of individuals 
' which regard their own community should be left to that community and 
to its rules to be punished or passed over-as they choose. * * *” 
But even Grotius recognized the limits cf local responsibility. For, says 
he, “* * * there is not the same power left to them in delicts which 
ih any way pertain to human society in general; for these otker states 
and their rulers may be prosecuted, as in particular states there is a 
prosecutor of certain offenses which anyone may put in motion; and 
much less have they such a power in offenses by which another state or 


1 Grotius, De Jure Belli ac Pacis, Whewell ed., Lib. II, XXI, p. 342. 
2 Ibid., p. 842. 
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its ruler are especially assailed; and in which, consequently, the state or 
the ruler, have, on account of their dignity or security a right of exacting 
punishment as we have said. This right is not to be impeded by the 
state in which the offender lives, or its ruler.” 

I am not prepared to say that Grotius was particularly concerned 
with the status of aliens when he wrote the above passages. But what- 
ever was his intention, succeeding generations of publicists pounced 
upon these views, and with but little change they have persisted until 
the present day. The real significance in the Grotian theory lies not so 
much in this, as in the fact that he was the first to draw the line of de- 
markation between municipal and international control of these matters, 
and thereby set in motion the great conflict between those holding for 
municipal regulation and those whe contend for international regulation 
of responsibility. | 

Pufendorf was the first definitely to extend these passages to cases 
involving injuries to aliens. Close in his footsteps followed Vattel, whose 
‘views in these matters, although practically built on the writings of the 
preceding publicists, are those which appear to have definitely formed 
the basis of international practice in the early nineteenth century. At 
any rate, he applied the Grotian principles to aliens even more explicitly 
than his precursors. 

According to Vattel, the sovereign, if he does not prevent injury to a 
foreigner by his subjects, is not less guilty than if he had committed the 
act himself. But, as it is manifestly impossible even in the best regulated 
states for the sovereign to have absolute control over his subjects, it 
would be unjust to impute to the state every delict committed by the 
citizens thereof. Consequently, injury by subjects of a state are not 
necessarily to be regarded as an offense on the part of the state. As it 
stands, this principle contains a quantum of truth, although I believe 
that Vattel wished to convey the idea that, prima facie, the state would 
be lable. Advocates of non-liability, however, have extended the mean- 
ing of these passages beyond their criginal significance. Thus Calvo and 
his apostles have used these arguments to excess, accepting as fun- 
damental truths matters which in reality are only partly true. 

This indirect responsibility beccmes direct as soon as the state ap- 
proves or ratifies the act. Such epproval makes the individual act a 
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delict on the part of the state. As for reparation, Vattel, not distin- 
guishing between satisfaction and compensation, believes in an in- 
dividual responsibility. The state, he thinks, should compel the trans- 
gressor to give compensation or should punish him. Failing to do this, 
the state itself becomes responsible. Apart from this single contingency 
the state is not liable.’ ka 

The practical application of these principles was not realized until 
after the first-quarter of the nineteenth century. ‘The reasons for this 
are apparent. In the first place, there existed in most of the leading 
European states some local form of group or individual liability, such 
as the hundred responsibility in England, the communal responsibility 
of France, or the individual liability of Spain. Such provision for cases 
of mob violence or insurrection was generally regarded as sufficient. 
Moreover, it was not until the beginning of the rineteenth century, when 
the nationals of states were recognized as poss2ssing certain rights and 
privileges, that. nations began to demand with some consistency protec- 
tion for their subjects abroad. The feeling began to take root and grow, 
that mere local reparation to the injured alier. individual was not ac- 
tually a settlement of the international prejudice which would be sus- 
tained by the injury to the individual, that something more must be 
‘forthcoming. Then, too, local justice was not always as favorable in 
cases of injured aliens as it might be, a fault which international law 
might remedy. But whatever the reasons were, it soon became apparent 
that the Grotian-Vattel principles of responsibility were a two-handed 
sword, wielded in their more extended connotation by the adherents 
of international responsibility as represented by the claimant states, 
and just as freely invoked in the more restricted phases by those who 
believed in non-responsibility. Nor did the contest limit itself to the ~ 
mere interpretation of theoretical problems, but it became a very active 
competition between municipal and internat:onal law regulation, a 
contest which has persisted even up to the present day. a 


I] 


It is fundamental to our discussion that the character of responsibility 
in the problems at hand is primarily one at public law. I realize that a 


3 Vattel, Law of Nations (ed. Chitty), vol. II, c. VI, p. 161, et seg. 
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private law treatment of the question dates back to the times of Grotius, 
but this tradition is the more to be deplored when we consider that it is 
in this very matter where lies the weakness of the Grotian theory. The 
responsibility of a state for injuries sustained by aliens in civil commo- 
tions, never assumes a real character at private law, although at times 
it is difficult to distinguish the private from the public law aspects. 
Wherever matters which might give rise to international responsibility 
are settled by: the application of private law rules, and such cases do 
arise, we may safely say that there has never existed an actual respon- 
sibility at international law, although the potentialities for such were 
present. 

Responsibility in its international connotation presupposes the viola- 
tion of some norm of international law, and at the same time, though 
less directly, a capacity to violate and to be injured. On the question 
of to whom and by whom in international law responsibility is imputable - 
rests the truth or fallacy of the public law treatment of responsibility. 
We know that international law is to be regarded as the totality of rules 
or principles which governs the mutual relations between states, and 
that the individual, in so far as his interests are concerned, is only the 
object of the rights and duties of the state. So, assuming that it is the 
international duty of a state to protect the subjects of another state, if 
the former state fails to administer this duty properly it has. violated 
a rule of international law for which its responsibility may be engaged, 
not, indeed, to the injured individual, but to the state of which the 
individual is a subject. 

Apart from mere treaty stipulations, we may regard as a settled rule 
of international law the fact that a state has the international obligation 
to accord certain rights and privileges to the subjects of another state. 
The international law in this regard is supplemented by the municipal 
law wkich prescribes the mutual relation of aliens and nationals. From 
this double legislation proceeds a double responsibility, one, a respon- 
sibility between states, the other a responsibility between state’ and 
individual. The dangers of confusing the functions of these two fields 
of jurisdiction are apparent, and from here proceeds much of the dis- 
order which appears to surround the question of responsibility. But. 
_ there is yet another great source of confusion arising from the character 
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of the injury which is the result of the illegal act for which the state is 
responsible. * 

The injury occasioned by the illegal act consists more in the character 
of the act per se, than in the result of the act. This is due to the peculiar 
nature of international law, the fact that its forze is potential rather than 
positive, and, again, from the fact that the injury is usually more a 
moral than a material injury. The injury Itself may be a two-fold | 
violation of right. That is to say, it may be a subjective or an objective 
violation of right. In the latter case it is a matter of municipal cog- 
nizance, in the former of international jurisdiction. States have thought 
that in satisfying the injury by their own law the other Injury, from 
whence proceeds the violation of international law, has been fully re- - 
paired. But this is manifestly impossible. International delicts are 
not of such a nature that they may be satisfied by local remedies." 

From the obligation of responsibility whica arises from the injury 
_ proceeds the duty of reparation. This duty may be either one of satis- - 
faction or one of compensation. The former is very distinctly a repara-: 
tion to the injured state, and usually consists in a formal apology or the 
salutary punishment of offenders or some similar act. Compensation 
on the other hand is always a money payment. In theory it is an indem- 
nity to the injured state, not to the individual, although in actual prac- 
tice either method is followed. It is important to note that reparation, 
no matter in what form it is made, is always to be regarded as the con- 
crete expression of an assumption of liability and can exist only when 
such liability has been acknowledged. Although the making of repara- 
tion may be prima facie evidence that responsibllity has been acknowl-- 
edged, there is no excuse for the statements that “aliens shall receive 

4 Space does not permit a discussion of the illegal act. and its relation to the deter- 
minate subjects. These are two elements which responsibility presuppone: The 
third element is the injury resulting from the illegal act. 

§ It is worth while indicating the peculiar nature of the infraction of an ‘international 
norm. The violation proceeds primarily from the injury, as I have indicated, and not 

from the illegal act itself. This explains in some measure the fact that, although the 
injury which gives rise to a violation is in reality objective in character: it is treated 
as if it were a purely subjective violation of right. This subjective cheracter arises 
‘from the dual character of any injury which gives rise to an international obligation. 


Similarly in municipal law we may have an ect which gives rise on the one hand to a 
civil liability and on the other to a criminal responsibility. 
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indemnity under such and such circumstances.” This is mistaking 
cause for effect in a way not particularly creditable to the publicist who 
makes it. Payment of indemnity to the injured individual is res interne, 
that is, 1t is a matter which the injured state settles with its injured sub- 
ject as it sees fit. The mere fact that the parent state is not obligated 
by. any rule of international law to turn over indemnity to its injured 
subjects would indicate that such obligation can exist only by virtue 
of its own laws. The distinction between reparation and responsibility 
is a vital one, and one upon which we must insist if we are to discuss 
the problem adequately. 

So much for the general theory cf responsibility. Let us next ascer- 
tain to what extent these principles are applicable to cases where re- 
sponsibility arises in cases of civil commotion. In the first place, we must 
recognize the fact that there are obligations imposed on a state by inter- 
national law in regard to the rights and privileges of aliens, apart from 
their purely conventional status. These rights are of two sorts, absolute 
rights and personal rights. The personal rights are matters regulated 
by municipal law. The absolute rights of aliens are regulated by inter- 
national law, and are not so much rights of. the alien per se, as they are 
rights of the state of which the alien is a subject. In their narrowest 
sense these rights are merely thos2 of being protected in person and 
property, but the growth of treaty regulation of these matters has greatly 
extended the privileges of aliens. For our purposes, however, it is suffi- 
cient to assume these limited rights. 

In so far as the absolute rights of aliens are really an extension of 
right to the state, we may regard them as being in some measure a 
recognition, or, perhaps, an expression, of the right which the state has 
of protecting its subjects abroad. This right is the converse of the duty 
of protecting aliens, and is as distinctly a manifestation of sovereignty, 
as the duty of protection is a surrender of these rights. It is for this 
reason that I am not inclined to regard either one of these rights or 
duties as an incursion into the fundamental principle of the independence 
of states. As a general rule, we rarely find a sovereign right abridged 
that there is not some concurrent extension of sovereignty.® 


8 The right of protection abroad depends in a large measure on the intimacy of the 
relation existing between the state and subject. This relation is regulated by munic- 
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From its very nature, the right of protection must express itself 
through the diplomatic channels. Many writers are, therefore, inclined . 
to regard this right as one which should be invoked only in cases of 
dire necessity, when all ordinary means of obtaining justice have been 
exhausted, or in exceptional cases which do not admit of municipal 
settlement. Such an attitude betokens an ignorance of the funcamental 
character of the contingencies which give rise to respor. bility and the 
invocation of right of protection. We must once more point out that 
in cases of injury in civil war or insurrection, the violation is not of 
individual right, but of state right. Obviously situations of this sort 
are not to be settled by local remedies. . 

Leaving for the moment the consideration of these questions of 
obligations and duties, we may consider the question of responsibility 
of the state for mob injuries as distinguished from injuries the result 
of insurrection or civil war. Mob injuries to aliens are almost always 
a distinct injury to the state itself. That is to say, mob outbreaks 
against aliens are usually motivated by anti-foreign sentiment which 
is to be regarded as an attack upon the state of which the alien is sub- 
ject. Such, for example, was the general character of the anti-Italian 
outbreaks in the United States. The responsibility of the state is en- 
gaged more for this reason than for any other, although there is a large 
class of writers which seeks to attribute to the fault of the government 
injuries resulting from acts of mobs. This view is not generally main- 
tainable. The most perfect police system is neither omniscient nor 
omnipotent. Mob violence is from its very nature swift and unexpected, 
and for this reason, admitting the propriety of g private law concept, it is 
wrong to impute a fault when one- never existed.’ 

But if we admit that, as a general rule, liability is created by injuries 
to aliens in mob outbreaks, and yet that there is no fault on the part of 
the state, we are led to the conclusion that there may be a responsibility 
without fault. It is clear there may be injuries done to aliens without 
the knowledge of the state and hence without the possibility of the latter 
preventing such injuries. May we say that under these circumstances 


ipal law. From this point of view we may regard the right of protection as a duty 
as well. , 
1 The error has its roots in the Grotian misconception of responsibility. 
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the state has actually committed a fault? If we accept the view that 
when the state has used due diligence it is not to be held at fault, there 
seems to be no reason whatever for imputing such fault to the state, 
although there still exists the situation where responsibility may be 
claimed. The Aigues Mortes affair and the Fortune Bay case are ex- 
amples in point. In both of these cases there was no possibility of claim- 
ing that the government was at fault, yet in both instances responsibility 
_was acknowledged and indemnity paid. Responsibility, therefore, in . 
cases of mob violence cannot be said to depend upon the fault or degree 
of fault of the state, but it proceeds from the nature of the facts in the 
case. 
The problem of responsibility in cases of civil war or insurrection are 
of infinitely greater difficulty, not only because liability is not always 
clearly defined, but on account of the many important points of juris- 
diction and of sovereignty which are involved. 

As a general rule, the stock argument against the presumption of 
liability is that a state is not bound to accord greater rights to aliens. 
than it would grant to its own subjects. This is the view held by Pradier- 
Fodéré, Calvo and others. Thus, says the latter publicist, “To admit 
in this case [internal strife] the responsibility of governments, that is to 
say, the principle of indemnity, would create an exorbitant and perni- 
cious privilege essentially favorable to powerful states and prejudicia! to 
weaker nations, and to establish an unjustifiable inequality between 
nationals and foreigners. * * *”® To his aid he invokes the prin- 
ciples of Independence and sovereignty. 

A second ground for non-responsibility is found in the idea that the 
state is not responsible when the outbreak is the result of vis major. 
This is essentially the view of Fiore, who also adheres to the due diligence 
view.? The concept of vis major is a doctrine of municipal law which 
has been transferred to international Jurisprudence to enable a state 
to escape liability where it otherwise would be responsible. 

Hall ?° is the chief exponent of the third view in regard to non-liability. 
It is his idea that the state is not liable on the ground that when an alien 


§ Calvo, Le droit international, Vol. III, p. 142. 
* Fiore, Le Droit international Codifié (Antoine ed. 1911), p. 326, et seg. 
_ ® Hall, International Law, p. 231. 
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settles in a country, he does so at his own risk. He must be prepared to 
accept the results of civil war, “because the occurrence is one over which, 
from the very nature of the case, the government can have no control.” 
He is also of the idea that a state is not bound to do more for aliens than 
for its own subjects. This same theory of risk has been ingeniously 
converted by the adherents of responsibility in the shape of the so-called 
risque étatif. This is intended to supplant the theory of fault, and on the 
theory ubi emolumentum ibi onus esse debet the state is responsible for the 
injured alien. It may extricate itself from this responsibility by proving 
the fault or negligence of the victim." 

_ Such, in brief, are the three chief arguments against responsibility. 
Our next inquiry shall be in regard to their actual value as Eume 
against non-liability. . 

No nation would be inclined to demand from another nation greater 
privileges for its subjects residing in the latter state than the nationals of 
such state themselves enjoy. Nor has it the right, apart from treaty stip- 
ulations, soto do. All that it car demand is that its subjects be treated 
in accordance with the norms of international law. What these rights 
consist in we have already seen and that a violation of them is an injury 
to the state, for which the responsibility of the offending state may be 
engaged, the concrete expression of which is in reparation. This duty, 
we repeat, is to the injured state, and not to the injured individual. 
In fact, as we have seen, the injured individual may not receive any 
part of the indemnity. If he receives indemnity and the nationals do 
not, this is merely an incidental inequality. which cannot be said to have 
any effect in international law, for, in principle, the aliens injured re- 
ceive the money from their own state and not from the state where they 
were.injured. The indemnity is part of a relation between state and 
state and the individual rights are merely objective. This fact would 
seem to add weight to the view that reclamations should be made 
through diplomatic channels and that thealiens need not be compelled 
to settle the matter of reparation themselves by local judicial process. 


11 Apart from these three main arguments egainst responsibility there are some _ 
writers, who, adhering to the theory of fault, believe that it must be met by a civil ii 
responsibility. These writers have been led astray by the existence of municipal law : | 
regulation of responsibility. 
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Should they do so, it would appear that they would thereby extinguish 
any rights which they would enjoy under the protection of their own 
state. In short, as far as regards the alien individual, a new status is 
created, but local settlement can in nowise affect the international in- 
jury. On the contrary;.for the relation between the states would not 
be affected by a private action in a municipal court, no more than would 
a civil action in a municipal court bar the right of the state to prosecute 
criminally. 

A civil war as vis major is primarily a question of fact. Asa rule it is 
looked upon as the interposition of violence. proceeding from human 
agency of such a character as to be uncontrollable by the entity against 
whom it is directed. Sometimes it is held to be synonymous with “Act 
of God.” It isin general difficult to look upon civil wars and insurrec- 
tions as cases of vis major, for these are matters from which it is obviously 
impossible to exclude absolutely the element of will. This doctrine is 
one to be invoked only in exceptional cases depending upon the circum- 
stances of the case, but these circumstances must be grave and over- 
whelming. Thus the War of Secession in the United States is a good 
example of a civil conflict which was generally regarded as a case of 
vis major. Of course, the fact that the civil war itself is not a case of 
vis major, does not preclude certain incidents -during the insurrection 
from being so regarded. 

In spite of the certain quantum of truth Shik exists in the theary 
of risk both in its individual aspect and in that of the risque étatif, the 
basic assumption in both cases is wrong, in that it is founded on the 
. question to whom the advantage of an alien settling in a given state 
accrues, which is not in itself a particularly tenable ground. The alien 
settling in a country, unless it is known to be in a state of fomentation, 
assumes no risk. International law has given him the right of protection 
in person and property by the states in which he is settled, and just as 
far as this right extends he cannot be said to have assumed a risk. 

The risque étatzf, on the other hand, is based on the somewhat dubious 
grounds that an alien settling in a country is a direct benefit to the state. 
At any rate, we have here the exact condition of discrimination between 
aliens and nationals, against which so many writers. have fulminated. 
Apart from these considerations, however, a further objection exists in 
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the fact that its private law character is with difficulty translated into 
one of public Jaw. This is likewise true of this theory in its individual 
aspect. 

This completes the aiecusion of the three main arguments against 
non-liability which I have endeavored to show are dependent upon cir-. 
cumstances. Other theories have been advanced, namely, that the-state 
is not bound to the impossible. Nemo tenetur ad impossible. This theory . 
is based on the fiction that in revolutions and insurrections injuries are, 
not to be prevented and that hence the state should not be held liable. 
This is the old theory of fault in a new coat, which we have already dis- 
posed of. It may be mentioned in passing, however, that the problem. 
of responsibility is not to be settled by the mere application of some 
time-honored legal maxims. Despite the fundamental truth -inherent 
in these principles, to apply them: with axiomatic ney is & matter 
requiring great caution. . 

When and why is the state responsible, and what exceptions are . 
there to these rules? There are two cases in which the liability of a 
state is practically absolute: first, for its own direct acts, and secondly, 
for the acts of its agents. The state, as any person at law, is responsible 
for its own acts. This is a propositicn which no one would deny. The 
responsibility for acts of its functionaries, be these administrative or 
judicial, rests upon a personal basis, rather than a material one, as in 
the case of responsibility for acts of private individuals. The relation to 
the individual concerned rather than the act itself makes the state 
responsible. Another distinction oi importance is the question of 
_ responsibility for acts done within and withous the scope of an officer’s 
agency. Acts within the scope cf an officer’s agency, if in contravention 
to the principles of international law, will be regarded as acts for which. 
the government is responsible. An exception should be made, however, 
in cases of military commanders when responsibility will be primarily 
a matter of circumstance, depending on the nature of the acts. The 
enactment of statutes by which a state denies responsibility for acts of 
' its agents, are without international sanction and are an unjustifiable 
attempt on the part of the state to extricate itself from its international 
obligations. As regards acts without the scope of an officer’s agency, 
these can no more give rise to an international obligation than can a 
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burglary or hold-up. Municipal law should provide means of recovery 
against such individuals. International complications arise where such 
legislation is lacking, and not from the acts themselves. 

A second class of cases which may engage the responsibility of a state 
are those for which a government is held liable by the laws of war. These 
acts, committed by military officers with the sanction of the state, are 
essentially acts of the state. It is important to note, however, that the 
government will be liable only for the grosser acts of war. 

Whether or not a government is responsible for the acts of rebels is 
one of the great controverted questions of responsibility. There are 
two contingencies in which the state is clearly not liable. First, when 
the insurrection has reached such a serious stage of development that 
the whole armed force of the de jure government is engaged. Thus, 
in the United States, the great Civil War is to be cited as the best ex- 
ample of this sort. The state, raoreover, is not responsible when the 
belligerency of the insurgents has been recognized. This we shall 
presently discuss more fully. Apart from these exceptions, I do not 
think a state may, in general, escape responsibility for acts of insurgents. 
Certainly, if another state has not recognized the belligerence of in- 
surgents, they cannot address themselves to the organs of the insurrecto 
government, and must turn to the de jure government, which remains 
the only body charged with the accomplishment of international duties 
toward foreigners. I do not wish to be understood as laying down these 
principles as absolute. Insurgents are in no way under the control of 
the government, and it is manifestly impossible for the de jure govern- 
ment to be responsible for all acts of insurgents. A cogent argument 
for responsibility is the fact that a state may avoid liability for insur- 
gents’ acts by simply recognizing their belligerency. But until this is 
done the insurgents ‘are yet dependents of the government which pre- 
tends to exercise authority over them. As regards the acts of war of 
insurgent forces, the responsibility, as in the case of the de jure govern- 
ment, is always a question of fact, but generally speaking is respon- 
sibility in the same measure and degree.!* 


12 The arbitrations of the question will bear me out in this. Despite the great con- 
flict of opinion even here, the general opinion is that there is no escape from liability 
in the circumstance I have indicated. — 
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The responsibility for rebels which we have discussed is based on 
the presumption that the rebels are defeated. In case, however, the in- 
surgent government should become the de jure government, the respon- 
sibility for acts of rebels is clear. The new de jure government is respon- 
sible not only for its own acts, heretofore the acts of rebels, but also for 
the acts of the previous government in virtue of the fundamental prin- 
ciple of political science forma regiminis mutata, non muiatur civitas ipsa. 
A new government can never escape liability for the acts of its pred- 
ecessor, for these are acts of the state which continue despite all reversal 
in actual form of government. 

To these general rules we must make certain important exceptions. 
In the first place, the state is not responsible when an alien has lost his 
nationality (“heimatloses” individual). Obviously an individual who 
settles in a country sine animo revertendi is entitled to no greater pro- 
tection by his former state than the nationals of the insurrected country. 
Nor would he be entitled to protection when the act by which he was in- 
jured was the result of his own imprudence or fault. Treaty stipulations 
exempting states from responsibility will also exclude reclamations by 
states whose subjects have suffered injury. There has been considerable 
discussion regarding the merits and demerits of the treaties, but although 
they may lack in international expediency, the signatories will be bound 
to their terms. l 

We have already indicated that recognition of belligerence of insur- 
gents relieves the parent state of obligations for acts of insurgents. 
Finally, we may mention the fact that aliens cannot claim protection 
of a state when they enter a part of country which is notoriously in a 
state of upheaval or when the de jure government has expressly decreed 
that persons entering such country do so at their peril. The presump- 
tion will be when an alien enters a country so conditioned that he has 
done so from motives of personal gain and therefore at his peril.** 

So much for the nature of the international responsibility of the state. 
I believe that I have established the fact that the responsibility of the 
state is the rule, and non-responsibility the exception. For a long time 
this principle has been disregarded by states, but the growing intricacy 
of international relations has brought with it a closer coérdination of 

13 The theory of risk enters here. 
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theory and practice. Some states will doubtless adhere to views of 
non-responsibility, but a change is inevitable when they come to a real- 
ization of the fact that these problems cannot be adequately contem- 
plated by municipal law but must be reserved for public international 
law cognizance. 

| Ill 


I 

The fact has already been remarked upon that the problem of respon- 
sibility for aliens injured in civil uprisings became of practical inter- 
national significance only after the first quarter of the nineteenth cen- 
tury. Historically, it may be regarded as an outgrowth of the whole 
movement for individual rights which culminated in the French Revolu- 
tion. When states realized that their nationals possessed domestic 
rights and privileges, they began to insist upon a certain observance of 
these rights by other states when their subjects ventured abroad, and, ' 
vice versa, to extend these same rights to aliens within their own juris- 
diction.. Attempts to apply in practical cases the well developed theories 
of the early publicists were made during the Napoleonic wars, notably 
. the French Privateer case of 1811,14 but it was not until the revolutionary 
disturbances of the thirties that we find cases of significance arising. ~ 

The Absolutist excesses in Portugal in the latter twenties and early 
thirties appear to have included a number of mob outrages on British 
subjects as presumable adherents of the Constitutionalists.1° The 
British Government demanded reparation; the Portuguese Government 
attempted -to equivocate, but threats of reprisal brought a speedy com- 
pliance.® In the subsequent reconquering of Portugal by the Constitu- 
tionalists, there were a number of instances of injury to British subjects, - 
but apparently no reparation was made. The French Government, 
however, fared better. An expedition under Admiral Roussin was dis- 
patched to the Tagus to demand reparation for injuries to French sub- 
jects. The Portuguese were defeated in a naval engagement, and be- 
sides losing their fleet were compelled to pay a considerable indemnity.” 

A more important affair which is indicative of the advanced stand 

14 Moore, Digest of International Law, VI, p. 809. . 

16 18 British & Foreign State Papers, 43, esp. p..103~4, Case of M’Kenna & Munro. 


16 Tbid., 268. 
” Ibid., 395. 
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which Great Britain took in matters which concerned the safety of her 
subjects in foreign lands, was the celebrated Don Pacifico case.!8 The 
. facts are too well known to require more than brief mention. Pacifico, 
a British subject, residing in Athens, was the victim of mob violence in 
April 1847. An outburst of anti-Jewish sentiment resulted in an attack 
on his dwelling by a mob, who were even aided or abetted by the 
police, to an alleged damage of over £30,000. Pacifico, it appears, 
presented a claim to the Greek Government, but despairing of having 
it recognized, appealed to the British Government. A lengthy cor- 
respondence ensued. The Greek Government insisted that Pacifico 
should present his case to a local tribunal, while the British Government 
was equally certain that it was a matter of diplomatic cognizance. The 
Greek Government failed to make reparation and a pacific blockade of 
the Greek coast was instituted. New complications arose as a result. 
France offered to mediate, and after considerable dispute the matter was 
arbitrated. Pacifico was allowed 150 pounds as damages for certain 
claims he had against Portugal, the papers relating to which the mob 
had destroyed. The Greek Government later paid in cash about two 
thirds of his original claim. 

The Pacifico case was prolific of opinions on the question of respon- 
sibility. Palmerston, in a speech before the House of Commons, June 25, 
1850, came out squarely in favor of responsibility, but it does not appear 
that he based his views more upon theoretical grounds than he did on 
the exigencies of foreign policy. At any rate, his-views were those con- 
sistently followed by Great Britain in all subsequent cases. 

Another case of reclamations against Greece occurred in 1862. The 
Greek Government acknowledged its liability and promised compensa- 
tion.” The French and Austrian Governments also recovered for in- 
juries to their subjects.” 

The revolutionary claims against Tuscany and Naples are so well 
known that no discussion is necessary. For a long time, due to the in- 
accuracy of M. Calvo’s statements, it was supposed that the notes of 
_ Schwarzenberg and Nesselrode were the law in matters of responsibility. 


38 39 Br. & For. St. Pap., 332, ef seg. 
58 Ibid., 1009. 
2 Ibid., 1142. - u 2 a ce 
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The British Government never accepted these opinions in any form and 
has never acted on them. Nor has any other government, as far as I 
know, except as it wished to escape liability for its transgressions. 

In 1870 a claim by Great Britain °! was repudiated by Spain on rather 
technical grounds. One Jencken, in Lorca on professional business, was 
attacked by a mob and was very severely injured. The pretext for the 
outrage was some barbarous superstition. The Spanish Government 

punished the perpetrators, but as to the British claims it pointed out 


‘that Jencken had renounced indemnity i in the local courts and therefore 
could see no grounds for making compensation. 


This case is interesting in that it seems to indicate iat an express 
renunciation of right in a local court is held to cancel the international 
claim as well. On the strict grounds of principle this view is not tenable, 
although as a practical fact it. is probably true enough and affords a 
striking instance of the inconsistency of theory and international prac- 
tice. Another fact worthy of notice is that none of the cases thus far 
cited came up squarely on the question of responsibility, but they seemed 
to turn upon the question of compensation. This is evidence of the 
rather undeveloped state of the new theory of responsibility which seems 
to have taken definite shape as such only after the European adjust- 
ments in 1870. 

Many publicists are inclined to believe that, although the more 
powerful states are in favor of responsibility when they themselves are 
making reclamations, when the situation is reversed they hold entirely 


- gontrary views. In some cases their views are justified, but this has not 


+»ue of Gréat Britain. The Fortune Bay case of 1878 is evidence 
l 


r of American fishing vessels while fishing on a Sunday in 
, Newfoundland, were attacked by native fishermen, who 
e boats and nets and expelled them from the bay. The 

lomanded reparation on the grounds that they were fishing 
and privilege 3 hr the Treaty of Washington 
latiga „fishing could not 


cexception 
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to this interpretation,2* but the United States insisted that, irrespective 
of the question of treaty interpretation, compensation was due for 
violence suffered. The clair was finally settled on these grounds. 

The German view in regard to responsibility is the same as the British, 
although it is to be noted that no cases have arisen in which the respon- 
sibility of the German Government has been claimed. The so-called 
Salonica incident was the first case involving the German Government.”4 
A number of officious persons had forcibly carried off a Bulgarian. girl 
to prevent her from embracirg the Mohammedan religion. The populace 
of Salonica, enraged at the proceeding, threatened to attack the Amer- 
ican consulate, where the girl was hidden.**> When the excitement was 
at its height, the French ard German consuls appeared on the scene. 
They were surrounded and murdered. | 

The. German and French Governments demanded reparation. The 
Turkish Government forthwith admitted its responsibility and dis- 
patched an investigatory commission to the scene. The ringleaders were 
tried and condemned and the consuls buried with honors. An indemnity 
was paid tothe families. Apart from the fact that the injured parties 
were both consuls, a circumstance which would not of itself entitle them _ 

_to any greater amount of consideration than ordinary aliens,” the attack 
was palpably an attack on the consuls, not as representatives of a par- ) 
ticular state or nationality; or as foreigners as such, but because they 
were Christians. This would, perhaps. suggest a further basis for-respon- 
sibility than has heretofore been mentioned. Asa general rule, however, — 
these contingencies are covered by the rules already laid down. 

A recent case of some moment involving German rights waj 
first of the so-called Casablanca incidents. In J uly, 1907, a ny 
Europeans employed on a railroad-at Casablanca were mt 
Moorish rebels. Quiet was soon restored, but shortly thereaft 
cruiser arrived and, against the wishes of the local consul 

` small and inadequate force cf marines. The fears of t™ 

realized. A riot broke ovtyce ‘ants wey 


2.72 Pani Tal 
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tribes from the hills. The French zruiser opened fire on the town, and 
when the French and Spanish reinforcing fleets arrived. the French 
vessels continued the bombardment. There was considerable loss of 
life and property, for the town was practically wiped out. 

The German interests in Casablanca were considerable and within 
a short time the French Government was requested to make reparazion 
for the injuries suffered. The French Cabinet issued a note (10 Septem- 
ber, 1907) 7 in which they decided that the Government of Morocco 
was to be responsible for the murde: of July 30, as well as for the injuries 
resulting from the plundering anc suppression of disorders. The in- 
demnities were to be fixed by a commission, and the Minister of Foreign 
Affairs was charged with the execution of these matters. l 

This case illustrates what has been said before, namely, that the 
exigencies of modern international] policy are compelling a recogni- 
tion of the law of responsibility. Certainly in this case it was on 
account of the extraneous influences upon the responsible government 
` which constrained an acknowledgment of liability. It will be remem- 
bered that the events just narrated followed close on the heels of the 
Algeciras acts. It is doubtful if tnder different circumstances France 
would have been as amenable to German claims. Germany’s position 
has been further emphasized by Scuth American and Chinese cases. 

Up to the present point in the discussion we have not come to cases 
of conflict of municipal and international law. In France, where exists 
an elaborate system of communal responsibility, the interrelation of the 
local and international law is mich closer. The law of communal 
responsibility in its modern form dates from the days of the French 
Revolution, although, as I have incicated, it is probably of much greater 
antiquity. Shortly after the July revolution in 1830, the Court of 
Cassation declared the law of communal responsibility inapplicable to 
cities of the size of Paris, and by its decision excluded claims of re- 
sponsibility from local cognizance. In this particular case a special law 
was passed to meet the exigencies of the situation. The sum of 2,000,000 
francs was placed at the disposal of the government for the settlement of 
claims arising out of the revolutionary events of that year.” It is im- 


a 54 Journal de Droit International Prvé, 1257. 
2 30 Duvergier, Lovs et Collection, 138. 
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portant to note that this law was not designated as “secours” or aid in 
the sense in which M. Calvo has understood it. This characteristic of 
aid applied only to those injured or wounded in defending the cause of 
the republic. Persons whose property had been injured were to be in- - 
demnified by the state. 

The indemnifications furnished by France at the close of the revolu- 
tionary upheavals of 1848 were also of importance. By a presidential 
decree of 24 December, 1851, a special fund of 5,000,000 francs was 
created to settle claims. The decree pointed out, however, that the 
state was not under a legal duty to do this but was acting in accordance 
with the dictates of equity and political safety. 

After the establishment of the third republic, a very different situation 
presented itself. Here were losses resulting not only from the Prussian 
war but also those which were incident to the excesses due to the Com- 
munist regime. On the basis of a report by a commission of the Assem- 
bly, 100,000,000 francs were voted to be distributed pro rata among the 
departments. This sum was later supplemented by an appropriation 
of 120 million and finally by one of 50,000 francs. It is clear that no 
attempt was made to distinguish between the two types of losses. Nor 
does any distinction appear to have been made between the claims of 
aliens and nationals. The only point of interest in the whole affair is 
that the budget commission expressed itself as having no intention of 
creating a right to indemnity nor of sanctioning a state debt, although it 
did distinguish the claims arising from ene received at hands of 
regular troops in the reconquest of Paris.*} 

These three cases have been cited, not so much because they are illus- 
trative of any comprehensive development in the theory of responsibility, 
but because they laid a certain basis for the practice of France in the 
years following, for, although the general tendency in France even as 
early as the year 1830 appears to have been to recognize the principle 
of responsibility, yet, as we have already noted, the question does not . 
seem to have been of any-particular moment until after the second half 
of the nineteenth century. Nor are these cases to be looked upon as ` 


2 TII Calvo, op. cit., 150. 
3 51 Duvergier, op. cit., 588. 
3! Calvo, op. cit., II, 154. 
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expressions of republican generosity such as frequehtly are to be found 
in successful revolutions. The Privateers case of 1811,3? the Pastry War 
claims against Mexico in 1838 and again in 1866, and the Japanese case 
of 1868 are all evidence of the degree to which France was willing to 
carry her convictions on the subject of responsibility. Inasmuch as the. 
other cases mentioned will be discussed further on, let us examine the 
facts in the Japanese claims case of the year 1868.*° 

Free entrance to the harbor of Osaka had been granted to Fraiice by 
treaty. The corvette Dupleix was commissioned to make soundings 
of the passage and for this purpose despatched its steam launch up the 
coast. The following day came the news that the launch had been 
attacked by a mob and everyone on board had been killed or had dis- 
appeared. Only two men survived the massacre. The consuls of the 
Powers at once withdrew from Osaka and the French Government de- 
manded an acknowledgment of liability by the Japanese Government. 
This was immediately forthcoming. . “They [the Japanese Government] 
recognized the fact that our men were exempt from all blame, that the 
massacre was without possible excuse and that a signal punishment 
was necessary.” 3t The Japanese Government carried out its promises. 
The offenders were executed, an official apology was read on board the 
Dupleix and an indemnity of 150,000 piasters was paid to the French 
Government. 

We have already seen that a no less determined stand was taken by 
France in the celebrated Salonica case. And so, too, in the question of 
claims against Spain for the injuries resulting from the Carlist rebellion 
of the seventies.’ 

The facts are familiar. Queen Isabella was driven from her throne 
in 1868 and for the next five or six years Spain was the scene of the worst 
internal strife. The party supporting Alfonso, son of the late Queen, 
finally emerged successful. During the revolution, the adherents of 
- Don Carlos had operated in the vicinity of the French border and the 
injuries to the French subjects in these regions were considerable. 


32 Moore, Digest, VI., p. 809. 

33 Staatsarchiv, 16, p. 119; Archives Diplomatiques, Ser. 1, 33-4, p. 601. 
4 Staatsarchiv, 16, p. 121. 

38 Cambridge Mod. Hist., XII, 258. 
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France requested reparation for the injuries and losses. The Spanish 
Government, in view of the law of individual liability which existed 
there, at first refused to consider the request and indicated that the in- 
jured parties might sue the perpetrators of the outrages for damages. 
Settlement was finally made by special law in consideration of a cross- 
payment by France for the injuries which Spanish subjects had sus- 
tained in Algeria.’ l 

The Spanish claims against France are worthy of mention.” In 
June, 1881; Spanish colonists settled in South Oran, Algeria, were the 
victims of the incursions of Arabs. Spain demanded reparation, but 
M. Barthélemy-Saint-Hilaire, Minister for Foreign Affairs, replied that, 
although the French Government had reason to follow the events in Alge- 
ria with solicitude, in. cases of this sort the government had never dis- 
tinguished between nationals and aliens, and that the latter enjoyed the 
same benefits from measures of reparation as the nationals. “Measures 
of reparation evidently could not proceed from a legal obligation.” 
The events in Saida were to be classed among those inevitable happen- 
ings to which the inhabitants are exposed, as, for instance, the devasta- 
tion of a plague, events which could not engage the responsibility of a 
` state. Finally, he pointed out that the Spanish had denied their 
| responsibility for insurrection, on the basis of the same “universally 
consecrated theory.” N evertheless, he agreed that if Spain would 
indemnify France the latter would make similar concessions. M. 
Barthélemy-Saint-Hilaire neglected to mention that France’s claims 
against Spain had not been in accordance with his “universally con- 
secrated theory.” The Spanish Government did not avail itself of this 
inconsistency, however, but, as we have seen, was amenable to the 
French claims.*® The present case was clearly one of an eye for an eye, 
and, for this reason, whatever expressions of principle were made, were 
not of great importance. In fact, when, in 1893, Brazil availed itself of 
Berthélemy-Saint-Hilaire’s dictum, France protested VIgOrOUR and 
finally compelled payment. 


3 Archives Diplomatiques, 1882-3, p. 120; Jour. Privé, 1888, p. 293. 
& Arch. Dip., 1882-3, III, p. 57; I R. D. I. P., p. 177. 

8 Arch, Dip., Ser. 2, Vol. 7, p. 59. 

» France’s share, 900,000 fr. Arch. Dip., loc. cit., p. 71. 
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A situation similar to the previous one arose in 1893 as a result of the 
well known “Aigues Mortes Affair.” A certain company of Aigues 
Mortes, a small town near Marseilles, employed a number of Italians 
in its works. On August 17, 1893, a quarrel broke out’ between these 
men and the French employees, which, assuming more and more serious 
proportions, grew into a veritable pitched battle in which most of the 
inhabitants of the town participated. Order was restored by the arrival 
of regular troops, but not until a number of natives had been wounded, 
and some Italians killed, and 26 wounded. Although extensive investiga- 
tions were carried on, the blame was not to be fixed on any one party, 
but the basis of the whole trouble appears to have been that the com- 
pany employed a preponderating number of Italians. 

The day after the riot the Italian ambassador presented his remon- 
strances to the French Government. Deep regret was expressed, but 
nothing appears to have been said on the subject of reparation. But 
before proceeding to discuss this problem, let me briefly review the 
events in Italy following the riot at Aigues Mortes.“ 

The disturbances in Italy were confined chiefly to hostile demon- 
strations against the French in Rome, Naples and Genoa. In Rome a 
mob collected before the French embassy and, in spite of the resistance 
of the police, hurled stones and blazing paper through the windows of the 
palace. In Naples and Genoa the mobs attacked the consulates and 
French business houses and the cars of the French tram line were de- 
railed and burnt. ` 

The Itahan Government was the first to claim liability. It informed 
the French Government that reparation by France would be complete 
when a just indemnity had been paid. Previous to this despatch, how- 
ever, the French Government had of its own accord offered to indemnify 
Italy. No mention of non-responsibility was made and the offer was 
accepted by Italy.*" 

The French claims amounted to 50,000 francs and were examined 
first by a joint commission which, however, dissolved without coming 
to any conclusion., The matter was finally settled through the regular 
diplomatic channels.*? : 


2 Ibid., p. 178; Arch. Dip., Ser. 2, Vol. 49, p. 37 et seq. 
41 Amount of 420,000 fr. 42 Archiv. Dip., loc. cit., pp. 47-8. 
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The Aigues Mortes affair is one of the most notable cases of recent 
years, and is especially to be remarked upon for the fact that there 
was no talk of a “universally consecrated principle” or “spontaneous 
liberality.” The case is not to be explained, certainly, on the grounds of 
international equity alone, but may be said to hav2 been in some measure 
the result of the delicate European situation existing at the time. 

Since the Aigues Mortes affair, France has been involved in a number 
of minor cases which raised the question of responsibility. The most 
important of these was the Barcelona riots case >f 1909, which, by the | 
way, is one of the most recent cases in which tae question of TaD 
sibility has been raised. 

' It will be remembered that the riots of 1909 were brought about by 
the popular dissatisfaction with the government’s Moroccan policy. 
Attempts to mobilize troops resulted in strikes, riots and insurrections 
and all the accompanying excesses of mob passion. This was most 
particularly the case in Barcelona and Cataloniz. The uprisings were 
finally quelled, but only after considerable loss of ne and property had 

occurred. | 

The French losses had been especially heavy in Barcelona. A mon- 
astery had been destroyed for which France claimed indemnity of 
87,379 pesetas. A similar sum was demanded for another outrage of the 
same sort. Besides this there were six other minor claims entered.* 
We have already spoken of the Spanish law of individual liability in 
cases of this sort. As a rule this law had been supplemented by special 
act, as in 188], where the claimants were not otrerwise to be satisfied. 
Leaving out of consideration the question of international injury which - 
was involved in these cases, it was palpably impossible for the injured 
parties to recover in the present case, for the Barcelona insurgents were © 
laborers or insolvents from whom nothing could possibly have been 
collected. During an interpellation of the Minister for Foreign Affairs 
on December 24, 1908, in this matter, M. Pichon the Minister, said the 
following significant words: 44 “That, as has been already shown, there 
exists no international Jurisprudence in regard to the responsibility 
` of states where events occur in‘civil or political trouble. The law varies — 
with the state, certain states recognize responsioility, others do not.” 

“ Jour. Pr, 37, 1139. 44 Ibid., 1140. 
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In September, 1910, the Spanish claims were still in the ‘diplomatic 
channels and, as yet, there has evidently been no settlement. 

Let these cases of responsibility in which French interests have been 
involved suffice for the present. Clearly, France has taken a position 
favorable to responsibility and in only one case, the Spanish claims of 
1881, has shown a tendency to recede therefrom. This view of the 
French Government is, as we have seen, in accordance with that adopted 
by both Great Britain and Germany. Other European states have like- 
wise sanctioned the same principles, notably Italy and Spain. The 
position taken by Italy in the Aigues Mortes affair has been consistently 
maintained in most of the cases where she has claimed responsibility 
or it has been claimed of her. In 1906 *° an Italian soldier belonging to 
the Italian force occupying the Island of Crete was injured at some elec- 
tion troubles and later died. The Italian representative ordered the 
occupation of the region where the killing had occurred and claimed an 
indemnity, to which end he ordered the sequestration of customs rev- 
enues in the region under Italian control. The Cretan Government 
gave way to this rather extraordinary pressure and paid an indemnity 
of 20,000 frances. 

Spain, on the other hand, has rot been as decisively in favor of the 
view as the other European states, but upon several occasions where 
Spanish citizens have been injured in the Americas, Spain has expressed 
herself emphatically for responsibiity. 

An interesting situation exists at present between Spain and some 
_of the European Powers. In 1912 England, France and Germany 
presented claims amounting to over 100,000,000 franes for injuries sus- 
tained by their respective subjects during the various Cuban Insurrec- 
‘tions. Previous to this and shortly after the Hispano-American war, 
similar claims had been presented, but Spain had declined to entertain 
them, on the ground that no nation could be obliged to indemnify except 
for the acts of government troops. The situation was peculiar in Cuba. 
for most of the outrages and excesses were those of- insurgents with whom 
the regular troops had been unable to cope. Subsequently, the three 
governments presented claims to Cuba, but at the same time insisted 


46 13 R. D. I. P., p. 223. The soldier was evidently not on duty. 
-~ #39 Jour. Pr., 675. 
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that Spain ‘should share the responsibility because of the impossibility 
of distinguishing the acts ef regulars and insurgents. Since then, the 
‘claims have again been presented to Spain, but no action has as yet been 
taken. 

We have yet to consider two cases involving Russia which would 
indicate that, despite the progress which bas been made in the theory of 
responsibility, there is still some basis for the contention of M. Calvo 
that the theory favors the strong and is prejudicial to weak nations. 

In 1905, Switzerland made claims of Russian responsibility for in- 
juries received by a Swiss subject in the Russian disorders of that year. 
The Russian Minister for Foreign Affairs replied as follows: 


The Imperial Government cannot assume.the liability for the in- 
_demnification of the Swiss citizen injured. In short, injuries of this sort 
occasioned either by individuals or bodies of individuals should be reim- 
bursed by the persons recognized as the guilty parties by competent 
judicial authority. It is generally understood that this principle does 
not exclude the responsibility of functionaries who might be convicted 
for neglect of duty, in regard to thé suppression of disorders. Conse- 
quently, the aliens injured have full and entire right of instituting actions 
against each individual or official whom they believe to be guilty, with- 
out the Imperial Government as such guaranteeing indemnification to 
injured aliens. In view of these ideas, the latter cannot pretend to enjoy 
privileges Russian subjects themselves are not entitled to.” 


The Russian Government clearly was inclined to regard the subject 
of responsibility as within the field of municipal cognizance rather than 
asa matter of international law, at least as regards claims made against 
herself. The exact opposite of this view appears to be maintained as 
regards injuries to Russian citizens. The following quotation from the — 
Journal Privé will illustrate the point at issue.“ 


‘The Prince Salar-ed-Daouleh, who occupied new Kermanchah, paid 
at the request of the consul of Russia 7000 tomeins as indemnity to 
Russian subjects for injuries sustained by them during the disorders i in 
that city. 


Fortunately for the theory of responsibility, cases of this sort are de- 
creasing in number. States. can no longer freely repudiate liability. 
Responsibility has become in Europe a recognized fact of international .- 


4° 1905 Rapport du Conseil Fédéral, p. 300. 8 39 Jour. Pr., 686. 
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law, and states are gradually coérdinating theory and practice to an 
ever-increasing extent. During the last quarter cf a century a mass of 
precedents has been accumulating which point to a theory of respon- 
sibility, and, after all, it is these precedents and the practice of states 
which is the determining factor as to what is and what is not international 
law. l À 


IV 


We have seen how in Europe there has been a steady progress during 
the last half century toward a theory of absolute liability for injuries sus- 
tained by aliens in civil commotions. Most of the cases we have men- 
tioned, however, have been among the Eurcpean nations themselves 
and chronologically have been rather remotely separated. Turning to 
the countries of Latin America, we are confronted by a new situation. 
Here, uprisings and insurrections are of such common occurrence that 
to a large school of publicists and jurists it has seemed impossible to 
hold a state responsible for the injuries which aliens are constantly 
subjected to. These writers have attempted tnerefore to develop a 
scheme of non-responsibility which will meet the exigencies of the tur- 
bulent situation in these countries, and have attempted to justify their 
view both theoretically and on the basis of international precedent. 
We have already examined the theoretical arguments which’ they ad- 
vance, and it yet remains for us to inquire into the cases which have 
arisen. 

The movement, in Latin America, toward non-responsibility has not 
been confined to publicists and jurists alone, but has been repeatedly 
vciced by prominent statesmen of those countries. And this they have 
had ample opportunity to do. The number of revolutionary uprisings in 
bhe South and Central American states has been truly remarkable. 

yr are these outbreaks to be looked upon as frivolous and sporadic in 

k-.ter. Many of them have been conflicts of great moment and have 
important interests. The flagrant disregard of life and property 

kon in these states has justified the European governments in 
uigorous measures, and confirms to some extent the view which 

en that the Latin American states have not yet such a 

‘cal development as to trust the destinies of foreigners in 


t 
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their hands. At the same time, however, we must not forget that many 
nations have abused their position, and have availed themselves of-the 
thunderbolts of diplomatic intervention when there was little or no 
excuse for their so doing. 

The claims which are most frequently made against the Latin Amer- | 
ican states are conveniently divided into three classes. First, claims 
made for injuries arising from acts of oppression, unjust imprisonment | 
or mob violence. Secondly, claims for injuries sustained during civil 
wars’ and insurrections. Thirdly, claims for violations of contract 
obligations. It is with the first two classes alone with which we shall 
have to do. | oo, 

The Latin American states have shown considerable ingenuity in 
devising schemes to avoid liability for injuries to aliens. But to all 
appearances these have been of no avail. They have repudiated the 
theory of responsibility not only in their diplomatic correspondence, 
but in their statutes, their treaties, and even in their constitutions. 
From a purely political point of view, the position of the Latin American 
states may be regarded as a protest against indiscriminate intervention 
by European states. It is an effort, moreover, to maintain the privileges 
of equality of states and the inviolability of territorial sovereignty. 
From the juridical standpomt, however, we see in this attempt at re- 
pudiation of the theory of résponsibility, a final effort to regulate the 
liability of the state by municipal legislation. This in turn may be in 
some measure understood as a heritage of the mother country which, 
in the course of development, has taken a new direction. 

‘Although it is the purpose of the present paper to study merely the 
international aspects of the question of responsibility, yet the interrela- 
tion of municipal law and international law is so close in these states d 
that it becomes necessary for us to consider to some degree the exten 
and effect of these municipal measures. Let us consider, in the first plag i 
the constitutional provisions. 

In general, the constitutional provisions are of three sorts: thos 
repudiate responsibility, those which deny the right of dorad 
vention and, finally, those which insist that alien parties cy 
with the government shall not resort to diplomatic interve 
up in their existing chronological order, the earliest of t 


| 
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tional provisions is in the Costa Rican Constitution of 1871 which pro- 
vides merely, that aliens and naticnals shall seek redress for injuries or 
damages before the courts. This provision was rather general in 
nature and was evidently not aimed at diplomatic intervention alone. 
In contrast to it, however, we hav2 the provision from the Guatemalan 
Constitution of 1875 which provides that ®© “neither Guatemalans nor 
foreigners shall have indemnification for damages arising out of injuries 
done to their persons or property .by revolutionists.” This is evidently 
the first constitutional denial of the right of aliens to claim responsibility 
for injuries. It was followed in 1586 by the Salvadorean Constitution, 
which has a similar provision, and further stipulates that no compact 
shall be entered into modifying the constitutional provision.*! 

The Haitean Constitution of 1889 5 likewise limits the right of rec- 
lamation and gives the victims of revolutions the right to sue at law 
for damages. The Honduras Constitution of 1904 5° also is positive on 
the matter and even goes to the extent of providing for the expulsion of 
individuals who fail to observe the provisions of the Constitution. The 
Honduras Constitution was closely followed by the Nicaraguan funda- 
mental law of 1905 which has in effect identical provisions.*4 Finally, 
the Venezuelan Constitution of 1909°*° has incorporated similar provi- 
sions, provisions which it has embodied in its Constitution for the last 
generation. © 
. Another type of constitutional hmitations may be found in the Con- 

stitutions of Ecuador,” Colombia,*® Paraguay,” Cuba, and Panama.*! 

These take the form of stipulations that aliens shall enjoy the same civil 


Rodriguez, American Constitutions, Vol. I, p. 382, Art. 46. 
© Thid., p. 238. 

51 Ibid., Art. 46,-p. 268. 

52 Thid., Art. 185, Vol. II, p. 85. 

53 Tbid., Art. 14 & 15 Vol. I, p. 362; Art. 142, p. 388. 

54 Ibid., I, pp. 801-2. 

55 Mss. kindly furnished me by Pan American Union. 

56 So 1904 and 1901 and 1891, 

5 Art. 37, Ibid., Vol. II, p. 283. 

s Art, 11, Ibid., Vol. II, p. 321. 

5 Art. 33, Ibid., Vol. II, p. 388. Pa: 
6 Art. 10, Ibid., Vol. II, pp. 144-5. a Tea, (5 
8 Art. 9, Ibid., Vol. I, p. 394. 
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rights and constitutional guarantees as nationals: The Constitution, | 
while apparently granting rights to aliens, at the same time by the doc- 
trine of implied powers denies them other rights, for clearly, if nationals 
have no right to make reclamations, certainly aliens have not either. 

In‘ connection with this discussion of constitutional provisions, it is-a | 
fact worth noting that these constitutional limitations are to be found 
in those countries which more than any others have been subjected to 
almost continuous reclamations by foreign states. None of the Latin 
American countries which we generally consider as maintaining a more 
settled political life, have embodied rules of this sort into their Consti- 
tutions. It is true, however, that some of these nations have had recourse 
to other methods, notably statutory and treaty stipulations. Let us 
briefly consider some of the more important of these laws and decrees. 

A great number of statutory provisions has been the direct result of 
some civil war. More particularly has this been true of Venezuela and . 
Colombia. The former state was one of the first to resort to this modus 
operandi. In 1873, at the close of the memorable revolution in Ven- ` 
ezuela, the reclamations of injured aliens were so numerous, that in a 
vain attempt to deny its responsibility the. Venezuelan Government 
issued a decree that: ©? | 


neither domiciled foreigners nor wayfarers have the right to resort to 
diplomatic channels,’ unless when, having exhausted legal resources., 
before the competent authorities, it may clearly appear there has been a . 
denial of justice or notorious inj justice. 

Foreigners do not possess the right to demand indemnification io 
the government for the losses or injuries proceeding from the war, except 
in such cases as Venezuelans possess it. 


It must be noted, however, that a further decree modified the manifest 
severity of this law and gave to claimants a fairly wide latitude of rec- 
lamation. But, despite this fact, the Venezuelan decree is a landmark. 
in the history of responsibility, for, as I have said, it is one of the first 
forceful and outspoken repudiations of responsibility in statutory form. 
Four years after the issuance of this decree, the Colombian Government 
passed a law regulating the same question.®* It is true that it was slightly 


6274 Br. and For. Stat. Pap., 1065. 
63 68 Ibid., 776. 
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more liberal, in that it recognized certain claims proceeding from in- 
juries by revolutionists, but made these claims cognizable only by local 


. courts. Foreigners’ claims were not to be treated as claims of foreigners 


as such, except in respect to deprivation of property.®°4: The British 
Government made a vigorous protest against this law in a note addressed 
to the Colombian Government on January 3, 1878 ® and as a result a 
new law was passed, July 1878, giving administrative authorities the 
jurisdiction. This law was further amplified by decree." 

Another important series of statutes was enacted in Colombia in 1885, 
following another uprising. Strangely enough, the first decree recognized 
the fact that the problems arising out of this civil war were ones which 
gave rise to international responsibility. The claims -of foreigners were 
given into the hands of a mixed commission.®® A supplementary decree °° 
of 1886 stipulated, however, that the government was not necessarily 
responsible for losses sustained by aliens at the hands of rebels. In the 
following year came another amendment which apparently sought to 
limit the responsibility of the government for the acts of the officers of the 
de jure government as well. This decree enumerated the acts of officials 
for which the republic would hold itself liable, but denied responsibility 
for the same acts when committed by the rebels, except where respon- 
sibility was found to be recognized by international principle or was 


- found to be the practice of the civilized world.” In view of the cases 


which we studied, it would appear that this latter phrase completely 
nullified the preceding provisions. 

During these years other states, notably Salvador, Costa Rica, Mexico 
and Ecuador, enacted comprehensive legislation regulating the status 
of aliens. In the main, these provisions were very similar to the consti- 
tutional provisions which we have already examined. The Salvadorean 
law,” which put aliens on a footing with nationals and denied the right 


6468 Br. and For. Stat. Pap., p. 118. 
6 Tbid., p. 776. 

& 69 Ibid. , p. 376. 

6 Ilid. 

8 76 Ibid., p. 566. 

677 Ibid., p. 807. 

778 Ibid., p. 53 

7177 Br. & For. Stat. Pap., p. 121. 
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` of diplomatic intervention, was protested by both Great Britain and 
the United States.”? The United States insisted that the question was 
one of international. law, and: that furthermore decisions of national 
tribunals did not bar international remedy. The Salvadorean authorities 
did not attempt to maintain the position aimed at, but declared that 
the law referred “only to claims which have their origin in acts of the 
judicial authorities and not to claims that are founded upon an anterior 
act of the gubernative authority.” © 

A not dissimilar controversy arose over a Costa Rican law. promulgated 
in the same year. The law, which was in its essentials the same as the 
Salvadorean, was again protested by the United States. It was pointed 
out, that “a municipal law excluding foreigners from having recourse to 
their own sovereign to obtain for them redress for injuries inflicted by 
the sovereign making the law, has in itself no international effect.” 74 
The United States insisted, moreover, that it had a right to claim when 
it saw fit to do so. 

The Mexican law of this year had identical provisions to those of the 
other countries whose laws we have considered. No protest was made 
against these provisions.’° 

The law in Ecuador at first fairly liberal, in that it vested the govern- 
ment with discretion to recognize certain claims for equitable reasons,” 
was stringently amended in the vear 1888, following a civil war. The 
government refused to be responsible either for acts of insurgents, or for 
' the military operations or acts of repression and measures of security 
resorted to by the government.” This decree aroused considerable 
disapproval in the diplomatic circles. The diplomatic corps protested 
in a collective note to the Minister for Foreign Affairs on August 29, 
1888, informing him that pending instructions they would act on the 
principle that the international law of a state could not alter the prin- 
ciple of international law to the prejudice of aliens.” When the Presi- 


1277 Br. & For. Stat. Pap., p. 116. 

78 For. Rel., 1887, p. 114. 

74 Ibid., 1887, p. 99. 

7677 Br. & For. Stat. Pap., p. 1270 et seg. 
T8 Ibid., p. 728. 

779 Ibid., p. 781. 

18 Ibid., p. 166. 
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dent communicated this note to the Chambers, they refused to modify 
or amend it in any way. The President resigned but his resignation was 
not accepted.”? Four years later, the Ecuadorean law was changed.®° 
The new law did not attempt to deny the responsibility of the govern- 
ment for official acts but it limited liability to such cases alone. Dip- 
lomatic recourse was not expressly denied, but aliens were forbidden to 
resort to methods not open to nationals. 

In 1893, a comprehensive law was enacted by the Guatemalan Con- 
gress,*1 one whole section of which (Sec. VI) was devoted entirely to the 
question of diplomatic intervention. Liability was limited to acts of 
officials and diplomatic recourse was to be allowed only in cases of denial 
or of delay of justice. A similar law slightly more attenuated was passed 
in 1895 by the Honduranean Legislature.2? But neither this nor the 
previous laws were protested. In fact, experience proved that most of 
these laws were impracticable in operation. At best they were to be 
looked upon as an expression of gcvernmental policy which would be 
carried through if possible, but, if not, the administration would be 
willing to recede. | | 

A situation of this sort existed in 1903 when Venezuela attempted 
a statutory regulation of the matter.8* This law was merely an incident 
in the existing movement to escape liability for the civil war of the - 
previous years, which culminated in the pacific blockade. The right of 
reclamation was limited as in the otLer statutes which we have examined. 
The article relating to diplomatic intervention is interesting, and is 
worth quoting.’* It provided: 

That neither domiciled foreigners nor those in transit have the right 
to have recourse to diplomatic intarvention, except when legal means . 
having been exhausted before comp2tent authorities it is clear that there 
has been a denial of justice or a notorious injustice has been done, or 


that there has been an evident violation of the principles of international 
law. 


It is evident that the apparent r.gidity of this law is qualified by the 


1 For. Rel., 1888, p. 491. Nothing further is noted. 
8 84 Br. & For. Stat. Pap., p. 644. 

81 86 Thid., p. 1281. 

8287 Ibid., p. 708. 

83 96 Ibid., p. 647. 

84 Art. 11, Ibid., p. 648. 
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last phrase. For, what is a violation of international law, if injuries to 
aliens in civil war are not? And who, indeed, are the judges in this mat- 
ter? Certainly not the officials of the country making the law. This 
was perhaps the feeling of the diplomatic corps at Caracas, which met 
to discuss the question of remonstrating. No decision was reached, by 
them and apparently the master was dropped.™ 

A new type- of statute appeared in the year 1908 ® which, although 
it does not expressly deny liability or the righ= of diplomatic interven- 
tion, insists that no treaty shall be signed which seeks to place foreigners 
in-a better position than the nationals themselves enjoy. Moreover, it 
directs that treaties shall limit the right of diplomatic intervention .by 
describing the bounds in which diplomatic officers may act, and that 
endeavor shall be made to introduce into such treaties the principle 
of non-responsibility. | 

Apart from any argument as to the merits of treaty stipulation of 
this sort, it seems strange, that, in the face of general international 
opposition, Salvador should have passed a law of this sort. If, however, 
we regard this statute as a finel stand of the thecry of non-responsibility, 
we can at least explain if we cannot justify its existence. 

These laws must suffice us for our study of statutory regulation of 
the question of responsibility. As I have said before, these siatutes 
have been purposeless as far as any practical effect has been concerned. 
Both the European states and the United States have expressed grave 
disapproval of these acts, a disapproval which cn various occasions has 
taken the shape of formal remonstrance. To such the Latin American 
states have invariably been amenable, but they stand as a man by the 
right which they declare. they possess, namely, to regulate as they seé 
fit the question of responsibility. This leads us to the mention of the 
movement for a so-called American international law, especially as it 


has found expression in the acts and minutes of th2 various Pan-American 


Congresses. 


At the first Pan-American Congress held in tte year 1890,® the com- . 


mittee on claims and diplomatic intervention recommended that resolu- 
8 For. Rel. 1903, p. 806. 
% Ibid., 1908, p. 706. This is the frst statute of the kind which I have found. It is 
possible that similar ones preceded in. 
& International American Conference Repts. of Comm-ttees, Vol. II, p. 233 
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tions be adopted to the effect that foreigners were entitled to equal | 
rights with nationals, but that beyond this no nation had any obligation: 
or responsibilities. This is the familiar equality doctrine which we have 
already examined and found wanting. The projected resolutions re- 
ceived the unanimous support of the delegates with the exception of 
those of the United States. Mr. Trescot, the United States representa- 
tive, pointed out that to adopt these principles would be to exclude 
absolutely diplomatic reclamations and that cases of this sort were better 
handled by tribunals unaffected by the partialities and prejudices of 
municipal courts. 

At the second conference, the question came up and found expression 
in a number of resolutions. A convention was finally adopted which, 
predicating the doctrine of equality, came out squarely for a system of 
non-responsibility except where officials failed to comply with their 
duties. Alien claims were to be presented to the local courts alone; and 
diplomatic recourse was to be had only in case of denial or delay of jus- 
tice, or when there had been a manifest violation of the principles of 
international law.®* At present, all the states represented, except the 
United States, have become signatories to this ecnvention. | 

Prima facie, it would appear that these rules would put an end to 
all diplomatic recourse, but this is not in reality the case. It will be 
observed that a reservation was made of all manifest violations of inter- 
national law. This convenient phrase will permit of almost any latituce 
of interpretation as, for instance, was the case in Salvador in 1887. It is 
difficult to comprehend how these conventions will alter in any material 
way the practice even of the signatories. 

The problem of pecuniary claims was further settled by a convention 
which provided that they were to be submitted to arbitration when of 
sufficient importance and when they could not be amicably adjusted 
through diplomatic channels. As was pointed out in the third congress 
held at Rio de Janeiro, this stipulation precluded all but the claims of 
major importance from being settled in the way suggested. % The United 
States ratified this convention. 

8 Actas y Documentos de la pequnds Conferencia, p. 880. 
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A criticism of this movement may not be out of place at this point. 
Although from many points of view an attempt to formulate more 
definitely an “American” international law is highly laudable, yet it is 
to be condemned if it has as its mission the sabversion of principles 
which have repeatedly received the sanction of the great Powers. To 
build up a legal system which is in direct conflics with the existing cus- 
toms and precedents may prove in its consequ2nces a destructive in- 
stead of the constructive force which it pretends to be. 


A point which may have been noted and whick is of some importance 


is the fact that the movement among the Latin American states in so far 
as it affects the problem which we are studying has been essentially 
objective in character, that is to say, efforts have been directed more 
against the method of presentation of claims than against the problem 
of responsibility itself. I think this is due in large measure to the way 
in which most states have comprehended the whole quéstion, a fact 


which leads to no little confusion and inaccuracy. This stands out even 


more clearly in the treaties which Latin American states have concluded 
in their attempt to divest themselves of responsibility. 

The earliest treaty may be traced to the year. 1£.63 (Bolivia and Peru).°! 
This treaty, although it antedates the efforts at constitutional limitation 
of liability, was not the first attempt at regulacion. In 1852 the Ven- 
ezuelan Government, in connection with a proposed modification of 
American public law, had included a provision by which claims of 
foreign governments for injured individuals would not be received. To 
pave the way for an entente on this subject Setor Guzman was sent to 
various capitals, but apparently the proposal did not materialize. 

Other treaties soon followed the treaty noted above. It is not my 
purpose to discuss or to enumerate these provisions inasmuch as this 
was ably done by Mr. Harmodio Arias in an article in this JOURNAL for 
October, 1913, page 724. The list which is there given is complete but 
for the addition of a treaty between Italy and Paraguay, August. 22, 
1893, Article 3,°* and Bolivia and Chile, May 18, 1895, Article 5.54 


91 55 Br. & For. St. Pap., p. 837. 
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We have already seen that the Institute of International Law in its 
1900 meeting expressly condemned this sort of treaty-making and in the 
rules which it drew up it recommended that states refrain from such 
practices. This was a very serious condemnation of the Latin American 
movement, and, coming as it does from foremost publicists, indicates 
that there is a total lack of international precedent upon which such 
treaties might be based. We do not, however, condemn the latter solely 
for this reason, but because they are aimed at the subversion of an im- 
portant international principle. It is true that they affect primarily 
only the contracting parties, but the moral influence which such treaties 
may exert is certainly considerable. For example, two states might 
agree between one another not to prosecute acts of piracy which sub- 
jects of one state might inflict on the other. Certainly, the fact that such 
an agreement was limited to the signatories would not neutralize the 
demoralizing effect which the treaty might have not only upon interna- 
tional jurisprudence but upon the whole civilized world. So it is with 
the theory of responsibility. It is true that these treaties have in many 
instances proven of no practical effect, but the tendency is none the less 
dangerous and might pave the way to a discreditable practice among 
states. 

We turn next to the international practice of the Latin American 
states as it has been illustrated in the almost overwhelming number of 
cases which have arisen. We must perforce confine ourselves to the 
leading cases which have been of distinct constructive value, , keeping 
in mind the points which have already been noted. 

With the exception of the celebrated “Pastry War” between France 
and Mexico, none of the cases prior to 1850 are of any value to us, for 
it is only with the second half of the nineteenth century that the ques- 
tions of responsibility reached the dignity of international conflicts, and 
it is only then, moreover, that the Latin American states began a more 
concerted and purposeful resistance to the theory of international 
responsibility. Let us briefly examine the Pastry War case.’ 

Like other Latin American countries, Mexico since her independence 
had been prey to continuous insurrection during which considerable 
losses had been sustained by foreigners, more particularly by French 

% 27 Br. & For. St. Pap., p. 1178; H. H. Bancroft, Works, Vol. 13, p. 187. 
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‘subjects. The basis of the relations between France and Mexico was a 
provisional treaty which had never keen signed by Mexico, and for this 
reason no attention was paid to French demands. France finally made 
a peremptory demand for an indemnity of 600,000 franes,** but this was 
refused and accordingly diplomatic relations were severed and Mexican 
ports declared tc be under blockade. This procedure did not bring 
Mexico to terms. Reinforcements were sent anc, following an unsuccess-_ 
ful conference, Vera Cruz was bombarded and abandoned by the in- 
habitants. At this point Great Britein offered to mediate, and the two 
contendants agreeing, a new conference was held. ‘france did not, 
however, follow up her advantage but asceptad practically the same 
conditions which had been previously offered ker by the Mexican Gov- 
ernment.” ` 

During the course of the dispute, an interesting doctrine was aired by 
the Mexicans. They declared that * “We are a nation always agitated 
by revolutions; as such we suffer all the consequences of a state of rev- 
olution, popular tumult, robberies, plunderings, assassinations, unjust 
decrees, and since we are obliged to suffer all these evils, we consider that 
the foreigners who may be in our country must suffer like ourselves, 
without a chance of redress or compensation.’ However anarchistic 
this confession of faith may appear, it is not en isolated expression of 
opinion. It stands as the most candid and concise statement of the 
principle which the Latin American states are forever reiterating. 

In the year 1856 an important case known as the “Panama Riot 
Case” arose between the United States and the Republic of New 
Granada. The outbreak arose as the result of a quarrel between a 
- railroad passenger and a negro vender. The negro’s companion shot 
among the passengers, a mob collected and attacked the travellers and 
they were even joined by the police. The mob was dispersed only after 
many passengers had been killed. l 

The case was finally decided by. arbitration, which was provided for 
in a convention signed September 10, 1867, in which the Government 


3 27 Br. & For. St. Pap., p. 1178; H. H. Bancroft, Works, Vol. 13, p. 187. 
7 27 Br. & For. St. Pap., p. 1186 ff. 

8 Ibid., p. 1176. 
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of New Granada acknowledged “its liability arising out of its privileges 
and obligations to preserve peace and good order along the transit 
route.” The case was not settled, as is generally supposed,!! or the 
basis solely of the treaty stipulation. General Herran, the envoy of 
New Granada, pointed out that this was an extraordinary liability of 
his government based not alone on treaty stipulation between the coun- 
tries but on a principle of international law as well. 1? 

It is interesting to note that in the next dispute over the rights of 
foreigners, Mexico was again involved. This was the celebrated triple 
intervention of the years 1861-2. The facts of the case are familiar. 
British claims were based not only upon demands of indemnity for ir- 
juries sustained by some of her citizens during long series of disorders, 
but also included important claims for funded debt and a large sum of 
money stolen from the legation.’ Spanish claims were based mainly 
upon recognition of claims by. a previous convention, whereas French 
intervention was solely to recover for bonded indebtedness of Mexico. *“4 
The existing government refused to recognize the acts of its predecessors 
and, after protracted diplomatic wrangling, relations were severed and a 
joint intervention was decided upon. A convention was signed Octo- 
ber 31, 1861 by the three Powers in question and to this the United States 
was invited to give adherence. Mr. Seward declined,!* but indicated 
that the United States would not interfere as long as the provisions of the 
convention were observed. 

In the latter months of the year 1861 the squadrons of the three 
Powers sailed to Vera Cruz and seized that port, but before any fur- 
ther definite operations were entered upon both the English and Spanish 
forces withdrew.’ ‘The intention of the French had become apparent, 
and the other governments refused to identify themselves with this 
policy. A treaty was made between Great Britain and Mexico but was 


10 Malloy, Treaties, etc., of U. S., Vol. I, p. 302. 
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not ratified.” A convention of 1866 finally settled the question in. 
favor of Great Britain. 1® 

Such, in brief, are the outlines of the intervention in Mexico as far 
as it affected the problem with which we are concerned. The French — 
claims were not for injuries to aliens, so we shall not discuss the period 
of French dominance in that country. It may be said, however, that 
although these claims of responsibility differed in kind and had perhaps 
a more forceful legal sanction than those which we are considering, yet 
at bottom many of the same principles are involved, and from this point 
of view the French intervention may be said to have had some effect upon 
the law of responsibility. At the same time we must remember that a 
great many other elements, especially political ones, were also involved 
in this dispute which in turn rob the incident of some of its international 
significance. | 

Another point which we may well consider at this point is the question 
of the influence of the Monroe Doctrine upon the attitude of the Latin 
American states. I know that there has been a general feeling that much 
of the indifference and even defiance of these states is based upon the 
idea that the Monroe Doctrine will afford them protection. Whatever 
are the virtues or defects of this doctrine, it 1s certainly true that on no 
occasion has the United States invoked it to protect the turbulent 
southern republics frorm being coerced into paying their debts. It is 
really inconcelvable that the Latin American states could hope for a 
protection which has never been offered them. Of course, there may be 
some mystic moral force to the doctrine which has led European states 
to keep hands off when otherwise they would have intervened. But if 
this is so it has been incommensurable. 

There is a single case recorded in which we have the interesting situa- 
tion of a Latin American state claiming the responsibility: of a great, 
Power. This is the case of Alleghantan, an American ship loaded with 
guano belonging to the Peruvian Government. The ship was burned by 
Confederate forces in Chesapeake Bay. In a note of January 9, 1863, 
Mr. Seward rejected the claim on the ground that it was an act of treason. 
‘and piracy which the United States had been unable to suppress al- 


107 53 Br. & For. St. Pap., p. 573. 
108 56 Ibid., p. 7. 
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à though it had been extraordinarily vigilant. There was no fault on the 
part of the United States. The claim was later brought before a joint 
claims commission but was rejected on the ground that it was a govern- 
ment claim and not that of a private citizen. 1° 

The same commission which settled the Alleghanian claim also decided 
a number of claims in favor of the United States, against Peru, for in- 
juries to its citizens in various revolutions. Again in 18711 another 
settlement was made by the Peruvian Government for damages caused 
by the sacking of Callao in 1865 by the Pradist insurrectos. Two United 
States citizens were indemnified by this decree.!” 

In this same year the United States was also pressing a claim against 
Colombia for the seizure of the steamer Montijo, an American vessel, ` 
by a party of revolutionists in the State of Panama.!2 The Colombian 
Government denied its responsibility for losses to aliens through “ com- 
mon crimes.” It prosecuted the offenders, but ineffectually. Finally, 
arbitration was resorted to in 1874 and the case was decided for the 
United States. . 

Two points of interest were raised in this dispute. First of all the 
Colombian Government asserted that it would not be held responsible 
for debts of the State of Panama because they were in this case private 
debts. The umpire refused to agree with this. He insisted that the 
debts were those of the federal government, not only because a violation 
of treaty privileges was involved, but also because they were clearly 
public in character. In a federal system, he said, constituent states 
were non-existent so far as foreign relations were concerned. The second 
point involved the fixing of liability. The officers of the Union had 
failed in their treaty and international law obligation to protect United 
States citizens. -Clearly it was the duty of the President of Panama as 
agent of the government to recover the Montijo. “It is true,” he said, 
“that they did not have the means of. doing so. * * * but this 
absence of power does not remove the obligation. The first duty of 
every government is to make itself respected both at home and abroad. 


10 For facts cf. Moore, Arb., Vol. II, p. 1615 et seg. 

110 Moore, Arb., Vol. II, pp. 1629, 1652-7. 

111 VI Moore, Digest: p. 973. | 

112 Moore, Arb., Vol. II, p. 1421; For. Rel. 1871, p. 230. 
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If it promises protection to whom it consents to admit into its territory 
it must find the means of making it effective. If it does not do so, even 
if by no fault of its own, it must make the amends in its power, viz., 
compensate the sufferer.” 

Another case based on very dani facts was that of the Venezuelan 
Transportation Company.!43 This was an American corporation op- 
erating in Venezuela. Steamers of the company were seized during the 
course of an insurrection and serious losses incurred. The diplomatic 
correspondence in this case dragged on for some twenty years, and at 
one time war seemed imminent. In June, 1890, the President of the 
United States was empowered by join’ solution of Congress to take 
such measures as were necessary. Fortunately these measures were the 
entering into arbitration in favor of the United States. It may be noted . 
that the Venezuelan Government strenuously combatted the claims of 
the United’ States, alleging that they were contrary to the principles 
of responsibility which the United States herself was at that time 
avowing. | 

In 1885 the United States and several other countries had occasion 
to claim the responsibility of Colombia.!44 We have seen that this state 
attempted to regulate the matter by decree. .This was unsuccessful, 
and although almost thirty years have since passed no results have been 
reached. 

We turn next to a series of important revolutions, beginning with 
the year 1891, which gave considerable impetus to the growth 
of international responsibility. In Chile a usurping president was de-. 
posed by the party supporting the Congress, but not without some 
rioting and bloodshed.'!®> On August 8, 1892, the United States con- 
cluded a convention with Chile whereby claims were submitted to an 
arbitral tribunal. The claims were decided in favor of the United . 
States. So, too, with the claims of England, France, Norway-Sweden 
and Italy. German claims were settled through diplomatic channels. 
The conclusion of these conventions would indicate that the Chilean 
Government did not refuse to regard itself as responsible and this wag 


113 Moore, Arb., Vol. II, p. 1693 et seq. i 


114 Sen. Doc. 264, 57th Cong. 1 sess.; 76 Br. & For. St. Pap., p. 566. a | 
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in fact very clearly shown by the correspondence with the United 
States. 116 

A serious dispute arose between Venezuela aid. certain European 
Powers as a result of claims of responsibility following the civil war 
of 1892. The Venezuelan Government had established a special claims 
commission for payment of all.requisitions of the de jure government. 
All claims were cognizable -only by the high federal court, a plan 
which left to the Venezuelans the final determination of the same. A 
proposal to form an international commission was repudiated with such 
vigor that the diplomatic corps decided to bring pressure to bear, and 
to this end drew up a memorandum to which most of the interested 
parties became signatories. A change in the personnel of the corps 
overthrew these plans, and the entente was. never formed. Italy, which 
opposed the plan, managed to effect a settlement on a basis of from five 
to thirty per cent.4’ The French claims were settled by a convention 
in 1902.18 It is important to note that despite the settlement which: 
was made with Italy, the Italian Government expressed itself very 
firmly as opposed to diplomatic.intervention in affairs of this sort. 

The following year occurred the revolution in Brazil which over- 
threw the empire.'!® The Brazilian Congress instituted a court of claims 
to take cognizance of claims of aliens, denying, at the same time, the 
right to resort to diplomatic intervention to effect these ends. Never- 
theless, France, Spain, Germany, Austria-Hungary, Russia, Belgium 
and Denmark all secured recognition of their rights through regular 
diplomatic channels. 

The claims of Italy were the most numerous of all. But, unfor- | 
tunately for her cause, the Green Book, recently issued, in which she 
had so. thoroughly disapproved of the use of diplomatic intervention, 
was seized upon by the Brazilian Government and used as ammunition 
against its author. The claims of Italy were presented on March 11, 
1885, to the Brazilian Government, but the latter repudiated respon- 

116 For. Rel. 1892, p. 54. | 

u JI R. D.I. P., p. 45. 

118 Sen. Doc. 533, 59th Cong. ist Sess. The Italian Government published com- 
promising papers in a Green Book which led to recall of Venezuelan ministers in 


France and Belgium. France retaliated in kind. 
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sibility for injuries resulting from acts of insurrectos, and, furthermore, 


what it was pleased to call vis major. A counter-proposition of the. 


Brazilian Government was rejected, but after negotiation, the Italian 
and Brazilian ministers signed two protocols, one by which a mixed local 


commission was to settle certain claims; the other protocol submitted 


certain questions to arbitration by the President of the United States. 


The protocols were submitted to the Brazilian Congress and while - 


still in the stage of debate popular excitement broke forth in riotous 
_anti-Italian manifestations and in the Sao Paolo some 65 persons were 
killed and wounded. The Italian Government, very much excited over 
these events, dispatched a flying squadron to Brazil and all emigration 
was forbidden. Despite these warlike manifestations, however, the 
whole matter was settled peacefully and the sum of 4,900,000 francs 
was granted in settlement of claims not otherwise regulated. ` 
During the same civil war three French citizens were killed, and 
reparation: was demanded by the French Government. Brazil replied 
with the much quoted note of October 9, 1893,1” denying all liability 
but two years later 900,000 ie were paid the French Government by 
way of indemnity. 


These cases; occurring in the years most fruitful of mob outbreaks, . 
although they. present many points of difference, notably in the acknowl- 


edgment of the right of diplomatic intervention, in result they have been 
the same. The indemnity has been paid and another acknowledgment 
of liability effected. We now turn to the celebrated Venezuelan inter- 
vention of 1902. 


Most of the important European states had claims of sapansibihty l 


against Venezuela, but those of Great Britain, Germany and Italy were 


the most numerous. The British claims included demands of reparation . 


for the seizure of certain vessels as well as for injuries to its citizens in 
the recent uprisings. The Italian and German claims were similar in 
nature and included certain contract claims. The conflict was inau- 
gurated by the presentation of a promemoria by the German Ambassador 
to the United States in which it was proposed to present an ultimatum 
ànd then resort to a blockade of Venezuelan ports.1°! It was not ‘until 


129 Archives Diplomatiques, Vol. 48, ser. 2, p. 215. 
121 For. Rel. 1901, p. 193. 
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a year later that these proposals were carried into effect. Great Britain 
and Italy joined with Germany im the presentation of an ultimatum, 
December 7, 1902, and the following day diplomatic relations were 
severed. The events which followed are familiar. The Venezuelan 
gunboats were seized and a blockade cf the Venezuelan coast was entered 
into, with the result that President Castro finally capitulated and in a 
note sent by the American Minister to the State Department, Decem- 
ber 31, 1902, declared that he recognized in principle the claims of the 
allied Powers./2? His proposal to arbitrate was accepted with certain 
reservations, and by February 16, 1903 the blockade was raised. Mixed 
commissions settled all questions but that of preferential payment, 
which was submitted to The Hague.?*" 

Since the Venezuelan case, we have had two minor cases arising, that 
of Deebs against Colombia, which resulted in payment of indemnity for 
injuries sustained by him in a revolution, and again the final decision 
against Colombia in the Cerutti affair.'*4  Doubtlessly, the recent 
Nicaraguan, Venezuelan and Mexican imbroglios will give rise to im- 
- portant claims of responsibility. . . 

It remains for us to review the Letin American situation. On the 
whole, despite the monotonous reiteration of opinions of non- 
responsibility, the development has been steadily toward increasing 
liability. Statutory and constitutional provisions have alike proven 
unavailing to stem the tide of internetional.progress and opinion, and 
the unusual number of cases resulting in an assumption of liability have 
furnished the law with tremendous precedent. It is difficult to prophesy 
what will be the future development in Latin America. It is not 
impossible that the increasing tendency to arbitrate will bring an ad- 
justment of many former difficulties. Certainly, in view of the present 
attitude of the Powers, this method presents itself as the most satisfac- 
tory solution of an embarrassing situation. But whatever course the 
Latin American states may in the future pursue, they can hardly con- 
tinue to repudiate the theory of responsibility, which is now an integral 
part of international law, without reflecting on their international 
prestige. 


122 For. Rel. 1903, p. 803. : 123 Ibid., p. 823. 
124 The question of responsibility was not important in this case. 
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y 

- In conclusion, I should like to say something about the development 
of the law of international responsibility in the practice of China and of 
the United States. My study of the cases involving these states is, 
unfortunately, not yet completed, but I may be able to indicate some 
-of the general tendencies. | 

In China, outrages against aliens have been confined largely to mob 
violence based on a deep-seated anti-foreign sentiment. This feeling 
expressed itself originally in various forms of government oppression, 
especially during the eighteenth century, when the spoliations of Anglo- - 
Saxon adventurers brought a reversal of the early pro-foreign policy of 
the government. The hostility of the ruling classes communicated itself 
to the populace, and mob outbreaks against foreigners began to occur 
with some regularity in the latter twenties of the nineteenth century, 
when European operations in China were still confined to the activities 
of the great mercantile companies. The growth of commercial relations 
with China seems rather to have enhanced than to have diminished the 
prejudices against aliens. And events like the Opium War of 1840, and 
- again the campaigns which culminated in the treaties of Tientsin, cannot 
have increased the liking of the Chinese people for the alien intruders. 
Up to the time of the last mentioned treaties, the outbreaks were sporadic 
and acknowledgments of responsibility were invariable. The Chinese 
authorities, however, insisted that rules of international law were not 
for them. On the other hand, the European states were equally certain 
that only thus were the relations between Orient and Oeccident to- be 
amicably adjusted. This was, of course, an unwarranted assumption, 
and the international law which was administered was much at variance 
with the principles which governed the relations among European 
states. 

After the treaties of Tientsin the Europeanization of China proceeded 
more rapidly, but at the same time the anti-foreign sentiment, under 
the tutelage of secret political clubs, grew more aggressive, and, begin- 
‘ning with the fearful Tientsin massacre of 1870, we have a long series 
of almost annual outrages which culminated finally in the European 
intervention in the Boxer troubles. Next to the Venezuelan affair of 


INTERNATIONAL RESPONSIBILITIES OF STATES 851 


1903, there has been a no more pronounced and spectacular vindication 
of the international responsibility of states. Since 1900, however, there 
have been further instances of outrages upon aliens and it does not 
appear that any change is imminent. 

I have already remarked upon the peculiar character of the itar 
national law which was administered in China in the early nineteenth 
century. This was due not only to the singular policy of aloofness in- 
sisted upon by the imperial government, but also to the fact that ex- 
tended „extraterritorial jurisdictior. was exercised in China by all the 
important Powers. After the year 1858, these influences became of less 
importance, at least as regards the present problem, and the law of 
responsibility appears to have follcwed the same line of development as 
in other parts of the world. Indeed, the Chinese Government appears 
to have expressly recognized these principles when, on various occasions, 
it had reason to demand the respcnsibility of the United States for in- 
juries sustained by its subjects, the result of mob outbreaks. We may, 
therefore, say that in general the principle of responsibility is firmly es- 
tablished in the international law which has developed from Chinese 
precedents. | 

We have already had occasion t> observe in some detail the practice 
of the United States. Two facts stand out with some prominence; the 
United States has always been ready to press claims for injuries to its 
own citizens abroad, and has been uniformly successful in obtaining 
acknowledgments of liability; on the other hand, this same government 
has invariably repudiated the principle of responsibility when similar 
claims have been made upon it and in most instances an indemnity has. 
been granted. i 

This same tendency we have ncted elsewhere but in no state hes it 
been so conspicuous as in our own country. This is due, perhaps, to the 
traditional belief that responsibility must first be denied before an indem- 
nity may be paid. Most of the indemnities paid by the United States . 
have been paid in this fashion and have been carefully classified as ex- 
pressions of spontaneous liberality. Thus, the Spanish claims in 1850, 
the Italian lynching cases and the Chinese cases were all of this sort. 

There is little excuse for the inconsistencies practiced by the United 
‘States. We have seen that indemnities once paid have invariably had 
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the effect of an expression of responsibility, no matter how they may 


have been limited or designated. This has also been the case in this . 


country, and many of the cases which were settled on the spontaneous 
liberality principle have since been cited in support of,the principle of 
absolute liability. The continuance of the policy of the United States 
does not reflect a great deal of sredit on the statesmen who insist upon 
it and its only effect is to obscure the real international law. 

Jurrius GOEBEL, JR. _ 
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EDITORIAL COMMENT 


THE WAR IN EUROPE 


The great European conflagration which has been predicted for a 
number of years, and as to the causes, results and conduct of which 
volumes have been written, has at last come upon the world with amaz- 
ing rapidity, when it was apparently least expected, and with inexpres- 
sible fury. Within less than two weeks from the time when it was first 
known that a possible casus belli existed between Austria and Servia, 
growing out of or induced by the assassination of the Archduke Francis 
Ferdinand and his wife at Serajevo on June 28th last, not only were 
those two nations involved in armed conflict but they had brought into 
the maelstrom of war four other great Powers and two lesser ones. 
Within a few more days a fifth Power had indicated its purpose to take 
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part in this great tragedy of modern times and the “dramatis persone” 
may not yet be complete. Arrayed against the Dual Alliance, composed 
of the Teutonic empires of Germany and Austria, are the members of 
the powerful Triple Entente, Russia, France, and Great Britain with her 
powerful colonial dominions and her Far Eastern ally, Japan, and the . 
small kingdoms of Servia and Montenegro. Fighting side by side with 
them are the Belgians, brought unwillingly and involuntarily into the 
conflict. The Triple Alliance has probably passed into history, for the 
Italian Government has declared its neutrality and is reported to have 
taken the position that it is not bound by the alliance to take part in 
the war because it is one of aggression and not of defense. 

What is the cause of the war, and why are the various nations involved? 
For the real reasons we must no doubt look to the underlying rivalries 
and jealousies of the peoples affected, and to the clash of their racial 
ambitions and national interests. On paper, Austria-Hungary, believing ` 
that the integrity of their empire was threatened by Servian ambitions 
and propaganda, delivered, on July 23, 1914, an ultimatum to Servia 
the conditions of which it could not reasonably be expected would be 
unconditionally complied with. Upon the failure of Servia to comply 
unconditionally within the time-limit set in the ultimatum, Austria 
declared war on July 28, 1914. Russia declined to stand by and quietly 
allow a further increase of Austrian influence in the Slav countries by a 
repetition of the events of 1908 when Bosnia and Herzegovina were 
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France was attacked at several pomts, including an invasion by the 
German army through Belgium anc Luxemburg. Great Britain, as a 
party to the treaty guaranteeing the neutrality of Belgium, demanded 
that Germany respect the guarantees of that treaty, to which she was 
also a party. Germany declined to comply with this demand and Great 
Britain on August 4th declared waz.. Later Japan, the ally of Great 
Britain in the Far East, demanded that Germany relinquish her posses- 
sions there and remove her fleets from Far Eastern waters. Upon the 
‘failure of Germany to comply with this demand, Japan, on August 28rd, 
declared war. In order that there might be no technical hitch m the con- 
duct of the war operations, the different belligerents who had not de- 
clared war upon all the belligerents on the other side, took occasion at 
opportune times formally and officially to do so. 

Since its outbreak the war has been pushed with unsurpassed vigor. 
and determination on both sides. The numbers of men and the power 
and equipment of the armies reported to be engaged seem beyond ordi- 
nary comprehension. The details from the battle fields which are al- 
lowed to leak through the strict censorship do not seem actually to fall 
short of the awful carnage and destruction, horrors and suffering de- 
scribed by writers of fiction within the last few years in their predic- 
tions of a great catastrophic struggle, which enlightened people every- 
where hoped would remain a figment of the imagination. Humanity 
seems at last to have been dealt a staggering blow in a vital place. 

Upon whom rests the grave responsibility for the outbreak of the war 
and its inevitable results? It is not for the JOURNAL to attempt to say. 
We refer our readers without comment to the official communications 
which preceded the opening of hostilities; published by Great Britain 
and Germany and reprinted in the SUPPLEMENT to this issue. In them 
will be found the official views as to the causes of the war and the reasons 
for and the facts upon which those views are based. Each reader may 
peruse them and draw his own conclusion. 

Regardless of the reasons or responsibility for the war, it has already > 
raised questions of the gravest: concern to those interested in the main- 
tenance and progressive development of sound principles and practices 
of international law. Other questions, important, but of less concern, 
some of them to be decided for the first time, have also come up for 
solution. It is the purpose of the JouRNAL, to supply its readers from 
time to time with articles or editorial comments by competent writers 
on the different questions raised by or growing out of the war. 
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The attitude of the United States Government is one of strict and 
impartial neutrality. Proclamations of neutrality between the various - 
belligerents were promptly issued by President Wilson. In addition, 
he has let it be known that the Federal Government would look with 
disfavor upon loans made by Arnericans to any of the warring nations 
which might enable them to carry cn or prolong the hostilities. He has 
also issued a statement to the American people asking them individually 
to remain neutral in words as well as in actions. This statement, which 
is printed below, besides being pub-ished in the daily press throughout 
the country, has been posted in 60,000 post offices in the United States, 
in the English, German, Italian, Polish and French languages: 


My FeLLoOw COUNTRYMEN: l 

I suppose that every thoughtful man.in America has asked himself, during these 
last troubled weeks, what influence the European war may exert ‘upon the United 
States, and I take the liberty of addressing a few words to you in order to point out 
that it is entirely within our own choice what its effects upon us will be and to urge 
very earnestly upon you the sort of speech and conduct which will best safeguard oe 
nation against distress and disaster. 

The effect of the war upon the Unitet States will depend upon what American © 
citizens say and do. Every man who really loves America will act and speak in the 
true spirit of neutrality, which is the spirit of impartiality and fairness and friendliness 
to all concerned. The spirit of the nation in this critical matter will be determined 
largely by what individuals and society and those gathered in public meetings do and 
say, upon what newspapers and magazines contain, upon what ministers utter in their - 
pulpits, and men proclaim as their opinions on the street. 

The people of the United States are drawn from many nations, and chiefly from the 
nations now at war. It is natural and inevitable that there should be the utmost 
variety of sympathy and desire among them with regard to the issues and circum- 
stances of the conflict. Some will wish one nation, others another, to succeed in the 
momentous struggle. It will be easy to excite passion and difficult to allay it. Those 
responsible for exciting it will assume:a heavy. responsibility, responsibility for no less 
a thing than that the people of the United States, whose love of their country and’ 
whose loyalty to its government should unite them as Americans all, bound in honor 
and affection to think first of her and her interests, may be divided in camps of hostile 
opinion, hot against each other, involved in the war itself in impulse and opinion if not 
in action. 

Such divisions among us would be fatal to our peace of mind and might seriously 
stand in the way of the proper performance of our duty as the one great nation, at 
peace, the one people holding itself ready to play a part of impartial mediation and 
speak the counsels of peace and accommodation, not as a partisan, but as a 
friend. 

I venture, therefore, my fellow countrymen, to speak a solemn word of warning 
to you against that deepest, most subtle, most essential breach of neutrality which 
may spring out of. partisanship, out of passionately taking sides. The United States 
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must be neutral in fact as well as in name during these days that are to try men’s 
souls. We must be impartial in thought as well as in action, must put a curb upon 
our sentiments as well as upon every transaction that might be construed as a pref- 
erence of one party to the struggle before anpther. 

My thought is of America. I am speaking, I feel sure, the earnest wish and pur- 
pose of-every thoughtful American that this great country of ours, which is, of course, 
the first in our thoughts and in our hearts, should show herself in this time of peculiar 
trial a nation fit beyond others to exhibit the fine poise of undisturbed judgment, the 
dignity of self-control, the efficiency of dispassionate action; a nation that neither sits 
in judgment upon others nor is disturbed in her own counsels and which keeps her- 
self fit and free to do what is honest and disinterested and truly serviceable for the 
peace of the world. ` 

Shall we not resolve to put upon ourselves the restraints which will bring to our 
people the happiness and the great and lasting influence for ‘peace we covet for 
them? 


If the accounts from the scene of conflict, of violations of the rules of 
international law, of brutalities committed in contempt of the laws of 
civilized warfare, and of atrocities perpetrated in disregard of the rights 
of humanity seem to make it difficult to conform to the President’s 
admonition, let us bear in mind his reply to the protest of the German 
Kaiser: | 


I received your Imperial Majesty's important communication of the 7th and have 
read it with the gravest interest and concern. I am honored that you should have 
turned to me for an impartial judgment as the representative of a people truly dis- 
interested as respects the present war and truly desirous of knowing and accepting the 
truth. l 

You will, I am sure, not expect me to say more. Presently, I pray God very soon, 
this war will be over. The day of accounting will then come when I take it for granted 
the nations of Europe will assemble to determine a settlement. Where wrongs have 
been committed, their consequences and the relative responsibility involved will be 
assessed. 

The nations of the world have fortunately by agreement made a plan for such 
a reckoning and settlement. What such a plan cannot compass the opinion of man- 
kind, the final arbiter in all such matters, will supply. It would be unwise, it would be 
premature, for a single government, however fortunately separated from the present 
struggle, it would even be inconsistent with the neutral position of any nation which 
like this has no part in the contest, to form or express a final judgment. 

I speak thus frankly because I know that you will expect and wish me to do so as 
one friend speaks to another, and because I feel sure that such a reservation of judg- 
ment until the end of the war, when all its events and circumstances can be seen in 

their entirety and in their true relations, will commend itself to you as a true ex- 
pression of sincere neutrality. 
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AN INTERNATIONAL SERVITUDE 


The Supreme Court of Cologne (Oberlandesgericht) rendered, on 
April 21, 1914, a very important judgment against the Aix-la-Chapelle- 
Maastricht Railroad Company, in which the Dutch Government, inter- 
vened on behalf of its lessee.! The plaintiff in this case cwns, it appears, 
a number of houses situated at Naustrass near Herzogenrath, and al- 
leged. that they had been damaged and depreciated in value by reason 
of the dominial or governmental mine worked by the lessee of the Nether- 
land Government. Leaving out details, the important point before the 
court, and which it squarely decided, was whether the lessee, operating 
a mine within Prussian territory, was subject to the mining law of 
Prussia in the assessment of damages, or whether, admitting the injury 
to have taken place, the law of the Netherlands was to be applied. In 
an ordinary suit this question could not have been argued, as in matters 
of real estate the local law is universally held to be applicable. The 
circumstances, however, were peculiar, and by reason of this peculiar- 


ity and the legal status created, the case is one of more than passing 


interest. 

It appears that a boundaiy treaty between Prussia and the Nether- 
lands was concluded on June 26, 1816, and that.certain districts, in- 
cluding the one in which the mite in question was located, were ceded 
to Prussia. It was provided, however, in Article 19 of this treaty that 
“the cession of the districts * * * shall cause no damage or dis- 
advantage to the exploitation of the coal mine”, and that the Dutch . 
Government, ‘or in its place the lawful owner, retains the authority to 
carry on in the ceded parts works serviceable for the mining of coal or 
for drainage purposes. Neither under the pretext of instructions issued 
to its engineers, nor by imposts or other burdens, may the Government 
of Prussia interfere with or restrict the mming of coal or the bringing’ 
of the coal mined to the surface; nor pay it place any hindrance in the 
way of its being marketed.” 

The question involved was whether the interest which the Dutch 
Government had in the mine was to be considered as a mere concession, 
in which case it would be subject to Prussian: law, or whether -it was to 
be regarded as an international servitude, in which case it was contended 
that it would not be subject to the Prussian law. According to the first 


1 Decision printed in Judicial Decisions, page 907. 
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view, the mining right would be a creature of private law and as such 
controlled by its provisions. According to the second view, the mining 
right would be a creature of international law and controlled by its 
provisions. The court adopted the latter view, as appears from the 
following judgment: | os 


The opinion of the judge of the lower court, to the effect that the aforesaid author- 
ity of the Dutch Government must be regarded as a mining concession, transferred 
to the defendant, does not meet the present case. The plea entered by the inter- 
vener that, in conformity with all the ciccumstances, the boundary treaty between 
Prussia and the Netherlands is in the nature of an agreement coming within the 
sphere of international law, by which the territorial sovereignty of the two neighbor- 
ing states was mutually defined, must be eccepted. Parts of the districts of Kerkrade 
and Rolduc go to Prussia, but the Dutch Government retains the right to carry on 
mining in the ceded parts. This means, as the intervener correctly states, not what 
might be termed a mining concession of the Dutch Government granted by Prussia 
according to civil law, but the exclusion of certain sovereign rights in the ceded parts 
resulting from the territorial sovereignty. In so far as the right to mine coal and 
other minerals contained in this coal-field comes into question, part of this territorial 
sovereignty remains with Holland. Because of this fact, a sort of international servi- 
tude has arisen by which Holland is, as a state, entitled, now as previously, in the 
matter of this mine, to exercise its own legislative authority and police supervision; 
‘that is, it has real sovereign rights with respect to the object situated within the 


territory of the foreign state. (See Ulmann, Völkerrecht, pp. 320 ff.) 
bon 


It would seem that this Judgmert is an express recognition of an in- 
ternational servitude, and that an essential element of such a legal. status 
is that the country, on whose behalf it is created, exercises its right as a 
sovereign, and ‘that for the purpose of the exercise of the right, it is 
withdrawn from the sovereignty of the grantor. 

In the recent North Atlantic Fisheries arbitration, decided at The 
Hague in 1910, the tribunal used language calculated to throw doubt 
upon the existence of international servitudes, explaining that the doc- 
trine “originated in the peculiar and now obsolete conditions prevailing 
in the Holy Roman Empire, of which the domini terrae were not fully 
sovereigns”; that “the modern state *.* * has never admitted 
partition of sovereignty, owing to the constitution of the modern state 
requiring essentially sovereignty and independence”; that the doctrine 
was “but little suited to the principle of sovereignty which prevails in 
states under a system of constitutional government * * * and to 
the present international relation cf sovereign states, has found little, 
if any, support from modern publicists. It (the international servitude) 
could therefore, in the general interest of the community and of the 
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parties to this treaty, be affirmed by this tribunal only on the express 
evidence of an international contract.” 

It cannot be said that Prussia and the N sfheriniide at the time of the 
treaty of 1816 between them “were not fully sovereigns,” and it can- 
not be maintained with any show of reason that Prussia or Holland is 
not a modern state. It may be that a servitude is ‘‘little suited to the 
principle of sovereignty,” but this is a matter for the nations them- 
selves to determine.. The statement of the tribunal that the doctrine 
“has found little, if any, support from modern publicists” flies in the 
teeth of most modern publicists, who overwhelmingly support the doc- 
trine. It is difficult to ascertain just what the tribunal meant by say- 
ing that it could affirm the doctrine “only on the express evidence of an 
international contract,” unless it means that the term servitude should 
be used in the treaty creating this status. The contract between Prussia 
and Holland of 1816 did not use the term servitude, although the Ober- 
landesgericht held that it created a status aptly termed an international 
servitude, which it could not have done if it were impressed by the ar- 
bitral award of the fisheries tribunal. | 

It is not the purpose of this comment to thresh over the fisheries dis- 
pute. It merely calls attention to the fact that a modern state, with a 
constitutional form of government, recognized the doctrine of servitude 
against its own interest in the interpretation of a treaty in which the 
term servitude was not mentioned, and declared squarely that the right 
created was a sovereign right in favor of the grantee and, as such, with- 
drawn from the sovereignty of the grantor. For this reason the case is 
not merely of interest to the parties in litigation, but to students of 
intérnational law in all parts, of the world. 


MEXICO 


Previous comments in these. columns have informed our readers from 
time to time of the course of events in the revolution which has been in 
progress in Mexico for several years. The comment in our last number - 
narrated the events leading up to the mediation of Argentina, Brazil and 
Chile, growing out of the Tampico flag incident and the occupation 
of Vera Cruz by the American forces. The result of the mediation, 
namely, the conclusion of a protocol between the United States and - 
General Huerta, which adjusted the differences between them and left 
the organization of a provisional government which would be recognized 


EDITORIAL COMMENT —6€861 


by the United States, to be agreed upon by the contending Mexican 
factions, was also stated. Since taen, ‘events in Mexico have moved 
rapidly toward a peaceful termination of the civil war. : 

Immediately upon the conclusion of the agreement between the United 
States and General Huerta, it appears that the mediators invited General 
Venustiano Carranza, the First Chief of the Constitutionalists, to send 
delegates to meet representatives of General Huerta, to discuss and agree 
upon the organization of a provisional government which could bring 
about the pacification of the country and re-establish normal conditions. 
General Carranza replied that it would be necessary for him to consult 
his generals in the field before actirg upon the request. He stated that 
this was necessary because the revolutionary plan, known as the “plan 
of Guadaloupe,” proposes “‘to restore the constitutional order by means 
of a provisional president and that the plan would be modified if such 
government were made to emanate from a possible agreement with the 
delegates of General Huerta.” 

The Constitutionalist generals apparently were unwilling to meet the 
representatives of General Huerta in conference on the subject of a pro- 
visional government, but continu2zd the successful advance of their 
armies toward Mexico City. On July 5th a presidential election, in 
which it is reported that very few voters took part, was held in Mexico 
City, and General Huerta was re-elected, but in spite of this apparent 
vote of confidence, ten days later, July 15th, he presented his resigna- 
tion to the Chamber of Deputies, and on July 20th he, with members 
of his family, sailed from Puerto Mexico, on board the German cruiser 
Dresden. . 

Immediately upon its receipt, the Chamber of Deputies accepted 
General Huerta’s resignation, and Francisco Carbajal, formerly Chief 
Justice of the Supreme Court of Mexico, and recently appointed Minister 
for Foreign Affairs, took the oath of office as provisional president. 

The new provisional president at once appointed delegates to meet 
General Carranza and arrange for the transfer of the government at 
Mexico City to the Constitutionahsts. The delegates met at Saltillo, 
but after several days of fruitless negotiations, it was announced on 
August 3rd that an agreement could not be reached, and the conference 
was abandoned. It was reported that provisional president Carbajal 
instructed his representatives to insist upon the following conditions: 


1. An armistice and the issue of instructions to the chiefs of the contending parties 
for the immediate cessation of hostilities. 
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2. The transmission of the executive power by a disso-ution of the present Congress, 
and the restoration of the Congress dissolved by Huerta. 

3. The issue by the reinstated Congress of a general armistice so that nobody should — 
be molested for his political opinions or bis part. in milicary operations. 

` 4. The recognition of the military grades obtained ky Federal officers. 

5. The resignation of Carbajal as President after the reinstated Congress had 
assembled, either to that body or through manifesto tc the people, and the designa- 
tion by Congress of the person to receive the executive power according to the custom 
before the year 1898. 

6. Arrangements relative to financial questions, especially affecting the interests 
of foreigners. 


It was also reported that General Carranza declined to view the pro- ` 
ceedings at Saltillo as a conference for the negotiation of the terms upon 
which Mexico City would be surrendered, as he took the position that 
the Constitutionalists, being victors in the war, were entitled to the un- 
conditional surrender of the city and government, and that it was neces- 
sary only to arrange the formalities of the transfer of authority from the 
Carbajal regime to the Constitutionalists. He 5 reported as having been 
particularly opposed to granting a general amnesty, which might include 
the persons criminally responsible for the assassination of former Presi- 
dent Madero and Vice-President Suarez. 

On the night of August 12th, the provisional A E and his Cabinet 
fled: from Mexico City and at the same time the city was evacuated by 
the Federal Army. President Carbajal left a manifesto to the people 
stating that inasmuch as his overtures were met by the uncompromising 
demands of the Constitutionalists for uncorditional surrender, only 
two courses were open to him,—fight or flight, and that his government 
accordingly could not stand.. The duty and responsibility of preserving 
order in Mexico City pending its occupation 2y the Constitutionalists 
devolved upon General Iturbide, Governor of -he Federal District. On 
the following day Governor Iturbide visited. General Carranza and ° 
arranged for.his occupation of the city. The terms of the arrangement 
are reported to have been as follows: 


First, the evacuating troops shall sudar to tovns on the railway between 
Mexico City and Puebla in groups not exceeding 5,00) men. They must not take 
artillery with them nor reserves of ammunition. When the troops are thus distrib- 
uted they will be disarmed by representatives of the nev government. 

Second, the troops at Manzanillo, Cordoba, and Jalapa and in the States of Chiapas, 
Tabasco, Campeachy, and Yucatan shall be disarmed at their present stations. 

Third, in proportion as the Federals withdraw the Constitutionalists shall occupy 
the positions evacuated by them. — 


4 
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Fourth, the Federal troops garrisoning the towns of San Angel, Tlalpam, Xochi- 
mileo, and other points fronting the Zapatista position, will be disarmed at those 
points when they are relieved by the Corstitutionalist forces. 

Fifth, the departing Federals shall not be molested by the Constitutionalists. 

Sixth, military men unable to depart shall enjoy all guarantees. 

Seventh, Gen. Obregon undertakes to furnish soldiers with means of returning to 
their homes. ` 

Eighth, Generals and other officers shall hold themselves at the disposition of the 
_ First Chief of the Constitutionalists, who, on entering the capital, will be clothed 
with the character of the provisional President of the republic. 


On August 15th the Constitutiornalist Army, under General Obregon, 
entered the capital and on August 20th General Carranza made a tri- 
umphant entry into the city and assumed the reins of government. 

Rumors of disagreement between factions of the victors, current even 
before General Carranza entered Mexico City, have since materialized 
into an open rupture between Generals Villa, Zapata and Carranza. 
Whether or not this is the beginning of another revolution in Mexico 
cannot be foretold at the present writing—October 15, 1914—as earnest 
efforts are being made to adjust the differences between the several 
leaders. On September 15 President Wilson ordered the withdrawal of 
the American troops from Vera Cruz. His explanation of this action was 
that it was taken “in view of the entire removal of the circumstances 
which were thought to justify the cecupation. The further presence of 
the troops is deemed unnecessary.” The carrying out of the order has 
apparently, however, been postponed until the danger of armed conflict 
between the Constitutionalist factions is passed. 

Should the efforts now being made to avoid further bloodshed be suc- 
eeccful, the turn which events have taken in Mexico cannot help but - 
give great satisfaction to President Wilson, as they seem to vindicate 
completely his policy, which has been termed “watchful waiting.” 
Whether or not the events which have taken place will turn out in the 
long run to be for the best interests cf the people of Mexico remains to be 
seen. That these interests were in the mind of President Wilson when he 
refused to recognize Huerta because of the manner in which he came into 
power and when he adopted and pursued his peaceful policy is indicated 
by the following extract from his address delivered at the national cele- 
bration at Independence Square, Philadelphia, on the 4th of July last: 

You know what a big question there is in Mexico. Eighty-five per cent of the 


Mexican people have never been allowed to have a look-in in regard to their govern- 
ment and the rights which have been exerc-sed by the other fifteen per cent. Do you 
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suppose that circumstance is not sometimes in my thought? I know the American 
people have a heart that will beat just as strong for these millions in Mexico as it 
will beat for any other millions anywhere else in the world, and when they once know 
what is at stake in Mexico they will know what ought to te done in Mexico. You hear 
a great deal said about the property loss in Mexico, and I deplore it with all my heart. 
Upon the conclusion of the present disturbed condition in Mexico undoubtedly those 
who have lost properties ought to be compensated. Man’s individual rights have 
met with many deplorable circumstances, but back of it all is a struggle of the people, 
and while we think of the one in the foreground let us not forget the other in the back- 
ground. 


THE PAPACY IN INTERNATIONAL. LAW 


Giuseppe Sarto, known as Pope Pius X, died at Rome on August 20, 
1914. His successor, Giacomo della Chiesa, known as Benedict XV, was 
chosen at Rome on September 3, 1914. The death of Pius is said to 
have been hastened by the outbreak of war, which he tried to, but could 
not, prevent. Benedict is said to desire earnestly international peace 
and has, it is reported, made overtures to the Powers to end the war. 
Indeed, it is intimated that his election was due in no small measure to ) 
his attitude toward war. | 

It is not the function of a journal of international law to discourse 
at length upon the life and services of one whose kingdom is not of this - 
world and whose influence is spiritual in the sense that it is not exercise 
through political channels. We must, however, admit the vast influence 
which the Pontiff has in the Catholic world and that, given the origin, 
history and international organization of the Fapacy, it is the greatest 
single force for the world’s good, if the Pope broaden his sympathies so 
as to embrace the world, mstead of confining his activity solely to the 
. Church of which he is the living head. 

The late Pope was certainly not a politician and it is doubtful if he 
could be considered a diplomat. He was deeply interested in the spiritual 
life of the Church, and his energy was primarily devoted to this phase of 
his. work. He was, however, deeply and sincerely interested in peace, 
as is shown by the pontifical brief which he addressed in June, 1911, 
to Cardinal Falconio, then Apostolic Delegate to the Catholic Church in 
the United States. It 1s unnecessary to do more than to refer to this, 
as it was printed in the pages of the Journaxn [Supplement (1911), 
Vol. 5, pp. 214-215] and was the subject of an editorial comment (Vol. 5, 
1911, pp. 707-709). It is a source of regret to right-minded people, 
at least in the United States, that his influerce failed when war and 
peace were In the balance. Itis to be hoped that Benedict will be more 
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fortunate in his efforts to end a conflict which his generous and high- 
minded predecessor failed to prevent. 

In the beginning of this comment the Pope’s kingdom was declared to 
be spiritual, not temporal; and this statement is believed to be true, 
notwithstanding the fact that it is contrary to the claims of the Vatican 
and of churchmen in many parts of the world. There can be no doubt 
that the Pope was a temporal, as well as a spiritual, monarch before the 
annexation of the Papal States in 1870. Since then, it is believed that, 
while the Italian Government allows the Pontiff to live in the Vatican 
and accords to him the honors of a sovereign, he is not a sovereign in 
the sense In which that term is understood in mternational law. It is 
true that the Papal States were annexed by an act of force and that the 
Pope has not recognized the annexation. Conquest is, however. ad- 
mitted in international law, and it matters little or nothing to the victor 
whether the victim accepts or questions the legality of the conquest, so 
long as he is powerless to change it. The Church does not recognize the 
legality of the action and reserves its rights in the premises; but it would 
seem that in international law the title of Italy to the Papal estates is 
clear, if conquest confers title, and that any rights or privileges which 
the Church exercises in the territory which it once possessed are in the 
nature of concessions from the present sovereign. , 

The position of the Pope according to mternational law has been 
passed upon from time to time by courts of justice, the most interesting 
of which is the series of decisions arising out of the beatification of Jeanne 
d’Are in 1908. On July 4, 1909, certain persons displayed in their 
windows the pontifical flag. An ordinance of the Prefect of February 16, 
1894, having the force of law, was issued in the following terms: 

Art. 1. It is forbidden in the Department of the Sarthe to display or to carry flags, 
either on the public highway or in buildings, sites and localities freely opened to the 

ublic. i ' 
j Art. 2. French or foreign flags and the emblems of authorized or approved societies 
are excepted from this prohibition. 


Some eighteen persons displayed the papal colors in the city of Mans, 
were tried in the police court and were acquitted July 26, 1909, for the 
reason that the personal flag of a sovereign enjoys the same privilege 
as that of a state; that the Pope is a sovereign, and that display of the 
pontifical flag is permitted by Article 2 of the ordinance of February 16, 
1894. On appeal to the Court of Cassation, the judgment of the inferior 
court of Mans was reversed on May 5, 1911, the court holding, in effect, 


~ 
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that “the pontifical flag is no longer a national foreign flag; that in fact 
the sovereignty of which it formerly was the symbol ceased to exist in 
consequence of the union of the Pontificate with the Kingdom of Italy; 
' that the Pope does not represent a society in the sense of Article 2 of the 
above mentioned ordinance; that the flag can therefore not be considered 
as the emblem of an authorized cr approved society.” 

_ In a later case the Criminal Court of Appeals of Sens delivered a 
judgment to the same effect, but set forth the reasons more in detail. 
The material portion is therefore quoted, as it appears to settle the ques- 
tion in so far as French courts are concerned: 


Regarding the application of the dae of February 17, 1894, to the ficia of the 
prevention: 

Considering that strict interpretation is necessary in penal matters; 

Considering that the decree of February 17, 1894, inhibits in a general way the 
_ display and bearing of flags; that no provision of this text aime especially, as asserted 
by the appellant, at the display of the red flag, nor that it indicates that it constitutes 
a transitory measure intended to terminate with the circumstances leading to its 
adoption; ~ 

Considering that the said decree does not except iom the inhibition “French or 
foreign national flags, and those, bearing the insignia of authorized or approved 
societies; ” 

Considering that the white and yellow flag, the national emblem of the former 
Pontifical States, cannot be included in this exception; that in fact these states have 
ceased to exist in consequence of their annexation to the Kingdom of Italy; that 
even admitting, contrarily to the principles of penal law, a liberal interpretation, 
placing the personal flag of a sovereign on the same plane with that of foreign coun- 


tries, it would still be necessary, contrary to historic truth, to regard the white and . 


yellow emblem as the personal flag of the Pope, and attribute to the latter the charac- 
ter of a sovereign; 

Considering there is no doubt thai 3ince the disappearance of the Pontifical States 
in September, 1870, the Pope has lost the usual attributes of sovereignty, and that a 
Pontifical State no longer exists; 

Considering that the Papacy does in iact no longer possess either territory, army 
or subjects; that it no longer possesses the right of civil jurisdiction, and that all 
matters pertaining to the civil status of the inhabitants of the Vatican are subject 
to the civil authorities of the Kingdom of Italy; 

Considering that the law of guaranties has not conferred upon ie Pope the 30v- 
ereign right of international law, which alone confers upon those possessed of it the 
quality which this right confers upon real sovereigns; 

Considering that by the terms of the decree of October 9, 1870, and of the law of 
guaranties of May 13, 1871; the Pope only has the usufruct of the pontifical residences, 
which, excepting certain restrictions relating to the “dignity, inviolability and per- 
sonal prerogatives ” of the Pope as head of the Catholic Church, remain subject to the 

italian A 
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Considering that the law of guaranties does not even admit the extraterritoriality 
of the places o¢cupied by the Pope; 

- Considering that if the internal legislation of the Italian State grants to the Pope 
certain personal privileges, which ordinarily form the appanages of sovereignty, 
such for instance as the right of active and passive legation which he exercises under 
very exceptional conditions, in view of the fact that his representatives are not real 
diplomatic agents, and that the Papal treaties (concordats) are not assimilable to the 
treaties between nations, it remains nevertheless true that from the international 
point of view the Pope must no longer be regarded as the head of a state; 

Considering that under these conditions, the pontifical flag, in so far as it would 
be the symbol of a State, or the insignia of the head of a State, has ceased to exist, 
and that any element that might remove the said emblem from the interdiction 
formulated in the Prefectoral Decree, which alone might make either a national flag 

- or the insignia of an authorized or recognized. society, is totally lacking.” 


AN ANTECEDENT ALGECIRAS 


When France, in 1901 and 1902, began actively to come to terms with 
Morocco regarding the Algero-Moroccan frontier, European observers 
of the moves in colonial politics realized with varying degrees of accuracy 
that another step in the cherished ambition of a consolidated French 
Africa was imminent. The Algerian frontier district was at that time 
occupied by tribesmen owning little allegiance to anyone and predisposed 
to trouble. Their comparative freedom from molestation had been due 
solely to the fact that they were actually living and raiding and fighting 
in a no-man’s land, a territory belonging certainly neither to Algeria nor 

“Morocco. A treaty of 1845 had defined a boundary which had been 
very imperfectly surveyed and had never existed for practical purposes. 
On July 20, 1901, a protocol was signed between France and Morocco 
looking to the policing and control of the frontier region and to the 
establishment of markets in it. It was supplemented by an agreement 
of April 20, 1902, and additional articles thereto of May 7, 1902. The 
three documents were ratified by Morocco seven months later, an im- 
portant consideration m respect to the. validity of any understanding 
with the Makhzen, or Moroccan government, which at that time was as 
elusive regarding obligations as it could be. The three treaties were not 
onerous; they made for obvious good order and development of commerce 
in the frontier region. Yet it was certain that they would have an im- 
portant effect in extending French influence, for they provided that the 
finely-attuned French colonial instrument of the bureau arabe should 
enter the frontier region, and where it goes the people become French 
colonists through the sheer conviction of its ever-demonstrated efficiency. 
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Simultaneously France was beginning her series of understandings on 
Mediterranean territories, of which the best known is that with Great 
Britain of April 8, 1904. Italy was the first state with which an agree- 
ment was reached. Treaties relating to Tunisia, concluded on Septem- | 
ber 28, 1896, and a commercial arrangement of November 21, 1898, had 
served to improve relations between the two countries, and the French 
‘cabinet took up with the Italian ministers the proposition of an agree- 
ment that France would not be disposed to hinder Italian action in 
Tripoli if Rome would not hinder French action in Morocco. In Decem- 
ber, 1900, some understanding was reached, but the known bipartite 
declaration was made in May, 1902, st the very time when France was 
making her Algero-Moroccan frontier situation certain. 

On the coast of Morocco, opposite her own littoral, Spain owned for 
historic reasons the towns of Ceuta, Pefion de Velez de la Gomera, 
Alhucemas and Melilla, while just off the coast were the Zaifarine 
Islands. All were presidios, praciically prison: settlements, yet they 
gave Spain an undoubted right in northern Morocco. To the south on 
the Atlantic seaboard was the uncertain possession of Santa Cruz de 
Mar Pequeña, now identified and named Ifni. Below Morocco on the 
same coast lay Spanish Rio de Oro, resulting from the fact that Spain 
had, by royal decree of December 26, 1884, declared a protectorate 
over the Saharan littoral. On April 6, 1886, a royal order had incor- 
porated the coast in the captamey-general of the Canaries, the posses- 
sion of which had first set’ Spain’s eyes in the direction of the sub- 
Moroccan country. The Spanish declaration of protectorate in 1884 
included the territory between Capes Bojador and Blanco, while the 
region northward to Cape Juby remained in doubt as to European 
ownership or control. At the very beginning of the present century 
Señor Leon y Castillo sought to reazh an understanding whereby Spain 
was to be recognized as possessing the Saharan coast north from Cape 
Bojador. France replied that this question of the ownership of the 
Sequia el Hamra region affected Morocco and that consequently it 
could not be decided without the consent of England. There the ques- 
tion rested. — : 

Spain was thus actively interested in Morocco at the very time France 
was negotiating with Italy and with Morocco. In fact, for a year or 
more, some agitation had been going on in Spain to have something 
done in Morocco. Señor Silvela had-published in La Lectura in August, 
1901, an article in which he had discussed the matter and which had 
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created much comment. That Spain and France should approach each 
other respecting the Shereefian empire was therefore a forezone conclu- 
sion, 

In August, 1902, Spain and France did start the Moroccan question 
toward its international phase. At that time, Sagasta being premier and 
Leon y Castillo ambassador to Paris, a project of treaty was written by 
which Morocco was to be divided territorially between Spain and France, 
with the biggest slice appertaining to Madrid. Delcassé was at the 
Quai d’Orsay and the terms of the treaty project, which came to light 
only after the Agadir settlement was history, were as follows: t 


Franco-Spanish Project of Treaty, 1902 


The Government of the French Republic and the Government of his Majesty the 
King of Spain, happy in testifying to-the cordial relations which exist between France 
and Spain and desiring to fortify them still more in the future, for the common good 
of the two countries, are agreed upon the following provisions: - 

Art. 1. France by the common possession of frontiers, Spain by the possession of 
the presidics and her various interests in relation with the territory of Morocco, have 
a preéminent interest in the maintenance of the territorial, political, economic, ad- 
ministrative, military and financial independence of Morocco. 

They will not therefore conclude with any Power whatsoever any convention of 
any kind nor will they associate themselves, directly or indirectly, in any action which 
would have as its effect either the encouragement of- establishing a foreign influence 
there or injury to the legitimate action and eee of either there, and without the 
prior consent of the other. 


Art. 2. If through the weakness of the orokan Government, through its im-, 


potence to assure order and security, or for any other reason, the maintenance of the 
status quo becomes impossible, the Government of the French Republic and the 
Government of his Majesty the King of Spain determine as ‘hereinafter follows 
the limits within which each of them would have the right of retstablishing tran- 
quility, of protecting the life and property of individuals and of guaranteeing the 
freedom of commercial transactions. l , 

Art. 3. On the one side: The line of demarkation between the French and Spanish 
spheres of influence would run from the intersection of the meridian of 14 degrees 
20 minutes west of Paris (12 degrees west of Greenwich) provided by the convention 
of June 27, 1900, with the 26th degree of north latitude, which line will run toward 


` 


the east to its intersection with the road indicated by a dotted line on the map forming . 


annex No. 1 to the present convention and binding Bir el Abbas, to Mader Ym Ugadir, 
passing through Tinduf. From this point of meeting, it will run northwesterly and 
to the intersection of the Wad Merkala by the said road, the use of which will be 


t On Nov. 10, 1911, Ze Figaro published a text “which had probably been trans- 
mitted to it by the Spanish embassy and which has given rise to no denial my the 
French ministry of foreign affairs.” a . 
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common in this section to French anc Spanish nationals, the soil of the road as well 
as of Tinduf and of its vicinity remaining however within the French sphere of in- 
fluence; running from this point of mtersection, the line of demarkation will mount 
` the thalweg of the Wad Merkala to its source, to reach at that point, directly, by the 
parallel passing through the said source the 10th degree cf longitude west from Paris 
(7 degrees 40 minutes west from Greenwich), which it vill follow northward to its 
meeting with the Wad Draa. Thence it will mount, by the thalweg, the Wad Draa 
to Buna mounting by the affluent of che Draa which rejoins it near Beni Smigin to- 
ward the north, and following it to Taghbalt; from there, it will rejoin Tirzin Urkan 
and passing between Ymitez and Tilt toward the source of the Wad Dades ascend 
the ridges of the Atlas which it will follow in descending to Cape Ghir, passing by 
Tizi (peak) u Rijint, Ait Ymi, Teluet, Tagharat, Tushka, Bibana and Bibawan. 
It is understood that in case of doubt the principle that she line of demarkation will 
be that of the watershed will always be adhered to for securing the exactitude of this 
delimitation. 

It is also understood that, as relates to the commerce of the caravans of the Sus 
the Spanish Government may establish entrépéts at Tinduf, where the said caravans 
will also have the right of using water. 

On the other side: The line of dernarkation between the spheres of French and 
Spanish influence will begin on the coast cf the Atlantiz Ocean from the mouth of 
the Wad Sebu from whence it will ascend the thalweg fram the sea to its confluence 
with the Wad Mikkes. By their thalwegs it will ascend this river and that one of its 
branches which passes through Medhuma. From the sotrce of this last watercourse, 
the line of demarkation will reach directly the ridge of Jebel Beni Mtir, which, as 
well as the ridge of Jebel Ait Yussi it will follow to the Wad Sebu, from which it will 
ascend the thalweg and that of its first affluent on the rigat. From the source of this 
latter watercourse, it will reach as directly as possible the cource of the nearest affluent 
of the Wad Bu Zennelan, and will descend these two watercourses to the Wad Ynauen. 
It will thence follow the thalweg of this river to its source, then will begin again through 
Taza and Riata, following the ridge of the mountains Rej:dam, and will thence follow 
the course of the Muluya to Meduhar and its outlet inte the Mediterranean. 

Art. 4. The two Aigh contracting parties, recognizing the importance of the posi- 
tion of Tangier in relation to the necessary freedom of the strait of Gibraltar, will not 
eventually oppose the neutralization of this city. 

Art. 5. In affirming the absolutely pacific character of the present convention, the 
two high contracting parties decide taat if either, for the protection of its interests 
within its sphere of influence, must resort to force, it will make known to the other i in 
advance the necessity in which it finds itself. 

If, during the period of the status guo, one of the two hgh contracting parties, as a 
result of injury, prejudice or menace to its interests, sees tself reduced to exercise, in 
order to obtain satisfaction, a temporary coercive actior at any point of Moroccan 
territory, it will make known to the cther in advance ths necessity in which it finds 
itself. 

Art. 6. In questions which may be raised regarding the present convention, the 
two high contracting parties will lend to each other the support of their diplomacy. 

Art. 7. French ships will enjoy all the facilities which Spanish ships shall be allowed 
to access by sea from the Wad Sus, Wad Sebu and the Muluya into Spanish ter- 
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ritorial waters. It will be the same on a reciprocal basis for Spanish ships in French 
territorial waters, and access by sea from the rivers comprised in its zone of 
influence. 

Navigation and fishing will be free for French and Spanish nationals in the common 
rivers or parts of rivers, 

The policing of navigation and fishirg in those rivers or parts of rivers, in the 
French and Spanish territorial waters ab the approaches of the Wad Sus, the Wad 
Sebu and the Muluya and the others comprised in this convention, as well as the other 
questions relating to lighting, buoyage, and the management and use of the waters 
will be the object of arrangements concerted between the two governments. 

The rights and advantages which derive from the present article, being stipulated - 
on account of the common or border character of the bays, river mouths or rivers 
above mentioned, will be exclusively reserved to the nationals of both of the two 
contracting parties and cannot in any manner be transferred or conceded ta the 
nationals of other nations without the prior aeresnent of the two high parties today 
contracting. ` 

Art. 8. No differential right in relatian to navigation, customs and transportation 
by railroad, and generally no privilege of a commercial order shall be established in 
the spheres of influence delimited by the present convention. All facilities of transit 
and of circulation will be given, for commerce coming from the interior or destined 
thither, in and through the territories reecgnized as forming part of the Spanish and 
French spheres of influence, as they are delimited in ‘Art. 3 of the present convention. 

Art. 9. Neither of the two high contracting parties can, without the consent of the 
other, alienate all or part of the territories placed within its sphere of influence. 

Art. 10. The lines of demarkation determined by Art. 3 of the present convention 
are traced on the maps subjoined (annexes Nos. 1 and 2). In case there would be 
occasion to apply them on the ground, i> is agreed that so far as possible account will 
be taken of the position of the border tribes. 

Art. 11. The present convention, baing intended to remain secret, cannot be 
divulged, communicated or published, in whole or in part, without a prior agreement 
between the two high contracting parties. ; 


- On December 3, 1902, Sagasta fell, with the project of treaty unsigned. 
On Dec. 6th Sefior Silvela formed a new ministry and the treaty project 
never went further, though it would have given Spain the best part of 
Moroeco. Why Spain failed to sign the treaty, and therefore why the 
Moroccan question became a European dne in the way that it did is now: 
known, thanks to the careful research of M. Rouard de Card In 
April, 1904, the Anglo-French corvention was‘signed, and resulted in a 
repercussion at Madrid. In the first ten days of June, Morocco in 
general was the subject of debate in the Cortés. Two of the Sagasta 
ministry hinted at the secret treaty. The Duke of Almodévar, Sagasta’s 


1 La Question marocaine et la Négociation franco-espagnole de 1902. Paris, 
1912. 
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minister of foreign affairs and therefore one of its negotiators, in this 
debate said: 


Sefior Sagasta considered it indispensable that Sefior Silvela, who was to be his 
successor in the government, should have a complete, authenticated and exact knowl- 
edge, as full as was necessary and as we who prepared it hed. So that it is understood 
that Sefior Silvela as head of the government refused to realize or to achieve what the 
Liberal government had left to be concluded and which lacked only the final touch; 
that Señor Silvela had assented to what was done and that, moreover, he admired it, 
I can prove. 


Naturally Sefior Silvela felt the imputation and sought to have his 
say. His reply was published in Imparcial on June 11, 1904, and was 
reprinted in pamphlet form. The letter deals with Spanish politics and 
with personalities to a large extent. He cited his article of August, 1901, 
in La Lectura and repeated its burden. “I have spent the best and even 
a part of the worst of my life in saying to my superiors, my friends and 
my adversaries that everything which would not tend to preserve the 
“status quo in Morocco must be considered as pure folly,” he wrote. 
“But I say and repeat: This status quo, so wise and so worthy of praise, 
has an inconvenience which destroys all its advantages, namely, it is 
impossible. In the face of foreign interferences whose eventuality was 
in my opinion near at hand, I counselled the entente cordiale with France, 
whose interests can be harmonized with ours without doing violence to 
those of other friendly powers.” He mentions his interview with the 
Duke of Almodôvar and continues: 


I considered, and continue to consider, excellent evervthing that the Spanish 
Government had concerted with the French Government and I conveyed to you my 
felicitations, being persuaded that it would be a work of peace and concord assured 
against any suspicion and any dissatisfaction by friendly powers.—Three months 
passed without any one saying anything of the projected convention. When I was > 
called to the counsels of the Crown, I found this convention unsigned.—It, belonged 
to me to propose and decide on a matter so important. From the sources of informa- 
tion one in the exercise of power has, I learned how it was necessary to insure our 
action in Morocco against possible difficulties raised by interested third parties. At 
the moment very important questions were pending between France and England. 
To overcome the difficulties and the obstacles which we should have to meét, to 
offset the compensations and guaranties which were sought from us in exchange for 
and under the pretext of the expansion of our-influence on the African coast, France 
would offer us her diplomatic support, which was not sufficient to reassure us in this 
circumstance. I thought that it was an imperious duty to suspend the signing of the 
treaty until ali doubts had disappeared from my own mind, and also to agree to 
nothing on the subject of territories and spheres of influence on the African littoral 
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witLout previously making completely au courant of the affair the friendly powers 
(Great Britain) which had a title and the means of being heard in this negotiation. 


The principles of the treaty project are today the basis of Moroczan 
division under the Franco-Spanish convention of November 27, 1912, 
notwithstanding all the intervention that occurred from 1905 on. Great 
Britain and France two years later acknowledged Spanish special in- 
terests by Art. 8 of the declaration of April 8, 1904, and the secret 
Frenco-Spanish convention of October 3, 1904, reiterated the territorial 
division contemplated in 1902 but took account of the increasing French 
influence by a decrease of the extent of the Spanish spheres of infiuence. 
Though the convention of 1904 was secret, it became known to the 
German diplomats at Madrid shortly after its signing and the plans 
it mdicated for dividmg Morocco between France and Spain, thereby 
closing a market and throwing large potential mineral resources out of 
. competition particularly into French control, are assigned as reasons for 
the Kaiser’s dramatic visit to Tangier in the spring of 1905 and the in- 
ternational status of the Moroccan question resulting from the Algeciras 
Conference. l 


THE ATTEMPT OF TURKEY TO ABROGATE THE CAPITULATIONS 


The Department of State was officially informed by the Turkish Ambas- 
sador on September 10, 1914, that on and after the first of October the Ot- 
toman Government had determined to abrogate the conventions known 
as the “Capitulations” which he stated “restrict the sovereignty of Tur- 
key in her relations with certain Powers.” The United States is one of 
these Powers. It was further stated that “all privileges and immunities 
accessory to these conventions or issuing therefrom are equally repealed.” 
The purpose was to remove “an intolerable obstacle to all progress in the 
Empire,” and the relations of Turkey to the Powers were to be regulated 
henceforth by “the general principles of international law.” There 
can be no doubt that extraterritorial rights interfere with sovereignty, 
or at least with its unhindered exercise; that they are, at least at the 
praesent day, regarded as a mark of inferiority; and.that they are to be 
considered as marking a stage of transition to the full exercise of sov- 
ereignty. But the question arises how rights of this kind are to be 
abrogated. Can it be done by the country in which they exist without 
the consent of the country which exercises them? ‘Thus considered. the 
question involved in the action of the Turkish Government is not what 
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extraterritorial jurisdiction the United States has in Turkey; but, as 
previously said, whether Turkey Las the right to abrogate, without the 
consent of the United States, such extraterritcrial rights as the United 
States may possess in the Ottoman Empire. Admitting that the exer- 
cise of these rights is obnoxious tc Turkey, the question is, what is the 
proper method of securing their abrogation or relinquishment? 

The question of the Capitulations is too complicated for an editorial 
comment, and the reader is referred to the excellent little book on the 
subject, entitled Foreigners in Turkey: iheir Jcridical Status, published 
by Mr. Philip Marshall Brown, Assistant Professor of International 
Law and Diplomacy in Princeton University. 

A judicial statement of the origin and nature of the Capitulations in 
general and the rights of the United States in particular will be found 
in the case of Dainese v. Hale, 91 U.S. Reports, 13 (1875), and a much 
more elaborate discussion in Dainese v. The United States, 15 Court of 
Claims Reports, 64 (1879). From this latter 2ase two paragraphs are 
quoted: 


The “usages of the Franks” begin in what are known in international law as “the 
capitulations,” granting rights of exterritoriality to Christians residing or traveling 
in Mohammedan countries. Some ingenious writers attampt to trace these capitula- 
tions far back of the capture of Constantinople in 1453 by the Turks. (1 Féraud- 
Giraud, Juridiction Française dans les Echelles, 29° et seq.) They are undoubtedly 
rooted in the radical distinction betwean Mohammecanism, which acknowledges 
the Koran as the only source of human legislation and the only law for the govern- 
ment of human affairs, and the western systems of jurisprudence, which are animated 
by the equitable and philosophical principles of Roman Jaw and Christian civiliza- 
tion. But their accepted foundation in internaticnal law is in the treaty made with 
the French in 1535, which guaranteed that French consals and ministers might hear 
and determine civil and criminal causes between Frenchmen without the interference 
of a Cadi or any other person. (1 De Testa, 16.) Afte: this treaty the French took 
under their protection persons of other nationalities not represented by consuls 
(2 Féraud-Giraud, 76), and hence the generic name of “Franks” was given to all 
participants in the privileges, and has been preserved in the laws, treaties, and public 
documents of the United States. (8 Stat. L., 409; 12 Staz. L., 76, sec. 21; 7 Op. Attys, 
Gen., 568.) 

Other nations followed the example thus set by the French, as, for instance, the 
English in 1675 (Brit. & For. St. Pap., 181214, Part I, 750); the Two Sicilies in 1740 
{1 Wenckius, 522); Spain in 1782 (3 Martin’s Rec., 2d ed., 405); and the United States 
in 1880 (8 Stat. L., 408). All writers agree that by these and other similar capitula- 
tions a usage was established that Franks, being in Tarkey, whether domiciled or 
temporarily, should be under the jurisdiction, civil and criminal, of their respective 
ministers and consuls. This usage, springing thus not cnly out of the capitulations, 
but out of the “very nature of Mohammedanism” (3 Phil, preface, iv), became a 
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part of the international law of Europe (note to Spanish treaty cited above; 1 Guide 
Dip., sec. 75; Wheat. El, Lawrence’s ed. of 1863, 219-’22, Dana’s ed., sec. 110; 2 
Phil., sec. 273; 1 Vattel, Pradier Fodéré ed., 625 n.; Bluntschli, Dr. Int. Cod., sec. 269; 
Calvo, Dr. Int., sec. 495). 


In 1856, as a consequence of the Crimean War, the Ottoman Empire 
was formally admitted into the society of nations, and it has been a 
source of embarrassment and of annoyance to Turkey that the Powers 
have not been willing to recognize its right to be master in its own house, 
although it has since this period been recognized as a member of the 
‘society of nations. The Turkish Government has evidently taken ad- 
vantage of the disordered state of Europe to abrogate extraterritorial 
jurisdiction, in the belief that both the Triple Alliance—if Italy is still 
to be considered a member,—and the Triple Entente would be willing 
to pay this price for Turkish neutrality, and that it could afford to take 
its chances with the other Powers. It has a precedent for its action at 
this time in the abrogation by Russia during the Franco-Prussian war 
of the clause of the Treaty of Paris, which forbade Russian warships in 
the Black Sea. It appears, however, that the Triple Alliance, composed 
of Germany, Austria-Hungary and Italy, and the Triple Entente, com- 
posed of France, Great Britain and Russia, have protested against the 
abrogation of the Capitulations, and that the United States, as appears 
from the following paraphrase of cablegram to the American Ambassador 
at Constantinople, given to the pr2ss, has likewise protested: 

You will bring to the attention of the Ottoman Government that the Government 
of the United States does not acquiesce in the endeavor of the Imperial Government 
to set aside the Capitulations. 

Furthermore, this government does nct recognize that the Ottoman Government 
has a right to abrogate the Capitulations, or that its action to this end, being unilat- 
eral, can have any effect upon the rights enjoyed under the Capitulatory conventions. 

You will further state that the United States reserves for the present the discus- 
sion of the grounds upon which its refusal to acquiesce in the action of the Ottoman 
Government is based, and also reserves the right to make further representations in 
this matter at a later date. 


By the treaty of 1830 (Articles 4 and 7), by the agreement of 1874 
concerning realty, and by the favored-nation clause the United States 
obiained certain rights within Turxey, which it is not necessary to dis- 
cuss at present, for the action of the Turkish Government deprives the 
United States, not merely of some or other of these rights, but of its 
extraterritorial jurisdiction in its entirety. What rights the United 
States may have has been the subject of much discussion, and a clear 
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determination of them has not been reached. They will doubtless be 
further discussed in the future. 

The method employed by Turkey to denounce, upon its own initiative, 
extraterritorial jurisdiction, where the United States possessed it, 
whether by express treaty, by custom or by favored-nation clause, is con- 
trary to the action of other countries in which extraterritorial rights have 
been claimed and exercised. The traditional policy of the United States 
has been to make its agreement to renounce extraterritoriality depend 
upon reforms to be accomplished in the respective countries, and when 
these reforms have been instituted and the results have been found or are 
considered satisfactory by the United States, then, and not till then has 
the United States renounced its extraterritoriality. See the treaty 
with Korea of 1882 (Art. 4), treaty with Japan of 1894 (Art. 18), treaty 
with China of 1903 (Art. 15), and the process of abrogation of extra- 
territoriality now in progress in Siam. In other cases the renunciation 
of extraterritoriality has not taken place until the native laws and 
tribunals have been superseded by those of a civilized country which has 
assumed a protectorate. Reference is made to the abrogation of extra- 
territoriality in Madagascar, Morocco, Tunis, Zanzibar, and the leased 
territories in China. In all these cases, however, the relinquishment 
of extraterritoriality has been accomplished with the consent, often ex- 
pressed in a formal treaty, and as a voluntary act of the United States. 


r 
`U THE BRYAN PEACE TREATIES 


In the July number of the JOURNAL ! an editorial comment was devoted 
to Mr. Bryan’s peace plan, and the treaty between the Netherlands and 
the United States was taken as the representative of the group, and its 
terms analyzed in detail. On August 13, 1914, the Senate advised and 
consented to the ratification of eighteen of the twenty treaties which had 
- up to that time been submitted to it. The treaties with Panama and 
Santo Domingo were reserved for further consideration, as the relations 
between Panama and the United States are of 2 peculiar character, and 
the situation in Santo Domingo was far from satisfactory, owing to a 
revolution which was then in progress. The treaty with the Netherlands 
was very carefully considered by the Senate and a test vote was taken 
upon it. Upon its acceptance, the others were advised and consented to 
as a matter of course. Mr. Bryan’s plan of communicating in advance 
with the Senate Committee on Foreign Relations, laying his plans before 

l 1 Page 565. 
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= Its members, and receiving their approval, has worked admirably and 
shows that co-operation between the Senate Committee and the Secre- 
tary of State is both possible and profitable, if only the Secretary of 
State takes the members of the Committee into his confidence. - 

Mr. Bryan, however, has not been content to negotiate treaties with 
some of the nations. He wishes, on the contrary, to secure agreements 
of a similar, if not an identical, kind with all the nations that believe in 
arbitration. On September 15th he had the very good pleasure to sign 
treaties of this kind with China, Spain, France, and Great Britain. After 
the signing of these treaties, which will undoubtedly be advised and con- 
sented to by the Senate, Mr. Bryan prepared the following statement, 
which the JOURNAL is able to print through his courtesy: 

The signing of the four treaties with Great Britain, France, Spain and China bring 
under treaty obligations more than nine hundred millions of people. These, when 
added to the population of the United’ States and the population of the twenty-two 
countries with which similar treaties have heretofore been signed, brings under the 


influence of these treaties considerably more than two-thirds of the inhabitants of the 


globe. As these treaties all provide for investigation of all matters in dispute be-}: 
fore any deols declaration of war or coramencenent of hostilities, it is believed that they $. 


will make.armed conflict between the contracting nations almost, if not entirely, < 
impossible. This government is gratified to take this. long step in the direction of 
peace and is not only willing, but anxious to make similar treaties with all other 
nations, large and small. Immediately upon the signing of these treaties, telegrams 
were sent to the government’s representatives in Germany, Russia, Austria and 
Belgium, communicating the fact of the signing of these treaties and expressing a 
desire to sign similar treaties with these countries, all of which have endorsed the 
principle embodied in the plan. 


GERMANY AND THE NEUTRALITY OF BELGIUM 


The war, it would seem, has barely begun, and yet there are charges 
and countercharges of the violation of international agreements and of 
the unwritten laws of humanity. People in an excited state of mind 
readily believe charges without weighing, as in a balance, the elements of 
proof, upon which the truth or falsehood of the charges rests, and for the 
sake of our common humanity it is to be hoped that the proofs will not 
be forthcoming. The JOURNAL believes it unwise either to enumerate 
the charges or to attempt to comment upon them, reserving the right 
at some future time to consider them when the facts are known upon 
which judgment should be based. It is, however, proper to advert to 
one charge: namely, the violation of the neutrality of Belgium and of 
Luxemburg, of which Germany is accused. 
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_ There are several documents which should be considered in this. 
connection: (1) the London conventions of 1831 and 1839 concerning 
the independence and neutrality of Eelgium; (2) the accession of the 
German Confederation to the London convention of 1839; (3) the Lon- . 
don convention of 1867 concerning the neutrality of Luxemburg; (4) the 
treaties of 1870 concerning tke neutrality of Belgium between Great 
Britain and Prussia, and Great Britain and France; (5) the convention 
respecting the rights and duties of neutral Powers and persons in case of 
war on land adopted by the Second Hague Peace Conference of 1907.: 

In 1830, Belgium, which had been united with Holland by the Congress 
of Vienna, to form the Kingdom of the Netherlands, revolted; and, on 
November 15, 1831, Great Britain, Austria, France, Prussia and Russia, 
on the one hand, and Belgium, on the other, entered into a treaty of | 
which the provisions relating to neutrality are as follows: 


Belgium, within the limits specified * * * shall form an independent and 
perpetually neutral state. It shall be bound to observe such neutrality towards all 
other states. (Art. VIL) 

The courts of Great Britain, Austria, France, Prussia, and Russia guarantee to 
His Majesty the King of the Belgians the execution of all the preceding articles. 
(Art. XXV.) ` ' 


The King of the Netherlands was unwilling at this time to recognize the 
independence of Belgium, but he finally did so by a treaty signed with 
Belgium on April 19, 1839; and in a series of treaties of the same date, 
to which Holland and Belgium were parties, the independence of Belgium 
was recognized, its neutrality likewise recognized, and the execution of 
the provisions of the treaties placed under the guaranty of the great 
Powers. Thus to the treaty of April 19, 1839, the articles of the treaty 
between Belgium and the Netherlands are annexed, and “are considered 
as having the same force and validity as if they were textually inserted 
in the present Act,” and “they are thus placed under the guarantee of 
their said Majesties.” Article VII of the treaty of 1831 reappears as 
Article VII of the new treaty, and is thus guaranteed. Articles I to VII, 
inclusive, of the treaty of April 19, 1889, were on the same day adhered 
to by the German Confederation, and this adherence was formally 
accepted by ‘Great Britain, Austria, Belgium, France, the Netherlands, 
Prussia and Russia. Article VII guaranteeing the independence and 
neutrality. of Belgium was thus confirmed, not only by the five great 
Powers, but by all of the German States. 

The attempt of Napoleon III, Emperor of the French, to obtain the 
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Grand Duchy of Luxemburg as the price of his neutrality in the war of 
1866 between Prussia and Austria, led to the convention of London 
between Great Britain, Austria, Belgium, France, Italy, Netherlands, 
Prussia and Russia, by which the Powers in question engaged to respect 
the neutrality of Luxemburg, and, with the exception of Belgium, to 
guarantee its neutrality. The material portion of this important treaty 
follows: 


Article II. The Grand Duchy of Luxemburg, within the limits determined by the 
act annexed to the treaties of the 19th of April, 1839, under the guarantee of the courts 
of Great Britain, Austria, France, Prussia, and Russia, shall henceforth form a per- 
petually neutral state. It shall be bound to observe the same neutrality toward all 
other states. The high contracting parties engage to respect the principle of neutrality 
stipulated by the present ‘article. That principle is and remains placed under the 
sanction of the collective guarantee of the Powers signing the present treaty, with 
the exception of Belgium, which is itself a neutral state. 


The outbreak of the war of 1870 between Prussia and the German 
States, on the one hand, and France on the other, raised doubts in the 
minds of the British statesmen as to the preservation of Belgian neu- 
trality, for Belgium was then, as now, a highway between the two 
belligerents. Great Britain, therefore, entered into a treaty with Prussia 
of August 9, 1870, and on the 11th of August, 1870, with France, which, 
without affecting the guaranty of 1839, specified that each of the bellig- 
erents would observe Belgian neutrality during the war, and Great 
Britain pledged itself to preserve by force of arms the neutrality of 
’ Belgium, if it were violated by one or the other of the belligerents. 

The matter, however, does not rest here. The Hague Convention, to 
which reference has been made, provides in its first article that “the 
territory of neutral Powers is inviolable; Article 2, that “ belligerents are 
forbidden to move troops or convoys of either munitions of war or sup- 
plies across the territory of a neutral Power;” Article 5, that “a neutral 
Power must not allow any of the acts referred to in Articles 2 to 4 to 
occur on its territory;” and Article 10, that “the fact of a neutral Power 
resisting, even by force, attempts to violate its neutrality can not be 
. regarded as a hostile act.” The official report of the Conference says 
that Articles 1 to 11 were unanimously adopted (Deuxiéme Conférence 
Internationale de la Paix, Actes et Documents, Vol. 1, p. 125), and the’ 
convention was signed and ratified by Germany, and the ratification 
thereof deposited at The Hague November 27, 1909. It should be said, 
however, that this convention contains. the clause in Article XX, that 
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“its provisions do not.apply except between contracting Powers, and 
then only if all the belligerents are parties to, the convention.” It 
appears, however, that Servia has not ratified this convention. 

On August 4, 1914, Dr. von Bethmann Hollweg, Chancellor of. the 
German Empire, said, in a speech to the Reichstag, as quoted in the 
London Times of August 11, 1914: 


Gentlemen, we are now in a state of necessity, and necessity knows no law! Our 
troops have occupied Luxemburg, and perhaps are already on Belgian soil. Gentle- 
men, that is contrary to the dictates of international law. - It is true that the French 
Government has declared at Brussels that France is willing to respect the neutrality 
of Belgium as long as her opponent respects it. We knew, however, that France 
stood ready for the invasion. Franze cculd wait, but we could not wait. A French _ 
movement upon our flank upon the lower Rhine might have been disastrous. So we 
were compelled to override the just protest of the Luxemburg and Belgian Govern- 
ments. The wrong—I speak openly—-that we are committing we will endeavor to 
make good as soon as our military goal has been reached. Anybody who is threat- 
ened, as we are threatened, and is fghting for his highest possessions can have only 
one thought—how he is to hack his way througa (wie er sich durchhaut)! 


It therefore appears that the Chancellor knew and admitted that the 
occupation of Belgium and Luxemburg was contrary to international 
law, but he justified the act by the statement that the German Empire 
. was “in a state of necessity” and that “necessity knows no law.” 

Some light is thrown on the reasons which may have moved Germany 
to violate the neutrality of Luxemburg and Belgium by the following 
passage from General von Bernhardi’s War of Today, published in 1911: 


* * * An example—of course a mere theoretical one—will illustrate the idea 
in the simplest manner. 

Leaving all political conditions alcne, we can very well imagine a German offensive 
against France being conducted by the northern wing of the German army, with its 
extreme right along the sea-coast, advancing with the armies echeloned forward 
through Holland and Belgium, while the German forces in the south evade the blow 
of the enemy, retiring through Alsace and Lorraine in a north-easterly direction, and 
leaving South Germany open to their opponent. The advance in echelon of the 
German attacking wing would force the left wing of the opposing army into making 
a great change of front, bringing it by this means alone into an unfavorable situation; 
but in the south the French would likewise be obliged to carry out a strategic left 
wheel, thereby getting into an unfavorable position as to their base. Strategically 
would here be attained what Frederic the Great achieved by his attack in echelon at 
Leuthen tactically. l 

A German success in the north would lead straight on Paris, and touch the vital 
arteries of the French army much sooner thar: the latter could gain decisive results 
in South Germany. In such a case the position of the French army portions which 


r 
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had penetrated into South Germany would likely become extremely critical, as they 
wouid find their line of retreat most seriously threatened from the north. 

There is no need at all for any specially intricate and difficult movements of the 
German army. It would be chiefly a question of properly distributing the forces 
and regulating the extent of the retrograde movement of the left wing. That must 
never be allowed to go so far as to expose the lines of communication of the German 
right wing. The pivot of the movement, which might be fixed somewhere in northern 
Lorraine and Luxemburg, must be vigorously held, too. People have therefore often 


thought of turning Trier into an army fortress, and the idea of fortifying Luxemberg 


1s also partly based on similar points of view. - These reflections show, at any rate, the 
prominent importance of the fortress of Mainz. It would be, further, advisable to 
hold a strategic reserve in a central position, ready for reinforcing, in case of need, 
either the right or the left wing.2 


GERMANY AND INTERNATIONAL PEACE | 


The position of Germany at the Second Hague Conference on the sub- 
ject of arbitration has been much discussed and no little criticized. Ata 
session of the Reichstag held April 28, 1914, the Director of the Foreign 
Office, Dr. Kriege, German delegate to the Second Hague Peace Confer- 
ence and to the London Naval Conference, explained and defended 
the attitude of Germany in 1907, and in the course of his remarks made 
some very interesting observations, not’ merely concerning arbitration 
and the judicial decision of international difficulties, but concerning the 
meeting and labors of'a Third Peace Conference, in which Germany 


’ would be represented, and from which he expected great results. 


¥ 
+ 


The first paragraph of this address ? aims to show that Germany is 
friendly, not merely to treaties of arbitration, but to the arbitration of 
concrete difficulties; that it has negctiated two treaties of arbitration— 
one with Great Britain, which has been twice renewed, and the other 
with the United States of America. which, however, has not become 
effective—and that it has inserted tke arbitral clause in a series of com- 
mercial treaties. Dr. Kriege calls attention also to the fact that Ger- 
many proposed the creation of an International Prize Court at the 
Second Hague Conference, and that at the last Hague Conference on 
Bills of Exchange, the German delegation advocated the creation of an 
international court of appeal to decide conflicts of private international 


‘law. He further calls attention to the treaties between France and ` 


1Von Bernhardi’s War of Today, autborized translation by Karl von Donat, 
pp. 328-329. 

2 The translation of Dr. Kriege’s remarks is made from the téxt as contained in the 
“Zeitschrift fiir Völkerrecht,” Vol. 8 (1914). pp. 460-462. 
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Germany concerning the Morocco question, and the presence of an ar- 
bitral clause to settle disputes arising from the Moroccan situation, and 
finally, he mentions the two controversies which Germany submitted 
to the Permanent Court of Arbitration at The Hague: the well known 
Venezuelan preferential case and the Casablanca case. This part. of 
Dr. Kriege’s speech follows: 


The idea has gone abroad that Germany has but little sympathy with the idea of 
settling difficulties through arbitration. But this is not at all so. In 1904 Germany, 
concluded a general arbitration treaty with Great Britain which it has renewed twice 
since. A similar treaty had been concluded with the United States of America, but 
owing to the opposition of the American Senate, it was not ratified. In a series of 
more recent commercial treaties arbitration clauses were included so that. all disputes 
regarding tariff questions are to be laid before special arbitration courts. At the 
Second Hague Peace Conference Germany proposed the institution of an International 
Prize Court, and this proposition was accepted. At the last Hague Conference upon 
the Laws of Exchange the German delegation moved to consider the institution of an 
international court of appeals which would be competent to decide disputes in the 
field of private law arising from international treaties. But above all, into the impor- 
tant treaties which it has concluded with France for the settlement of the Morocco 
question, Germany has inserted a non-reserving arbitration clause, as a result of 
which any and all disputes arising from its application should be submitted to the 
decision of an arbitration court. Nor has Germany in distinct cases hesitated. to 
consent to have disputes of primordial importance decided by the Hague Arbitra- 
tion Court, such as the Venezuela and Casablanca disputes. 


Dr. Kriege’s statement as to the rejection of the arbitration treaty 
by the Senate of the United States is not quite accurate. It is true that 
the treaty was signed and that it was laid before the Senate for its ad- 
vice and consent. It was amended by the Senate by striking out the 
expression “special agreement” and substituting therefor “special 
treaty,” so that the compromis, to use a technical term, or the submission 
of the case to arbitration, would require the approval of the Senate. 
Mr. Roosevelt, then President, was unwilling to accept the amendment, 
and dropped the whole matter. However, later, when Mr. Root was 
Secretary of State, the United States tried to negotiate a treaty of 
arbitration, in which the right of the Senate was reserved to approve the 
compromis; but Germany refused to conclude such a treaty. _ 

Dr. Kriege next proceeds to state the attitude of the German delega- 
tion toward arbitration at the Second Hague Conference, and the two 
paragraphs devoted to this are here quoted: 


If the German delegation delined to assent to the world arbitration treaty proposed 
at the Second Hague Peace Conference, it took this stand because it felt convinced 


on 
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that such a treaty would not be serviceable to the cause of peace. In accordance with 
this proposition, all controversial legal quesiicns, especially those in reference to the 
application and interpretation of international treaties, were to be submitted to ar- 
bitral decision with the condition, that neither the vital interests nor the independ- 
ence, nor the honor of either of the parties in dispute should be in conflict therewith. 
In its delimitation, in its execution and its effects, such a treaty would be so unclear, 
so uncertain and so doubtful that it could not but lead to the greatest difficulties 
and disputes between the treaty states. Limitation of the treaty to legal questions 
. is necessary because mere questions of Interests cannot in their nature be submitted 
to arbitral decision. But no way could be found to separate in a clear manner the 
legal questions fiom the question of interests. The further matter of excluding 
disputes of secondary importance from the arbitral decision in reference to the time 
and expenses connected therewith, the Conference was unable to settle. It is even 
more difficult to insert the so-called clause of honor, that is, the right of each Power 
to decide independently whether in a particular case it would decline to accept an 
arbitral decision in reference to its vital -nterests, independence or honor. This 
clause, whose need was justly recognized by the Conference, would indeed have ren- 
dered the treaty illusory, because it would merely have been a treaty with the clause 
“si volo.” An appeal to this clause is furthermore of such a nature as to further 
embitter the dispute between the parties, because in so doing the suspicion might be 
entertained that the opponent is not acting In a bona fide manner, but that realizing 


that he is wrong wishes to avoid the arbitral decision. And itis furthermore doubtful . . 


as to what effect an arbitral decision might exercise upon the judicial or the legislative 
authority of a treaty if one of these authorities, through the violation of international 
obligations, has brought about the dispute. In such cases, shall the judicial authority 
or the legislative authority be compelled to take the arbitral decision into account, 
or shall these authorities remain sovereign in respect of the arbitral decision? There 
was complete difference of opinion at the Conference with regard to this matter, so 
that in adopting the treaty, the uniformity of the intentions of the treaty would from 
the first have been absent. . 

The aforesaid considerations at the Corference brought it about that, not only 
. Germany, but several of the other great Pcwers and a number of smaller states dis- 
approved of the universal arbitration treaty. In fact the experiences that various: 
Powers would have encountered with an arbitration treaty such as we have been. 
considering, could only have strengthened the uncertainties pointed out. 

` * è 


The objections to the proposed arbitration treaty are indeed forcibly 
stated, but it would have been possible to prepare a draft which would 
have been free from most of these objections, if the German delegation 
had shown itself willing to co-operate rather than to criticize. Indeed, 
the Conference was much encouraged by the seemingly frank accept- 
ance of the principle of arbitration by the first German delegate, Baron 
Marschall von Bieberstein, who stated, on behalf of his delegation: “We 
are ready to examine conscientiously and impartially the propositions 
which already have been made and those which may yet be presented on 


aa 
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this subject.” (Deuxième Conférence Internationale de la Paix (1907), 


Actes et Documents, Vol. II, p. 288.) 

Admitting for the moment that Germany’s objections to the various 
proposals were well founded, it would kave been possible for the delega- 
tion to have proposed a form which would have obviated these objec- 
tions, but this was not done, and it may be said in no unkindly spirit 
that Germany’s attitude on the entire subject was negative, not con- 
structive. The last paragraph of the quotation is likely to lead to some 
misunderstanding, if a word of explanation be not added; for, however 
faulty the final draft may have been, it was nevertheless approved by 
thirty-two delegations, nine opposed it, and three abstained from voting. 


Dr. Kriege’s remarks would lead the casual reader to believe that several — 


large Powers voted against it, whereas, as a matter of fact, only Ger- 
many and Austria-Hungary voted against it, and Italy, which is known 
to be strongly in favor of arbitration, abstained from voting. It seemed 
to the delegates at the time that Germany’s influence in the Triple Al- 
liance had made itself felt. The character of the opposition is best seen 
by enumerating the states which voted against the proposal: Germany, 
Austria-Hungary, Belgium, Bulgaria, Greece, Montenegro, Roumania, 
Switzerland, and Turkey. The three states abstaining from the vote 
were Italy, Japan and Luxemburg. The delegations of all the other 
states voted in favor of the general treaty, so that it 1s fair to say that, 
notwithstanding the imperfections of the projected treaty, the over- 
whelming majority of the states represented at the Conference expressed 
themselves in favor of it. 

However, it is no small encouragement to the partisans of general arbi- 
tration to learn from Dr. Kriege’s carefully worded remarks that, what- 
ever his scruples may be against the arbitration of political questions, 
or controversies in which the clashing interests of the countries are in- 
volved, he, and presumably his country, are in favor of the arbitration of 
‘legal questions. It may be indeed difficult to separate the purely legal 
from political disputes, and yet this must be done, and it is believed 
that, if the Third Hague Conference would negotiate a treaty for the 
peaceful settlement of legal disputes, preferably by means of an inter- 
national court in the technical sense of the word, Germany would be a 


party to such treaty, and the cause of peaceable settlement would be > 
greatly advanced. Indeed, there is much to be said for the proposal. 


-which Dr. Kriege makes, and it is believed that it is possible to draw 


the line between legal questions and questions of a political nature, even ` 


although it is difficult. 


«wd 
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In another paragraph Dr. Kriege states the readiness of his govern- 
ment to ratify.the Declaration of London, which supplies the law which 
the International Prize Court is to apply under Article 7 of the Prize 
Court Convention, and he also states the willingness of his government 
to co-operate in the establishment and operation of the International 
Prize Court which, it should be said in passing, the German delegation 
proposed at the Second Hague Conference. Dr. Kriege’s language on 
this point is so clear and decided as to merit quotation: 


` The Hague agreement regarding the establishment of an International Prize Court 
and the Declaration of London in reference to the laws of naval warfare had in time 
been signed by the states most directly concerned in the matter, and Germany among 
them. Germany is ready to ratify both treaties at an early date, and the more so in 
view of the fact that she was the proponent of the proposition to establish the In- 
ternational Prize Court. The difficulties encountered in the realization of the two 
great international treaties came from England, not from the British Government 
nor indeed from the House of Commons, kut from the House of Lords, which had 
declined to accept, both treaties. The Britisa Government endeavors to remove these 
difficulties by trying to secure an authentic interpretation of certain provisions of the 
Declaration of London through negotiations with Germany and other great Powers. 
We have tried to meet the British Government in this matter as far as this was 
possible, and we have indeed reason to believe that these negotiations will attain 
the desired end, so that the British Government will ere long be in a position to lay 
the treaties anew before its Parliament with the prospect of a successful issue. As 
regards the meeting of the Third Hague Peace Conference, Germany is indeed in 
sympathy with that object, although she may believe that the most important results 
of the former Conference should first be realized, that is, the two great treaties re- 
ferred to should be ratified. If it were intended to take up without interruption the 
discussion of new international problems, before those hitherto discussed have been 
brought to realization, these Conferences would soon lose the worth attaching to 
them. The Second Hague Peace Conference has expressed the wish that such a 
program should be elaborated by an international commission, and then be submitted 
for the approval of the governments. In regard to the composition of this commission, 
negotiations had at the proper time been entered into, but they have not as yet led - 
to any definite conclusions. 


Finally, Dr. Kriege states his desire, and doubtless the desire of his 
country, for a Third Hague Conferer.ce, and expresses the belief, in the 
following passages, that the Conference, which we all hope will meet in 
the near future, will render great services to the cause of peace: 


Meanwhile the Foreign Office is already at work preparing the propositions with 
regard to the program to be offered by Germany, because that office, in view of its 
organization and experience, is best able to judge those international questions whose 
solution needs to be considered by the Conf2rence. All the other departments of the . 
government having any relation to these matters and eminent teachers of international 
law have of course been called upon by the Foreign Office to participate in this work. 
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The hope that the Third Hague Peace Conference may take place rests on well 
founded grounds, and Germany, well prepared to take up this work, will take part 
in that Conference. Germany feels convinced that through the solution of important 
international problems the Conference will exercise great influence in settling dis- 
putes and she will therefore deserve well of the cause of peace. 

Dr. Kriege is a sincere, upright, and honest man. He expresses his 
opinions freely and without reserve, whether those opinions are agree- 
able or displeasing to his audience. He possesses the confidence of his 
government, and there is every reason to believe that the views expressed 
in the address from which the quotations have been made are the views 
which Germany has formed after greaz deliberation, and which Germany 
will be prepared to maintain at the next Hague Conference. That it may 
come soon; that the war which is plaguing mankind may soon cease; and 
that the nations may again meet at the little city of The Hague in the 
very near future and devise measures or the benefit of the nations of the 
world without exception is the hope cf every lover of his kind. 


A CARIBBEAN POLICY FOR THE UNITED STATES 


An editorial comment in the July number of the Journau! was de- 
voted to the nature and the origin of the Platt Amendment, and it was 
suggested, without going into details, that the policy which dictated the 
amendment was capable of a larger application. It is the purpose of the 
present comment to take up this subject and to consider it from the 
larger point of view. : 

It may be stated in this connection that the amendment, although re- 
stricted to Cuba, contemplated the independence of the country to which 
it was to be applied, a republican form of government, assuring personal 
hberty and the protection of property in the sense in which these terms 
are used and understood in constituticnal government, a solemn engage- 
ment on the part of the country covered by the amendment not to enter 
` into any treaty or engagement with a Zoreign Power calculated to impair 
or to interfere with its Independence, and that public debts should not be 
created in excess of the capacity of the ordinary revenues, after defray- 
ing the current expenses of the goverrment, to pay the interest. 

- It is one thing, however, to under-ake engagements of this kind; it 
is quite another thing to carry them out. A promise without perform- 
ance would be a vain thing, and, as the United States intended to 
guarantee the independence of Cuba and as the provisions of the amend- 


1 Page 535. 
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ment previously quoted were devised for this purpose, it was essential 
in the opinion of Mr. Root, who, as S2cretary of War, drafted the amend- 
ment and officially interpreted it, to reserve to the United States the 
right of supervision, in order to justify the United States in guaranteeing 
the independence of the particular country in question. 

The obligation which the United States was willing to assume was 
not unlimited, but was conditioned upon the obligation set forth in the 
amendment which Cuba assumed. The failure to comply with these 
conditions would free the United States from its obligation. Therefore, 
Mr. Root reserved the right, and properly so, of the United States to 
intervene, not generally, but specifically “for the preservation of Cuban 
independence, the maintenance of a government adequate for the pro- 
- tection of life, property, and individual liberty.” As, however, interven- 
tion has often been invoked to the detriment, as history shows, of the 
country subject to intervention, Mr. Root, as an upright and straight- 
forward, prudent and far-seeing statesman officially mterpreted the 
right of intervention in such a way as to exclude any and all thought 
of its abuse. Thus, in the gloss placed upon the amendment in an in- 
struction to General Wood, the Military Governor of Cuba, he stated 
that the right of intervention was not “synonymous with intermeddling 
or interference with the affairs of the Cuban Government,” but that it 
was to be “based upon just and substantial grounds,” namely, “for the 
preservation of Cuban independence, and the maintenance of a govern- 
ment adequate for the protection of life, property, and individual lib- 
erty.” It is true that he coupled with this the obligations “imposed by 
the Treaty of Paris on the United States,” but this clause is of a special 
nature, involving, as it does, the interpretation of a definite treaty, and 
may be dismissed without comment in considering the applicability of — 
the amendment from a broader point of view. 

So much for the amendment as. applied to Cuba. When Mr. Root 
drafted the amendment in his letter of instructions, dated February 9, 
1901, to the Military Governor of Cuba, a great change had taken place 
in the international relations between the -Latin American republics 
to the north of the Isthmus of Darien and the United States. Negotia- 
tions had been begun to abrogate tae Clayton-Bulwer Treaty of April 19, 
1850, between Great Britain and tae United States, which contemplated 
the construction, supervision, and protection of a channel of communica- 
tion between the Atlantic and the Pacific oceans by the contracting 
parties. The first Hay-Pauncefote Treaty of February 5, 1900, which 
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was, however, amended by the Senate in such a way as to be unaccept~ | 
able to Great Britain, had been signed. The new and existing Hay- 

Pauncefote Treaty, dated November 18, 1901, was in process of negotia- 
tion and was the subject of much thought and reflection by the American 
Government, and in framing the amendment subsequently to be known 
as the Platt Amendment, Mr. Root had in mind the changed conditions 
incidental to the construction of a canal through she Isthmus of Panama, 
under the new treaty which acknowledged the right of the United States 
to build the canal without the co-operation of Great Britain, and gave it 
the right and imposed upon it the duty to protect the canal also without 
the co-operation of Great Britain. The privilege was an onerous one, 

for right and duty are correlative terms. The approaches to the canal 
must. be safeguarded, and disorder in the countries to the north of the 
route and to the south of the Rio Grande would seriously impair the 
usefulness of the canal when built. The attitude of the United States 
toward Cuba through a long period of years has shown conclusively. 
that the United States would not permit the island to pass under the 
control of any of the great Powers. This is equally true of the republics 
of Haiti and Santo Domingo in the Caribbean Sea, and of the republics 
to the north of the proposed canal. 

As the second Hay-Paunceforte Treaty was between Great Britain 
and the United States, neither of which owned the territory through 
which the canal would pass, the United States need to enter into negotia- 
tions with the sovereign of the territory. The Hay-Herran Treaty of 
January 22, 1903, was, therefore, concluded between Colombia, then 
owner Of the Isthmus, and the United States, giving the United States 
a right of way across the Isthmus. Advised and consented to by the 
Senate of the United States, the treaty was rejected by Colombia. 
Panama shortly thereafter revolted and established its independence, 
which the United States formally recognized and guaranteed to preserve 
in a treaty with Panama, dated November 18, 1903, which treaty gave 
- the United States a right of way across the Isthmus for the construction 
of the canal in accordance with the terms of the Hay-Pauncefote Treaty 
of November 18, 1901. 

_ Itis thus seen that the negotiations resulting in the right to acquire, 
operate and control the canal were begun during the American occupa- 
tion of Cuba, although they were terminated after the withdrawal of 
the American army on May 20, 1902, and the connection between the ~ 
amendment and the canal suggests itself to the reader without further 
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comment, as the connection was undoubtedly evident, not merely to Mr. 
Root, Secretary of War, but to Mr. Hay, Secretary of State.- The 
United States desires the independence of Cuba; it also desires the in- 
dependence of the republics in the Caribbean and to the north of the 
canal. It wishes a government in Cuba adequate to maintain its in- 
dependence and to guarantee life, liberty and the protection of property. 
It also wishes such a government in the republics in the Caribbean and 
to the north of the canal, not merely because it is interested in the in- 
dependence of these republics, and in constitutional government gener- 
ally, but also because the islands are within a stone’s throw, as it were, 
of our territory, and because the countries to the north of the canal must 
be independent and orderly governments, if the canal is to be useful: 
not merely to the United States and to them, but to the world at large. 
_ The value.to each of the republics of a stable and orderly government 
is no less important to them than.it is to the United States, and there 
seems to be every reason in favor of a closer relationship, which shall 
guarantee law and order in each of them without jeopardizing independ- 
ence. The obligation to maintain a stable government, to keep its public 
debt within the limits of the ordinary revenues, the duty to protect 
life, liberty and property do not seem: to be too great a price for the 
guarantee of independence. This is exactly what each government 
wishes without such a guarantee, and the supervision necessary 
to secure these just and beneficent ends, does not derogate from in- 
dependence and the exercise of sovereignty within the limits of inter- 
national responsibility, as is shown by the experience of Cuba. That the 
right of intervention, “not synonymous with intérmeddling or inter- 
ference,” reserved in the Platt Amendment, as interpreted officially by 
Mr. Root, will not be dangerous to the independence and development of 
the countries, is shown by the intervention of the United States in Cuba 
in 1906 and the withdrawal of the United States in 1909 upon the cessa- 
tion of the disorders which caused the intervention. l 
_ It is believed, therefore, that the essential features of the Platt Amend- 
ment, due to the wisdom and foresight of Mr: Root, can properly form 
the basis of a policy of the United States toward the republics in the 
Caribbean Sea and to the north of the Canal Zone, as its sole purpose is 
to maintain independence and constitutional government, and that the 
republics can, in exchange for the guarantee of independence, properly: 
accept the principles of the amendment, meant solely to maintain their 
independence against the world and ‘their well-being at home. 
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internazionale; J., journal; J. O., Journal Officiel, Paris; L'Int. Sc., L Internation- 
alism Scientifique, The Hague; Mém. dipl., Memorial diplomatique, Paris, Monit., 
Moniteur belge, Brussels; Martens, Nouveau recueil générale de traités, Leipzig; 
Q. dip., Questions diplomatiques et coloniales; R., review, revista, revue, rivista; 
Reichs G., Reichs-Gesetzblatt, Berlin; Staats., Staatsblad, Netherlands; State Papers, 
British and Foreign State Papers, London; Stat. ai L., United States Statutes at 
Large; Times, The Times (London). 


January, 1914. 

24 HONDURASs—UÜUNITED Srares. Honduras ratified the treaty signed . 
November 3, 1913, providing for the settlement of any differences 
which might arise between the two governments according to the 
“peace plan” of the Secretary of State of the United States. 
Spanish text: B. Rel. Ext. (Chile), 4:55. 

29 Honpuras—Itaty. Honduras ratified the general arbitration 
treaty signed Dec. 8, 1918. Spanish text: B. Rel. Ext. (Chile) ; 
4:55. 


March, 1914. 

26 Curte—Itaty. Exchange of ratifications of general arbitration - 
treaty signed Aug. 8, 1912. Italian text: F. di dir. int. 3 (2 ser.): 
256; Spanish text: B. rel. ext. (Chile), 4 :28., 


April, 1914. 
15 INTERNATIONAL Sanrrary CONFERENCE. This conference met at 
Montevideo. to. consider the revision of the convention signed at 
Rio de Janeiro June 12, 1904. Argentine Republic, Brazil, 
Paraguay and Uruguay sent delegates. B. rel. ext. (Chile), 4:39. 
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April, 1914. 

16 Sucar Convention. Signed by Belgium, France, Netherlands, 
Russia, Germany, Greece, Italy and Portugal. French text of 
convention: Mém. dipl., 52:282. 

22 Brterum—Cotomsia. Exchange of ratifications of the extradition 
convention signed Aug. 21, 1912. French text: Mém. dipl., | 
52:280. 


May, 1914. 
2 GERMANY—TuRrKEY. By ar exchange of notes the commercial 
convention which expired June 15, 1914, has been continued. . 
Mém. dipl., 82:242. 
29 France-~-Itaty. Accord signed relating to Italians in Tunis and 
Tunisiens in Italy. French text: Mém. dipl., 52:281. 


June, 1914. | 
8 PrERU-—-VENEZUELA. Peru ratified the arbitration convention 
signed January 25, 1912. Spanish and English texts: B. rel. eat. 
(Venezuela), 4 (2): 1066, 1126. 

16-July 30. Spirzpercen. The conference in relation to Spitzbergen 
convened at Christiania, Norway, June 16th, m response to a call 
from the Norwegian Government. Germany, France, United 
States, Denmark, Great Britain, Norway, Netherlands; Russia, 
and Sweden were represented. The archipelago of Spitzbergen 
is no-mans-land, or terra nullius, and the nations interested m 
questions relating to the islands have declared their intention 
to preserve this status. It was the purpose of the conference to 
frame a neutral administration over the islands which should 
not be subject to the exclusive control of any one nation. The 
United States participated in the conference solely on account 
of the economic interests of American citizens there. The con- 
ference failed to complete its labors and adjourned July 30th, 
to meet at a future date. 

21 Iraty—San Marino. Ratiications exchanged of the treaty of 
friendship signed Feb. 10, 1914. Italian text: R. di dir. int., 3 
(2 ser.) :261. . 

26 Tuirp Hacun Conrerence. The Netherland Government invited 
the Powers to name each one member of a preparatory committee 
to meet in 1915 to consider the questions to be brought before 
the Third Hague Conferenze. 
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June, 1914. : i 
28 European War. Archduke Francis Ferdinand of Austria, assas- 
sinated, with his wife, at Serajevo. 


July, 1914. 

7 Ivrauty-—Perrv. Accord signed relating to consular affairs. Italian | 
text: R. di dir. int., 3 (2 ser.) :260. 

10 Mexico. General Huerta appointed Chief Justice Francisco 
Carbajal, Minister for Foreign Affairs. On July 16th General 
Huerta tendered his resignation to the Chamber of Deputies, . 
which promptly accepted it. Dr. Carszajal took the oath of 
office as provisional president. All attempts of the provisional 
government to make terms with General Carranza failed, the 
latter insisting on the unconditional surrender of the government. 
On Aug. 13th Dr. Carbajal transferred the executive power to 
the Federal Governor of the District, Gen. Iturbide, who at 
once transferred it to Gen. Obregon of the Constitutionalist army. 
General Carranza entered Mexico City and took the oath of 
office on Aug. 20th. The $60,000,000 of gold bonds on notes 
issued by General Huerta have been repudiated and the old 
stamp taxes, which were doubled, have been restored. Sefior 
Isidro Fabela has been appointed Minister for Foreign Affairs. 
General Villa took no part in the entry of General Carranza into 
Mexico City and remains in the north. No disorders are reported 
in Mexico City. The United States trocps are to be withdrawn - 
from Vera Cruz. Independent, July, August. 

10 Greece—Tourxkery. The two governments have requested Switzer- 
land to designate an arbitrator to settle the differences existing 
among the members of the mixed Greco-Turkish commission 
sitting in Smyrna for the purpose of arranging the immigration 
questions. The commission was appointed to exchange the 
property of Turkish and Greek refugees, and make valuation of 
the properties concerned. N. Y. Trmes, July 12, 1914. 

13 Irduy—Spain. Ratifications exchanged of the treaty of commerce 
and navigation signed March 31, 1914. French text: R. di dir.. 
int., 3 (ser. 2) :258. — 

14 Preru—Unirep States. Treaty signed following the peace plan 
of the Secretary of State of the United States. This Journal, 
7 863. 
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July, 1914. l 

14 Curre—Unitep Srares. Treaty signed following the peace plan 
of the Secretary of State of the United States. This Journal, 
7 :863. 

15 Unirep States—Uruauay. Treaty signed following the peace plan 
of the Secretary of State of the United States. This Journal, 
7:868. 

23 EuRopEAN War. Presentation of Austro-Hungarian note to Servia 
which was given 48 hours in which to reply. Suppression cf the 
Pan-Slav propaganda and satisfaction for the murder plot was 
demanded. World’s Work, September, p. 136. 

24 European War.. Russian cabinet council held. The Austro- 
Hungarian demands on Servia were considered as an indirect 
challenge to Russia. World’s Work, September, p. 136. 

zd EUROPEAN War. Servian answer stated by Austria to be unsatis- 
factory. The Austrian Minister and staff left Belgrade. World’s 
Work, September, p. 136. < 

27 European War. Sir Edward Grey announced in the House of 
‘Commons his proposals for a conference of France, Germany, 
Italy and Great Britain. The proposals were accepted by France 
and Italy. Times, July 28, 1914. 

28 EUROPEAN War. Austria declared war against Servia and Servian 
vessels were seized in the Danube. Text of declaration: N. Y. 
Times, July 29, 1914. 

29 EvropEAN War. Austrians occupy Belgrade. N. Y. Times, 
July 30, 1914. 

30 EUROPEAN War. Partial Aano of the Russian a Ger- 
many demands that Russia stop the mobilization. R. of R. 
(N. Y.), 50:290. 

31 European War. General mobilization ordered in Russia. State of 
war declared by Germany. R. of R. (N. Y.), 50:291. 

Holland, Belgium and Switzerland order general mobilization 
to protect their neutrality. R. of R. (N. Y.), 50:290. 


August, 1914. 
1 European War. Germany declared war on Russia, after German 
mobilization had been ordered. France ordered mobilization. 
Italy, Sweden and Norway announced their neutrality. N. Y. 
Times, Aug. 3, 1914. 


894 _ THE AMERICAN JOURNAL OF INTERNATIONAL LAW - 


August, 1914. 
2 European War. German troops occupied Duxeabene Germans 
moved on Longwy and invaded France near Nancy. Russian 
troops invaded the German Empire at Edytkuhnen and Eighen- 

ried. Independent, 79, p. 202. 

Germany demanded passage across Belgium and was refused. : 
R. of R. (N. Y.), 50:291. | 

2 European War. German troops entered French territory at 

' Cirey. Russian troops crossed German oérder at Schnidden to 
the southeast of Biala. N. Y. Times, Aug. 3, 1914. 

3 EuropHan War. German troops invaded Belgium. Independent, 
79:202. l 

4 European War. Germany formally declared war on France. 
Great Britain formally declared war on Germany. The United 
States announced its neutrality in the waz between Germany and 
France and Russia, and between Austria and Servia. 

5 ‘European War. The United States issuec a neutrality proclama- 
tion designed to cover wireless telegraphic: communication. - 
Text: N. Y. Times, Aug. 6, 1914. ' 

The President of the United States tendered the good offices-of 
the United States for the settlement of the war. The United 
States announced its neutrality in the war between Germany and 
Great Britain. N. Y. Times, Aug. 6, 1914. 

6 Eurorsan War. Austria declared war on Eussia. R. of WN Va) ce 
50:292. 

5 Nicaragua—Unirep States: New Nicaraguan canal treaty 
signed. R. of R. (N. Y.), 50:294. 

7 European War. The United States anncunced its neutrality in 
the war between Austria and Russia. 

8 Eurorman War. Portugal announced her intention to support 
Great Britain in the present war. World’s Work, Sept., 1914, 
p. 136. 

9 European War. Great petan issued list of sontiabanl of war. 

9 European War. Servia declared war agamst Germany. World’s 
Work, Sept., 1914, p. 136. 

10 European War. Germany issued a list of zontraband of war. 

11 European War. The United States issued a statement dealing 
with the questions of neutrality, etc., raised by complaints to the 
Department of State. Senate doc. No. 8€8, 63d Cong., 2d sess. 
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12 


13 


13 


13 


14 


15 


-I7 


18 


18 


European War. Montenegro formally declared war on Germany. 
R. of R. (N. Y.), 50:292. 

Eurorean War. France declared war against Austria. Officially 
announced that a state of war existed between Great Britain and 
Austria since midnight. R. of R. (N. Y.), 50:292. 

Unirep Srates. The Senate advised and consented to the ratifica- 
tion of 18 peace treaties drawn upon the plan of the Secretary 
of State of the United States. The treaties were with Argentine 
Republic, Bolivia, Brazil, Chile, Costa Rica, Denmark, Gua- 
temala, Honduras, Italy, Netherlands, Nicaragua, Norway, 
Persia, Portugal, Salvador, Switzerland, Uruguay and Vene- 
zuela. The treaties with the Dominican Republic and Panama 
were not acted upon. Washington Post, Aug. 14, 1914. 

European War. Great Britain guaranteed the Bank of England 
against loss on discounts granted. The government also guar- 
anteed the insurance of British cargoes. Nation (N. Y.), 99:207. 

NIcARAGUA——UNITED States. Five hundred American marines 
landed at Bluefields, with the consent of Nicaragua to preserve 
order. R. of R. (N. Y.), 50:294. 

European War. The United States announced its neutrality in 
the war between France and Austria. 

European War. Japan sent ultimatum to Germany demanding 
the evacuation of Kiau-Chau. Text: N. Y. Times, Aug. 17, 
1914. 

EUROPEAN War. Russia promised autonomy to Poland for loyalty 
of the Poles during the war. R. of R. (N. Y.), 50:292; Times, Aug. 
17, 1914. 

EUROPEAN WAR. ET E, made that the United States 
government would look with disfavor on loans made by Ameri- 
can bankers to any nations engaged in the European War. 
N. Y. Times, Aug. 16, 1914. 

EuROPEAN War. England and Japan gave assurance of the limita- 
tion of fighting in the Far East. Washington Post, Aug. 18, 
1914. 

European War. The United States announced its neutrality in 
the war between Belgium and Germany. 

European War. ` Russia promised a grant of civil rights i the 
Jews of Russia. N. Y. Times, Aug. 19, 1914. 
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19 Preru—UnitTep’Statses. The United States Senate advised and. 
consented to the ratification of the treaty with Peru drawn upon 
the peace plan of the Secretary of Stat of the United States. 
This is the nineteenth treaty of the kind approved by the Senate. 

` Washington Post, Aug. 20, 1914. 
20 Death of Pope Pius X. Ind., 79:298. 
21 ` SALVADOR—UNITED States. Ratifications exchanged of the agree- 
ment of May 18, 1914, extending the duration of the arbitration 
treaty of December 21, 1908. English and Spanish texts: U. S. 
Treaty Series, No. 596. 

23 Evuroppan War. Japan formally declared war on Germany. 
Washington Post, Aug. 24, 1914. 

24. European War. The United States announced its neutrality i in 
the war between Germany and Japan. 

, 25 European War. Austria declared war on Japan. A Zeppelin 

; dropped bombs on Antwerp. Wash-ngton Post, Aug. 26, 
1914. 

27 European War. Japan declared a blockade of territory of Kiau- 
Chau. N. Y. Times, Aug. 28, 1914. 


September, 1914. 
1 European War. The United States announced: its oe in 
the war between Austria and Belgium. 
1 Sr. PETERSBURG. Name changed to Petrcgrad. 
2 European War. French Government removed from Paris to 
_ Bordeaux. Washington Post, Sept. 3, 1914. 
= 2 Evrorean War. The President of the United States signed the 
act (Public No. 193), guaranteeing shipping against war risks. 
The bureau created by this Act was openzd for business, Septem- 
ber 28. List of contraband and conditional contraband, N. Y. 
Times, Sept. 29, 1914. 
8 Atpania. Prince William of Wied left albania. N. Y. Times, 
Sept. 4, 1914. 
4 CARDINAL DELLA Curesa, Archbishop of Bologna, elected Pope 
and reigns as Benedict XV. 
4 Europzan War. The Emperor of Germany sent message to the 
President of the United States protesting against atrocities of the 
allied troops. Text: Washington Post, Sept. 11, 1914. The reply 
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10 


15 


15 


16 


17 


21 


of the President Sept. 16, 1914, Washington Posh, Sept. 17, 
1914. 

European War. The allies agreed not to make peace separately. 
Text of agreement: N. Y. Times, Sept. 6, 1914. 

EUROPEAN War. Russian Government announced the annexation 
of Galicia. N. Y. Times, Sept. 8, 1914. 


European War. British and Germans reported fighting on Lake 


Nyassa in Africa. M. Y. Times, Sept. 10, 1914. 

TurKEY. Turkey repudiated the capitulations. These capitula- 
tions are a series of conventions, treaties and privileges originating 
as early as the eleventh century whereby foreigners in the Otto- 
man Empire have been exempt from local jurisdiction in civil 
and criminal cases, and comprise all those rights of extraterritorial 
jurisdiction by which they were tried by their own judges, dip- 
lomatic representatives and consuls. The United States has 
protested against the abrogation and Italy has joined the Powers 
of the Triple Entente in a united protest. Washington Post, 
Sept. 11 and 17, 1914. 

Merxico—Unrrep Srares. The President of the United States 
ordered the withdrawal of United States troops from Vera Cruz. 
Washington Post, Sept. 16, 1914. 

UNITED STATES—FRANCE, Great BRITAIN, Cuma AND SPAIN. 
Treaties drawn upon the peace plan of the Secretary of State of 
the United States were signed by the United States with France, 
Great Britain, China and Spain. Washington Post, Sept. 16, 
1914. | 

EvuRoPpEAN War. Japanese forces reported to be moving against: 
Kiau-Chau. China has been notified that Germany reserves the 
right to deal with the Chinese Republic as she sees fit because 
of the breach of neutrality in allowing Japanese troops to land 
on Chinese territory. N. Y. Times, Sept. 17, 1914. 

EvRoPEAN War. Belgian commission to the President presented 
a voluminous evidence bearing on the atrocities committed 
by the Germans in the present war. N. Y. Times, Sept. 17, 
1914. 

EUROPEAN War. United States issued statement showing sta- 
tus of armed mercnant vessels. Washington Post, Sept. 21, 
1914. 
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28 European War. Great Britain gave notice that she would not 
recognize the article of the Declaration of London exempting 
conditional contraband of war from seizure when destined for 
neutral ports. The Declaration of London was adversely acted 
upon by the British Parliament. Thə articles, of conditional 
contraband include fcodstuffs, boots and shoes, forage and grain 
for animals, clothing, gold and silver coin, and bullion, paper 
money, vehicles, vessels, railway and telegraph materials, balloons 
and flying machines, fuel, powder and explosives, barbed wire, 
horseshoes, harness and saddlery, field classes, chronometers and 

- nautical instruments. Washington Post, Sept. 28, 1914.. 


INTERNATIONAL CONVENTIONS 
ADHESIONS, RATIFICATIONS AND DENUNCIATIONS 


COMMERCIAL STATISTICS BuREAU. Brussels, Dec. 31, 1913. 
Ratifications: 
Netherlands, June 20, 1914. 
French and Dutch texts of convention: Staatsblad, 1914:258. 


CoryricHT. Buenos Aires, August 8, 1910. 


Ratifications: 
United States, Dominican Republic, Guatemala, Honduras, 
Nicaragua, Ecuador and Penama., 
French, English and Spanish texts of convention: U. 8. Treaty 
Series, No. 593. 


Opium. The Hague, January 23, 1912. 


Ratifications: | 
Netherlands, June 20,1914. Staatsblad, 1914, No. 257. 


Venezuela, Sept. 20, 1918. B. rel. ext. (Venezuela), 4:645. 
French text of convention: Staatsblad, 1914, No. 257. : 


Patents, DESIGNS AND INDUSTRIAL Mopgeis. Buenos Aires, Aug. 20, 
1910. `’ 
Ratifications: 
Dominican Republic, Guatemala, Cuba, Honduras, Nicaragua, 
Ecuador, Panama, and the United States. 
French and Spanish texts: U. S. Treaty Series, No. 595. 
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PECUNIARY Cuatms. Buenos Aires, August 10, 1910. 
‘Ratifications: 
Dominican Republic, Guatemala, Honduras, Panama, Ni- 
caragua, Ecuador, and the United States. 
French, English and Spanish texts of convention: U. S. Treaty 
Sertes, No. 594. 


PostaL ConvENTION. Rome, May 26, 1906. 
Adhesions: | 
China, from Sept. 1, 1914. Monit., June 27, 1914. 
Fiji Islands, from Oct. 1, 1914. Monit. Juy 10, 1914. 


Rep Cross. Geneva, July 6, 1906. 
Ratifieations: 
Great Britain has cancelled the reservations made when ratify- 
ing the Geneva Convention. Monit., Sept. 19, 1907, and 
July 25, 1914. 
KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN | 


Aerial navigation. Orders, May 25, 1914, under the Aerial Navigation 
Acts, 1911 and 1913. (Statutory Rules and Orders, 1914, Nos. 725 and 
726.) 14d. 

Aeronautics, ‘Technical report of Advisory Committee for 1912-13, 
. with appendices. 10s. 5d. | 

Aliens Act, 1905. Return of alien passenger traffic to and from the 
United Kingdom, and number of expulsion orders made, during the 
three months ended March 31, 1914. (Cd. 7395.) 2d. 

Aliens, Return showing names of, to whom certificates of naturaliza- 
tion have been issued during 1918. (H. of C. Repts. and Papers, Sess. 
1914; No. 206.) 7d. 

Arbitration convention between United Kingdom and United States 
signed at Washington, April 4, 1908, Agreement renewing for five years. 
Washington, May 31, 1913., (Treaty series, 1914, No. 6.) 2d. 

British Nationality and Status of Aliens Bill. Report from standing 
committee with proceedings. (H. of C. Repts. and Papers, Sess. 1914, 
No. 251.) 134d. | 

Chile, Translation of the proposed new custorns tariff, showing present 
and proposed new rates of duty. (Cd. 7458.) 1s. 2lad. 

China. Further correspondence respecting the affairs of China. 
[December, 1912, to October, 1913.}] (Cd. 7353.) 9d. 

Colombia. Translation of new customs tariff law, with comparison of 
new and former rates of duty. (Cd. 7353.) 714d. | 

Commercial travellers’ samples. Exchange of notes between United 
Kingdom and Greece recording an agreement relating to. Athens, 
April 3d, 1914. (Treaty series, 1914, No. 8.) 1d. 

East India. Regulations and rules relating to the constitution of a 
legislative council for the Central Provinces and of certain amendments 
in the Imperial Council Regulations. (Cd. 7370.) 11d. 

Egypt. Reports of H. M. Agent and Consu_-General on the finances, 


t Official publications of Great Britain and many o? the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., England. 
900 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 901 


administration and condition of Egypt and the Sudan in 1918. (Cd. 
7358.) 946d. l 

Extradition. Order in Council, May 14, 1914, directing that the 
Extradition Acts shall apply in the case of Germany in accordance with 
treaties of May 14, 1872 and May 5, 1884, as supplemented by conven- 
tion of May 4, 1910, for the suppression of the white slave traffic. (Stat- 
utory Rules and Orders, 1914, No. 776.) 1}gd. , 

Greek Nationality Law. Miscellaneous No. 4, 1914. (Cd. 7362.) 1d. 

Guinea. Agreement between United Kingdom and France, respecting 
the delimitation of frontier between British and French possessions from 
Gulf of Guinea to Okpara River. London, February 18, 1914. (Treaty 
series, 1914, No. 5.) 91d. 

Muscat, Exchange of notes between H. M. Government and the. 
Government of the French Republic respecting trade in arms and 
ammunition at. London, Feb. 4, 1914. (Treaty series, 1914, No. 9.) 
ld. 

Navy estimates for 1913-1914. Programme of ship-building, repairs, 
alterations, maintenance, &c. (H: of C. Repts. and Papers, Sess. 1914, 
No. 158.) Id. 

Treaties. Accessions to and withdrawals from treaties, etc., between 
the United Kingdom and foreign states. (Treaty series, 1914, No. 7.) 
id. 

Wireless Telegraphy Research, Report of Committee on. (Cd. 7428.) 
2d. . 


UNITED STATES ? 


American seamen in merchant marine, Report amending by substitute 
S. 136, to promote welfare of, to abolish arrest and imprisonment: as 
penalty for desertion and to secure abrogation of treaty provisions in 
relation thereto, and to promote safety at. sea. June 19, 1914. 31 p. 
(H. rp. 852, pt. 1.) Paper, 5c. | 
. Hearings, 1914. 2 pts. ili+3-553 p. and ii+3-587 p. 
Merchant Marine and Fisheries Committee. 

Arbitration treaties of 1908-1909, Agreements extending duration of: 
Italy, May 28, 1913. (Treaty series 588.) State Dept. Norway, June 16, 
1913. (Treaty series 589.) State Dept.‘ Switzerland, November 8, 1913. 





2 When prices are given, the document in question may be obtained for the amount 
noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D.C, 
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(Treaty series 590.) State Dept. Spain, May 29, 1913. (Treaty series 
586.) State Dept. Great Britain, May 31, 1918. (‘Treaty seřies 587.) 
State Dept. Japan, June 28, 1918. (Treaty series 591.) State Dept. 
Portugal, June 28, 1913. (Senate Ex. H, 68d Cong. Ist sess.) Sweden, 
June 28, 1918. (Treaty series 585.) State Dept. Paraguay, March 2, 
1914. (Senate Ex. A, 63d Cong. 2d sess.) Costa Rice, March 16, 1914. 
(Senate Ex. C, 63d Cong. 2d sess.) Austria-Hungary, May 6, 1914. 
(Treaty series 592.) State Dept. 

Canal Zone, Isthmus of Panama. Executive order to require ocean 
going vessels in Canal Zone to be fitted with wireless apparatus. July 9, 
1914. 1 p. (No. 1988.) State Dept. 

Chinese indemnity. Hearings on S. J. R. 33 tc amend joint resolution 
for remission of portion of Chinese indemnity for losses and expenses in- 
curred by reason of so-called Boxer disturbances dur:ng 1900, so as to 
provide for payment of expenses attendant upon defens of claims against 
the indemnity fund in Court of Claims. June 1, 1914. 41 p. Foreign 
Relations Committee. i 

Consular service, American. Article by J. J. Slechza. 7 p. (S. doe 
541.) Paper, 5c. 

Consuls. Executive order amending regulations concerning Invoices, 
etc., for merchandise. May 28, 1914. 5p. (No. 1950.) State Dept. 

Diplomatic and consular service. Executive order amending regula- 
tions concerning salaried officers and mstructions. Aor. 30, 1914. lp. 
(No. 1926.) State Dept. 

Expatriation. Report amending H. 1991, to mi act i in reference 
to expatriation of citizens and their protection abroad trelating te women 
marrying foreigners). June 6, 1914. 4p. (H.rp.771.) Foreign Affairs 
Committee. 

Extradition treaty between United States and Faraguay. Signed 
Asuncion, March 26, 1913. 6p. (Treaty series 584.) Siate Dept. 

Extraterritorial Predican: Report favoring 8. 2377, to amend act 
to carry into effect provisions of treaties between United States, China, 
Siam and other countries, giving certain judicial pcwers to ministers 
and consuls or other functionaries of United States m those countries, 
so as to require that ministers, consuls, or other functionaries invested. 
with judicial authority shall be lawyers of experience end good standing. 
lp. (S. rp. 590.) Foreign Relations Committee. . 

Foreign Relations. Papers relating to, with annua: message of Presi- 
dent. Dec. 7, 1909. 1914. Ixxi+690 p. Cloth 55c; paper, 45c. 
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. Same. (H. doc. 101, 61st Cong. 2d sess.) 

Immigration, restriction of. Hearings on H. 6060, Dec.: 11 and 12, 
1913. ii+8-62 p. and 1+3-I11 p. Immigration and N muralcahon 
Committee. 

Insular possessions. ' Public documents relating to noncontiguous 
territory except Alaska and Canal Zone, and two American occupations 
of Cuba, for sale by Superintendent of Documents. July, 1914. 46+ [2] 
p. (Price list 32, 3d ed.) Government Printing Office. 

International Conference on Social Insurance. Communication 
submitting invitation from French Republic to United States to send 
delegates to, to be held in Paris in September, 1914. July 27, 1914. 
8p. (H. doc. 1132.) State Dept. 

International Congress of Americanists. Senate Joint Resolution 
No. 97, authorizing President to extend invitations to foreign govern- 
ments to participate in, at Washington, October, 1914. May 9. 1 p. 
(Pub. No. 28.) State Dept. 

International Congress of Chambers of Commerce, Sixth. House 

Joint Resolution No. 264, authorizing President to accept invitation of 
France to participate in, to be held at Paris, June 8-10, 1914. ` May 28, 
1914. (Pub. No, 31.) State Dept. 
_ International Congress on Education, Third. Report favoring H. J. R. 
273 requesting President to invite foreign governments to participate 
in, to be held at Oakland, Cal., August 16-27, 1915. June 13, 1914. 
2p. (H. rp. 825.) Foreign Affairs Committee. | 

International Congress on Home Education, Fourth. S. J. R. 157 
requesting President to invite foreign governments to participate in, 
to be held at Philadelphia, Pa., September 22-29, 1914. July 17, 1914. 
(Pub. No. 37.) State Dept. | | 

International Congress on Home Education. Report favoring H. 
11179, authorizing Secretary of State to extend invitation to foreign 
countries to send delegates to, at Philadelphia, Pa., Sept. 22-29, 1914. 
May 5, 1914. 2p. (H. rp. 620.) Foreign Affairs Committee. 

‘International Congress of Musical Science and History. Message 
transmitting invitation to participate in, to be held in Paris, June, 1914. 
May 16, 1914. 3 p. (H. doc. 978.) State Dept. 

International Congress on Neurology, Psychiatry and Psychology, 
Message transmitting invitation to United States Government to par- 
ticipate in, to be held at Berne, Switzerland, Sept. 7-12, 1914. mar 26, 
1914. 4p. (H. doc. 997.) State Dept. ` 
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International Congress of World’s Purity Federation, Ninth. Report 
amending H. J. R. 271 authorizing President to appoint delegates to 
attend, to be held in San Francisco, Cal., July 18-24, 1915. June 13, 
1914. 2p. (H. rp. 826.) Foreign Affairs Committee. 

International Dental Congress, Sixth. Message transmitting invita- 
tion to United States Government io participate in, to be held at 
London, Aug. 3-8, 1914. May 26,1914. 3 p. (H. doc. 998.) Siate 
Dept. 

. S. J. R. 105 authorizing President to extend invitation. 
July 18, 1914. (Pub. No. 35.) State Dept. 

International Dry-Farming Congress. H. J. R. 255 authorizing 
President to extend invitations to other nations to send representatives 
to, to be held at Wichita, Kans., Oct. 7-17, 1914. July 17, 1914. (Pub. 
No. 38.) State Dept. 

Malambo fire claims. Report favoring H. 12060, to pay amount 
awarded to claimants by joint commission under treaty of Novem- 
ber 18, 1903, between the United States and Panama. June 4, 1914. 
3 p. (H. rp. 764.) 

Military policy of United States during Mexican War (1845-48); by 
Emory Upton. 1914. ii+195—122 p. (H. doc. 972.) Paper, 5e. 

National Star-Spangled Banner Centennial Celebration, Baltimore, 
Md., Sept. 6-15, 1914. Report favoring S. J. R. 148, authorizing 





President to extend invitations to foreign governments to participate - 


in. lp. (S. rp. 578.) Foreign Relations Committee. 

Niagara River, Diversion of waters of. Hearings on bills: Jan. 16, 
1914, p. 1-23; letter of Secretary of War, 6 p.; July 15, 1914, 15 p.; 
July 15, 1914, trace of title to Seneca Indians, 38 p. Foreign Affairs 
Committee. 





. Report amending H. 16542 for control and PERUA tioN of 
waters of. July 20, 1914. 24 p. (H. rp. 990.) Paper, 5c. 

Opium convention signed at The Hague, January 23, 1912 (and final 
protocol of 2d International Opium Conference signed. at The Hague, 
July 9, 1918). 12 p. (Senate Ex. I, 63d Cong. Ist sess.) 

Panama Canal. Addendum to supplement 2 of Executive orders 

relating to. [March 4, 1913—April 16, 1914.] War Dept. 
. Diplomatic history of, correspondence relating to negotiation 
and application of certain treaties on subject of construction of inter- 
oceanic canal, and accompanying papers. 1914. xi+602 p. (S. doc. 
474.) . Paper, 40c. 





ae 
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. Effect of, on sea traffic. By R. L. Dunn. 12 p. (S. doc. 
540.) Paper, Be. 

. Executive order creating committee to formally and officially 
open. May 20,1914. 2p. (No. 1944.) State Dept. 

Panama Canal Act. H. 14385 to amend, so as to repeal that part 
which exempts vessels engaged in coastwise trade of United States 
from tolls. Approved June 15, 1914. 1 p. (Pub. No. 118.) State 
Dept. 








. Hearings on H. 14885 to amend act so as to repeal that part 
which exempts vessels engaged in coastwise trade of United States 
from payment of tolls. 1914. 1024 p. 3 tab. Interoceanic Canals Com- 
mittee. 





. Report amending H. 14385. Apr. 30, 1914. 1 p. (S. rp. 
469.) 





—, Index of proceedings and debates in House of Representa- 
tives and in Senate, March 5-May 15, 1914, on H. 14385 to amend act 
so as to repeal that part which exempts vessels engaged in coastwise 
trade of United States from tolls. 1914. 11i p. Senate. 
. Report amending S. R. 376, requesting President to 
open diplomatic negotiations with Great Britain for appointment of 
international tribunal to determine differences with regard: to right 
of United States to discriminate in favor of ships of commerce of 
its citizens in matter of payment of tolls for use of Panama Canal. 
June 3, 1914. 1p. (S. rp. 581.) Foreign Relations Committee. 
~ Parcel post convention between United States and Liberia, signed 
Monrovia, April 30, 1914. 9 p. Post Office Dept. : 

Radictelegraphy. Report of committee on wireless telegraphy 
research appointed by Postmaster General of Great Britain. June 30, 
1914. 14p. (S. doc. 528.) Paper, 5c. ` 

Safety of Life at Sea. Analysis and explanatory notes of London 
convention, in relation to American merchant marine. By Andrew 
Furuseth. May 1, 1914. 16 p. (S. doc. 476.) Paper, 5c. 
. Authenticated copy of international convention relating to, 
detailed regulations thereunder, final protocol, and voeux expressed 
by conference; signed London, Jan. 20, 1914. 67 p. 1 pl. ee 
Ex. B, 63d Cone 2d sess.) 

Seal and seal fisheries. Hearings on investigation of fur-seal aaa 
of Alaska. 1914. 849 p. il. 5 maps. 1 tab. Expenditures in Commerce 
Dept. Committee. 
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. Views of minority. July 27, 1914. 22 p. (H. rp. 500, pt. 2.) 

Paper, 5c. l i ae 
Treaty-making power under the Constitution. By Henry St. George 

Tucker. 11-p. (S. doc. 589.) Paper, 5c. 

Gao. A. Finca. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW ` 


DUTCH STATE SERVITUDE IN PRUSSIA t 


Supreme Court of Cologne, VII Civil Division. April 21, 1914 (7. U. 
106-12). ` 

Aix-la-Chapelle-Maastricht Railroad Company AG., defendant and 
plaintiff on appeal, v.: (1) Thewis, plaintiff and defendant on appeal, 
and (2) Royal Dutch Government, intervener. 


Facts oF THE CASE. 


The plaintiff is the owner of a number of houses situated at Naustrass 
near Herzogenrath, on Wendelin Street. He declares that these houses 
have been damaged and depreciated by reason of the dominial or govern- 
ment mine worked by the defendant. In virtue of § 148 of the General 
Mining Law, he therefore demands i TeRiON from the defendant 
for damage sustained and moves: 

To condemn the defendant to make full E for ie damage 
and depreciation caused to his two houses as a result of his miring 
operations: 

To have this damage appraised by experts, and to condemn the de- 
fendant to pay to him the amount to be determined, which should not 

be less than M. 2000. | 
‘ The defendant has moved te dismiss the suit. 

By an interlocutory judgment of the Court of First Instance of Aix- 
la-Chapelle, May 10, 1911, whose contents are taken into considerat:on, 
the exception pleaded by the defendant on the ground of non-suability 
was denied. 

By the final judgment of the aforesaid court, May 14, 1912, the de- 
fendant was condemned to pay M. 2050 to the plaintiff. 

Against this judgment, whose contents are also taken into considera- 
tion, the defendant has lodged an appeal and moved to dismiss the action 
on condition that the disputed judgment be modified. 


1 Reprinted from the Zeitschrift für Völkerrecht, No. 4-5, (July), 1914. 
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The plaintiff has moved to dismiss the appeal. 

He has given notice of the action to tae Roval Dutch Government, 
and to the Aix-la-Chapelle~Maastricht Railroad Company of Maas- 
tricht. 

The former only has joined in the legal action, espoused the cause of 
the plaintiff, and moved to decree according to the plea of the plaintiff. 

In justification of the appeal lodged by the defendant, the latter has 
renewed his allegation made before the Court of First Instance, namely, 
. the exception on the ground of non-suability, and answered according 
to his pleas of June 24, 1913 (BI. 109 ff.) and December 1, 1918 (BL 
129 ff.). . 

In justification of their motions, the plaintiff and the intervener have 
submitted their pleas of October 3, 1913 (BI. 120 d. a.}, of October 15, 
1913 (BI. 122 ff.) and of March 23, 1914 (BI. 145). 

It seems proper, in the first place, to decree, as was decreed, by an 
interlocutory judgment, in accordance with § 303 of the Code of Civil 
Procedure. 

The Court of First Instance takes the ground that the claim of the 
plaintiff is justified by § 48 of the General Mining Law of June 24, 1895, . 
of the Prussian States. But this does not square with the facts. The 
Prussian Law is not at all applicable to this case. The dorvinial or 
government mine In question and located at Kirchrath had, as a result 
of the mining royalty prevailing in that region before the French min- 
ing law of July 28, 1791, become a fiscal mine, end in the course of time 
came as such in the possession of the Dutch State (ci. Brassert, Zeit- 
schrift fir Bergrecht, Vol. 16, p. 144 ff., esvecially BI. 465 ff.). The legal 
relations of this mine were determined in the Prusso-Netherlandish 
boundary treaty of June 26, 1816, which endeavored mainly (see, pre- 
amble thereto), to fix definitely the bourdaries between the two neigh- 
boring states, and to remove the difficulties that had arisen in regard to 
the sovereignty over certain districts. In consequence, and in accord- 
ance with Art. 18, “that part of Kerkrade, situated to the right of the 
Aix-la-Chapelle highway, and the entire part of the Rolduc community, 
situated on the left bank of the Wurm” were ceded to Prussia. Art. 19 
then further provides: 


The cession of the Kerkrade and Rolduc parts resulting from the preceding article 
shall cause no damage or disadvantage to the exploitation of the coal mine. Formerly, 
this mine belonged to the Abbey of Rolduc and in the Kerkrade and Rolduc districts 
it is now being continued for the account of the Dutch Government, in such manner, 
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that this government or, in its place, the lawful owner, retains the authority to carry 
on in the ceded parts works serviceable for the mining of coal or for drainage pur- 
poses. Neither under the pretext of instructions issued to its engineers, nor by im- 
posts or other burdens, may the Government of Prussia interfere with or restrict the 
mining of coal or the bringing of the coal mined to the surface, nor may it place any 
hindrance in the way of its being marketed. . 

Nor may the Government of Prussia grant private commissions (this should read 
private concessions—cf., Brassert, Zeitschrift fur Bergrecht, Vol, 14, p. 268) in the said 
ceded parts. Existing private concessions are restricted to the limits assigned to 

them by the act of session or by the laws under which they were granted. 


The opinion of the judge of the lower court, to the effect that the 
aforesaid authority of the Dutch Government must be regarded as. a 
mining concession, transferred to the defendant, does not meet the 
present case. The plea entered by the intervener that, in conformity 
with all the circumstances, the boundary treaty between Prussia and 
The Netherlands is in the nature of an agreement coming within the 
sphere of international law, by which the territorial sovereignty of the 
two neighboring states was mutually defined, must be accepted. Parts 
of the districts of Kerkrade and Rolduc go to Prussia, but the Dutch 
‘Government retains the right to carry on mining in the ceded parts. 
This means, as the intervener correctly states, not what might be termed 
a mining concession of the Dutch Government granted by Prussia ac- 
cording to civil law, but the exclusion of certain sovereign rights in the 
ceded parts resulting from the territorial sovereignty. In so far as the 
right to mine coal and other minerals contained in this coal-field comes 
into question, part of this territorial sovereignty remains with Holland. 
Because of this fact, a sort of international servitude has arisen by which 
` Holland is as a state, entitled, now as previously, in the matter of this 
mine, to exercise its own legislative authority and police supervision; 
that is, it has real sovereign rights with respect to the object situated 
within the territory of the foreign state (see Ullman, Völkerrecht, 
pp. 320 ff.). | 

This fact is established, first of all, by the boundary treaty itself, as 
well as by the actual administration in the premises. The dominial mine 
comes under the administration of the Dutch mining authorities. The 
Prussian chief mining office has never claimed any right of supervision, 
and precisely in consideration of the aforesaid Art. 19 of the boundary 
treaty, and under the sanction of the Prussian Minister of Commerce 
in the latter’s decision upon the appeal, and in harmony with the Prus- 
sian ministerial decision of March 24, 1875 (see, Brassert, Zeitschrift für 
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Bergrecht, Vol. 14, pp. 267-269), this same office has rejected, as bemg 
inadmissible, all requests for concessions by third parties to cther min- 
erals within the territory of this coal-field, reserved to the Dutch Govern- 
ment. a 

Accordingly, the dominzal mine is not subject to Prussian legislation, 
but to the laws of the Netherlands, and it is for these reasons that § 148 
of the General Mining Law is not.applicable to this case. That the 
houses of the plaintiff are situated on Prussian land is immaterial. For, 
according to the principles of international private law, the responsibil- 
ity for damage such as is here claimed to have been sustained, is fixed 
by the law of the locality in which the mining is being carried on, and 
not by the laws of the locality where the damage arises (see, Brassert, 
Z. f. B., Vol. 30, p. 371). 

In the Netherlands, the French mining law of April 21, 1810, is now 
in force. According to Art. 15, the mining grantee must there furnish 
bond for the full compensation of any, even accidental damage. This 
has led to the principle that the concessionaire is responsible for any, even 
accidental surface damage. Regarding this point, there is neither in 
theory nor in practice the slightest doubt as to the applicability of the - 
mining law of April 21, 1810 (see, Brassert, Z. f. B., Vol. 8, p. 521 and 
Vol. 4 at bottom of page 331). 

The question therefore arises: Is the defendant, according to the 
principles of this French law, responsible in his capacity as a conces- 
sionaire? 

Our argument must be based on the fact, that the Dutch State is the 
owner of the dominial mine, not in virtue of & concession granted to it, 
but in virtue of a public court decision, as pointed “ght ‘hereinbefore. 
After the Dutch Government had worked this mine as a fiscal entity for 
more than thirty years, it conveyed by the law of June 19, 1845 and by 
the contract of June 4-8, 1846, the administration and usufruct of the 
aforesaid dominial mine at Kirchrath to the Aix-la-Chapelle-Maastricht 
Railroad Company, domiciled at Maastricht, for a period of ninety- 
nine years. It is true that this contract was entered into exclusively 
with the company domiciled in Maastricht. But, taking all the cir- 
cumstances of the case into consideration, the defendant who has his 
headquarters now in Aix-la-Chapelle, can adduce nothing in his favor 
from this fact. From the statutes submitted in the premises, it appears 
clearly that in 1846, the two named joint stock companies were organ- 
ized simultaneously, with their headquarters respectively in Aix-la- 
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Chapelle and in Maastricht. The object of the two companies related 
to a partnership, referred to in detail in one of the statutes, with refer- 
ence to a railroad, which is likewise specified in detail in the said statute, 
and for the purpose of constructing and exploiting the same in connec- 
tion with the coal-mine of the dominzal mine at Kirchrath, and further- 
more, to take over the administration and exploitation of the coal-mine 
situated in the Wurm district and’belonging to the Royal Dutch Govern- 
ment. According to the statutes, the defendant assigned an interest to 
the joint stock company domiciled in Maastricht and by mutual agree- 
ment the two managed their business in common. It was declared that 
the defendant joint stock company should dissolve whenever the joint 
stock company domiciled in Maastricht should have to disorganize. 
The board of directors of the defendant joint stock company, to whom . 
was committed the management of affairs, consists of one or two persotis. 
This board, according to the statutes, acts for both companies and 
has its domicile either at the dominial mine at Kirchrath, or in Aix-la- 
‘Chapelle or in Maastricht; at all events, the board must at least have 
its elected domicile in Holland. The capital of both companies is used. 
jointly for the same purpose, so that each share of both companies has 
the same value in the common enterprise, and each of the two companies 
participates in the advantages and in the disadvantages of the other 
company. . 

It is possible, as stated by the defendant, that the dominial mine does 
not belong to the “coal-mine situated in the Wurm district.” But it is 
a fact, that in accordance with the statutes, the present common board 
for both joint stock companies is composed of Wilhelm Hussmann, mine 
director, and Wilhelm Riitgers, mine inspector, and that both are 
domiciled in Kirchrath. According to matters as they stand, it is how- 
ever also the main business of this board to direct and carry on the work 
of the dominial mine at Kirchrath. From all of which the assumption 
is justified thet the dominial mine is being managed in common by the 
two joint stock companies, and that each of them is also interested in 
this mine. For any damage occasioned in consequence of the exploita- 
tion of this mine, each of the two companies may be proceeded against 


~ as a joint debtor (§ 1% >» of Civil Procedure), provided however that 
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has always claimed that not he, but solely the. company domiciled in 
- Maastricht, had managed the mine and was in consequence responsible 
for these damages. 

The opinion of the judge in the first instance that, according to Art. 15 
of the law of April 21, 1810, the defendant, elthovgh not responsible 
for the damage caused to the houses of the plaintiff, was yet responsible 
because the Dutch State had by contract of April 4-8, 1846 made over 
the mine to the defendant as concessionaire, is rot in point. He reaches 
this conclusion from the meaning and from the text of the contract. . 
But these views cannot be accepted. That the contract of April 4-8, 
1846 was preceded by a law and that this contract was subsequently 
approved by law, is in no way decisive. This was in accord with the 
financial authority of the king of the time. The expression, that the 
granting of a “concession” is intended, does indeec occur in the law; 
but the term “concession” with regard to the domizial mine nowhere 
occurs, while the future concessionaires of the railroad are repeatedly 
referred to. But, concession nowhere appears in the contract itself. 
On the other hand, the text of the provisions of the zontract in no way 
show that the granting of a concession In the mme was intended. Nor 
does it appear that the provisions of Art. 5 £. of the mining law of 
April 21, 1810 with regard to the granting of a corcession heve been 
complied with. For a long time, the Dutch State had been the owner 
of the mine and had exploited the same for many years. There is 
' nothing to prove that the state intended to alienate its ownership in the 
mine, for ninety-nine years. The period of ninety-nine years clearly in- 
dicates that a straight deed of conveyance was intended. The transfer . 
of the ownership in the mine by “concession” could be effected, accord- 
ing to the statutable provision of the law of April 21, 1810, not for a cer- 
tain period, but only as an irrevocable hereditable property to be freely 
disposed of as the owner might deem fit (Art. 7). That the matter con- 
cerned a straight deed of conveyance is Indicated by zhe remaining pro- 
visions of the contract, where it is expressly stated “~he administration 
and exploitation would be transferred” and further, ‘after ninety-nine 
years, the state will again take possession of the aforzsaid mine.” The 
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ity has however been given only, as per the statutes, as a guarantee for 
the construction of the railroad from Aix-la-Chapelle to Maastricht. 

In accordance with Art. 7 of the contract this security was long ago, 
after the completion of the construction of the railroad, returned to the 
defendant; in place of this security, an equivalent has not been furnished; 
a consideration payable but once for the alleged infraction of the mining 
property does not therefore appear in the premises. 

Since, under the circumstances, the defendant may not be regarded 
as a concessionaire, but as a leaseholder pure and simple, he is responsible 
for the damage caused to the houses of the plaintiff by reason of the ex- 
ploitation of the dominial mine (though not the immediate damager 
himself), not on the ground of the mining law of April 21, 1810, but on 
the ground of the general provisions of Art. 133ff. of the Civil Code for 
guilty damage to foreign property. 


wer 


IN THE MATTER OF THE ARBITRATION OF THE BOUNDARY DISPUTE BE- 
TWEEN THE REPUBLICS OF COSTA RICA AND PANAMA PROVIDED FOR 
BY THE CONVENTION BETWEEN COSTA RICA AND PANAMA OF MARCH 17, 
1910. 


OPINION AND DECISION oF EDWARD Dovuciass WHITE, CHIEF JUSTICE 
OF THE UNITED STATES, ACTING IN THE CAPACITY OF ARBITRATOR . 
AS PROVIDED IN THE TREATY AFORESAID. 


Washington, September 12, 1914. 


Before proceeding to a consideration of the subject for decision, to 
avoid breaking continuity of statement, it is observed that a motion 
made by one of the parties to strike out certain documents because not 
filed in duplicate, and a motion by the other party to eliminate certain 
papers because they are said to be partial and ‘hence unauthorized, have 
both been considered and found irrelevant to the determination of the 
case and the motions are therefore overruled without further statement 
‘on the subject. 

Moreover, at the threshold I say that when the duty of considering 
this case as provided in the treaty was undertaken, it was understood 
that all the documents and papers in the Spanish language would be 
translated by the parties into English, and therefore such documents will 

be referred to in the translations which the parties have furnished. 
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To state at the outset, first, the geographical situation of the two 
countries, parties to this arbitration, and, second, to give the history of 
the nature, origin, development and undisputed facts of the controversy, ` 
will conduce to a clearer appreciation of the matters to be passed.upon. 
In doing so for the purposes of the rights-with which this arbitration is 
_ concerned, Costa Rica will be taken as representing not only rights en~ 
joyed by it in its own name, but all those concerning the matter here in 
dispute which it possesses as the successor of a prior government, the 
Republic of Central America; and Panama will likewise be taken as repre- 
senting for the same purposes, not only its own rights, but also those of 
its governmental ancestors, the Republic of Colombia, the Republic of 
New ‘Granada, the United States of Colombia and the Republic of 
Colombia. 

First. The two countries lavei an extended coast line on the Atlantic 
and the Pacific Oceans, the territory between the oceans being divided 
by the main range of the Cordilleras. Not taking into account any con- 
flict as to boundary, if any there be, between Panama and the Republic 
of Colombia lying southeast of Panama, the territory of Costa Rica and 
Panama on the Atlantic extends from the upper boundary of Costa Rica 
at about the eleventh parallel of latitude in a southeasterly direction 
down to about 8° 40’, a distance not considering ‘the sinuosities of the 
coast approximating 450 miles. 

.Second. For seventy-five or eighty years nee were controversies — 
between Panama and Costa Rica or their predecessors concerning the 
extent of their territorial authority. All the disputes referred to arose 
from two subjects differing fundamentally; the one, a contention on the 
part of Panama that its territorial sovereignty embraced the entire 
Atlantic coast, not only along its own front, but also along the front of 
‘Costa Rica and Nicaragua, which country lies above Costa Rica, since 
the claim of sovereignty terminated only at Cape Gracias 4 Dios, which 
was practically the uppermost boundary of Nicaragua dividing that . 
country from Honduras. This claim was based upon what was asserted 
to be the operation of a Spanish Royal Order cf 1803. The other claim, 
distinct from the former because resting upon independent considerations 
and which would require to be disposed of even if the former claim was 
held to be unfounded, concerned the boundary dividing the territory of 
the two countries in the expanse from the Atlantic to the Cordilleras, 
‘across the same and on the Pacific side. So far as the entire territorial 
claim is concerned and the points in the mere boundary claim which con- 
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cern the crossing of the Cordilleras and the line of boundary on the 
Pacific side, no further statement need be made for reasons hereafter to 
be set forth. The aspect of the controversy therefore necessary to be 
stated here involves only the boundary between the two countries in the 
territory situated on the Atlantic side between that ocean and thé range 
of the Cordilleras. 

On the part of Costa Rica in substance from the beginning its lower 
boundary was claimed to embrace an island in the Atlantic Ocean desig- 
‘nated as Escudo de Veragua opposite the mouth of a river named as the 
Chiriqui, which emptied into the Atlantic shortly below what was known . 
as Almirante Bay, and following the course of that river to the Cordil- 
leras. This claim of boundary, if valid, would necessarily have deprived 
Panama or its predecessors of a large area of territory over which that, 
country asserted jurisdiction. This assertion of boundary right made by 
Costa Rica was based, besi? ^s a reference to other Spanish documents or 
decrees, especially on what was asserted to be the result of certain Span- 
ish Cedulas or Capitulacions of 1540, 1573 and 1600. Again for reasons 
which will hereafter be made apparent, the facts concerning the rightful- 
ness of this claim of boundary on the part of Costa Rica need not be fur- 
ther enumerated. l ; 

On the other hand, the claim on the part of Panama or its predecessors 
was that the boundary line was made by a river which took its source 
in the Cordilleras and flowed into the Atlantic at a point much above 
: Almirante Bay. The river which it was thus contended by Panama zon- 
stituted the boundary was designated by various names and the point at 
which it emptied into the Atlantic would seem for a considerable time to 
have been in doubt. There is no ground, however, for real dispute that 
it came finally to pass that Panama recognized that the stream which it 
relied upon and continued to insist constituted the boundary along its 
entire course from the mountains debouched in the Atlantic Ocean 
shortly below a point indifferently designated as Punta Carreta or Punta 
Mona—indeed that such river was the first stream emptying into the 
Atlantic below that point—and that at its mouth at least the stream in 
question was known as the Sixaola. The boundary dispute therefore in- 
volved the territory lying between the two rivers contended for in their 
courses as they flowed from the mountain range in which directly or in- 
directly they took their sources to the ocean, and the area, and. extent of 
the controversy, therefore, depended in the nature of things upon the 
direction of the flow of the bounding rivers which the parties had in 
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mind and upon which they respectively relied as constituting the divi- 
sion between the two countries. . i 

As the statement just made in a general way points to the questions 
of fact and law to be passed upon, it might well be taken as adequate for 
the purposes of the mere outline which I at the outset indicated, and 
therefore would render it necessary now to make no further statement 
before coming to an analysis of the questions of law and fact for decision 
under the present arbitration. 

But as when the discharge of that duty is reached it will become ap- 
parent that in its last analysis every issue for decision will involve an 
appreciation of the facts concerning the claim of river boundary relied 
upon by Panama, the assertion of the river boundary contended for by 
Costa Rica being, as I have said, out of the case, in order to avoid repeti- 
tion and to-clear a broad way leading to the merits, I propose to state 
the facts concerning the essential matters which require to be considered, 
concerning the claim of Panama under a third heading as follows: 

Third. The origin of the claim made by Panama, the acts, dealings 
and admissions of that Government or its predecessors concerning such 
claim, the negotiations for a prior arbitration, the environment of such 
negotiations, the treaties made agreeing to the same, the award, the 
course taken by the parties in executing it, the controversy which re- 
sulted, either concerning its interpretation or its binding force, the enter- 
ing into the arbitration treaty now being executed, and such additional 
facts as are found in this record as may be considered necessary to be 
taken into view in connection with the questions of law which require 
to be passed upon. 

To the end of orderly consideration I state the subjects which this 
general proposition embraces separately under four headings enumer- 
ated (a), (b), (c) and (d). 


(a) The source of the boundary claim of Panama and Panama’s official 
assertions of iis right by way of negotiations or attempts to negotiate with 
Costa Rica with reference to the same or otherwise. 


There is no document in the record upon which the assertion by 
Panama, or its predecessors to the river boundary above referred to can 
be said to rest as an original muniment of title, and therefore the non- 
existence of any document of that character may be assumed. I say this 
because although Sefior Madrid, a Colombian publicist, in 1852 in a 
report made to the Colombian Minister of Foreign Affairs declared that 
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official documents to,such effect existed, Sefior Borda, another Colombian 
publicist, as late as 1896 in a work prepared officially for the use of the 
Colombian Government declared that no such official documents -had 
been found and could not be said to exist unless they were considered to 
be embraced by two alleged maps which were referred to. 

But without reference to the source of the title, the existence of the 
dispute as to boundary at an early date is clearly shown, since in 1825 
Costa Rica as a state of the United Provinces of Central America in its 
Constitution declared its boundary to be the Escudo de Veragua, the 
: island opposite the Chiriquí River which, as I have said, is the boundary 
now relied upon by Costa Rica. And in the same year, presumably as 
the result of a dispute concerning this boundary, the Republic of Colom- 
bia (Panama) and the United Provinces of Central America (Costa Rica) 
entered into a convention by which they obliged themselves “to respect 
the limits of each other as they now exist,” and expressed their purpose 
to fix their boundaries upon that basis and contemplated a future agree- 
ment or convention to give effect to that purpose. The provisions thus 
referred to were embraced in Articles VII and VIII of the convention. 
There was no express agreement between the parties for the settlement 
or demarcation of the territorial claim as to sovereignty over the coast 
up to Cape Gracias á Dios, although Article IX of the convention con- 
tained a provision for a modus vivendi between the parties concerning 
such claim. 

Clear as is the text of the treaty in question on the two distinct sub- 
jects stated, if there were room for obscurity it would be greatly illumined 
by a consideration of the negotiations which preceded the adoption of 
the treaty. I say this because in those negotiations a proposition on the 
cart of Colombia (Panama) to adjust or compromise the larger territorial 
claim on a basis stated was promptly rejected by Costa Rica, and on 
the other hand a proposition made by the representative of Colombia 
that “as to boundaries it is necéssary to hold to the uti possidetis of 1810 
or 1820 as may be desired,” was promptly accepted by Costa Rica, thus 
indicating why as to the larger claim nothing but a provision for a modus 
vivendi was inserted, while as to the boundary claim proper a basis for its 
adjustment was agreed upon and a declaration of the purpose to execute 
in the future that agreement was made. What exactly was the possessory 
boundary relied upon as then existing does not appear. Subsequently, 
the contemplated purpose of delimiting the boundary stated in the con- 
vention not having been carried out, that is in 1836, the Republic of New- 
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Granada es) in ‘establishing a new territory called Bocas del 
Toro fixed the limits of -that territory on the Atlantic coast from the ` 
river called Concepcion up to the mouth of a river described as the 
Culebras and then ‘‘on the northwest: [that is, from the mountains to 
the mouth of the Culebras] by the frontier line which separates on that 
side the Republic of New Granada from that of Central America.” It 
is apparent that this description, while it amounted to an attempt to 
definitely fix a line of boundary on the Atlantic coast at the entrance of 
the Culebras River, did not define the line of that boundary from the 
point of the mouth of that river to the mam Cordilleras, but left it to - 
- follow the course of the existing boundary line between the two coun- 
tries—an omission which was presumably caused by the fact that by 
Articles VII and VIII of the convention of 1825, as we have seen, the 
line of such boundary was to be determined by the application of the 
doctrine of uti possidetis and the subsequent demarcation which was 
contemplated but which had not taken place. It 1s to be observed, how- 
ever, that while the line from the mouth of the river to the mountains 
was thus left open to be marked, the provision clearly points out that 
the line of boundary or frontier as it then existed and as it was under- 
stood between the parties, considered in its trend from the mountains 
to the mouth of the river, ran in a northeasterly direction, or, conversely, 
from the mouth of the selected river to the mountains, in a southwesterly 
course. 

Following the aton of right on behalf of Costa Rica to the oute 
erù boundary at the Chiriquí River, as at the outset stated, and of 
- Panama to a northern boundary at the mouth of the river cailed the 
~ Culebras, running from the mountains to the ocean on a line having the 
course above indicated, many se ae negotiations occurred which ` 
we outline briefly as follows: ' 

In 1856 a treaty was drawn ee New Granada (Panama) and 
Costa Rica, by which the northern boundary between the two countries 
on the Atlantic was fixed by a river named the Doraces from its source 
‘in the Cordilleras “‘down-stream by the middle of the principal channel 
of this river until it empties into the Atlantic.” When the Congress of 
New Granada (Panama) came to act upon this treaty it defined the 
mouth of this river in the Atlantic as being “the first river which is found 
at a short distance to the southeast of Punta Carreta [Punta .Mona].” 
As a result of this definition the treaty was not ratified because Costa 
Rica declined to agree to the definition, which, of course, if accepted, 
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would have destroyed its claim to a boundary by the Chiriqui, whose 
point of emptying into the Atlantic was many miles below Punta Car- 
reta. And this serves to demonstrate that the real difference between 
the parties, at least as to the boundary on the Atlantic side, did not arise 
from the fact that the parties were quarreling over the direction of either 
of the different bounding rivers upon which they respectively relied, but 
were disputing and unalterably at odds as to which river was the bound- 
ary. 

Again in 1865 a further attempt by treaty was made to fix a boundary 
’ by ariver described as the Carnaveral, which if made the boundary would 
in substance, that is, for all practical purposes, have created a boundary 
the equivalent of that claimed by Costa Rica in the Chiriqui River. 


The treaty failed of ratification, and without going into detail it is true _ 


here again to say that the failure of the ratification in part at least arose 
from the impossibility of securing a meeting of minds of the two countries 
as to the abandonment of the claims of the river boundary pressed by 
either side, and was not concerned with the contention upon one side or 
the other concerning the course or direction of the bounding river which 
either claimed, if that river had been accepted as the boundary. 

In 1878 another treaty was drawn which defined the boundary by a 
river called the Bananos flowing from its source in the Cordilleras empty- 
ing in the Atlantic at Almirante Bay. As the concession of the boundary 
by this river would have clearly repudiated Panama’s claim previously 
asserted of a river emptying into the Atlantic, the first below Punta 
Carreta or Punta Mona, its ratification would have destroyed all right 
of Panama to such claim. But the treaty was not ratified, thus again 
affording an illustration of what was the real dispute, that is, which of, 
the rivers was the boundary, and the difficulty of securing the ratifica- 
tion of any treaty on that subject. 

In the long period of time embracing the acts i which I have just 
referred there were varióus official statements of responsible officers of 
the Colombia (Panama) Government, all resting its boundary claim upon - 
a river boundary, and not one word of intimation is found in the slight- 
est degree tending to show that any other or different boundary right 
was claimed than one by a river, whatever may have been the contro- 
versies or doubts suggested concerning the particular name of the river 
or the point where it emptied into the Atlantic, and, indeed, this also is 
true concerning the general course and trend of the bounding river relied 
upon. I make these statements, not overlooking the fact that there are 
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instances where Punta Mona, a place on the Atlantic shore not on the 
mouth of any river, is mentioned as the boundary and indeed one in- 
stance where it was declared that Humboldt was authority for that 
proposition, although the very official.making the statement pointed out. 
that the boundary was the Culebras River which, as then understood, 
_was a stream entering the ocean below Punta Mona. Likewise, Madrid, 
the distinguished Colombian publicist already referred’ to, making a re- 
pert to the Colombian Senate said in referring to the boundary on the 
Pacific as well as on the Atlantic and of the crossing of the boundary line 
over the Cordillera range, that the whole boundary line, both on the 
Pacific and the Atlantic. sides, including the crossing of the mountains, 
consisted of a line to be drawn from the middle of the Gulf of Dulce on 
the Pacific side, thence crossing the Cordilleras and traversing the At- 
lantic side to “the mouth of the River Doraces or Culebras, a short dis- 
tance from Punta Carreta, which is also, approximately, the boundary 
indicated by Baron de Humboldt and other celebrated travellers,” thus 
in effect confirming a river boundary as asserted from the beginning and 
at all times without hesitation or deviation by Panama, and in addition 
making it quite clear that the course and direction of the bounding river © 
as understood between the parties was that which has been previously 
stated. 


(b) The light thrown upon the subject, if any, oy a consideration of maps 
and charts applicable to the claim. 


It is undoubted that in the earlier maps there was great uncertainty 
as to the particular name of the river relied upon, some showing a river 
named Dorces, Doraces or Dorados, some a r_ver called Culebras, and 
some showing two distinct rivers one named Dorces, Doraces or Dorados 
and the other Culebras. However, it is true to say that in a general sense 
ail the rivers so named are shown on all these maps to have a general 
northeasterly direction from the main Cordilleras where, or in the 
vicinage of which, they purported to take their source and flowed to the 
Atlantic Ocean, whatever was the confusion in the respective maps as 
to the precise point of location of the rivers or the place where’ they - 
emptied into the Atlantic. For instance, what is known as the Spherical 
„Chart of 1805-9 shows the Dorados river flowing from the region of the © 
mountains in a northeastern direction withous tributaries to its mouth 
in\the Atlantic, the first below Punta Mona, while the map of Ponce de 
Leon and Paz of 1864 showed the Culebras or Dorados having the same 
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general course emptying into the Atlantic above Punta Mona. But 
none of these differences serve to confuse the situation when looked at 
comprehensively, that is, they do not serve to create any material dcubt 
concerning the boundary river, the first below Punta Mona, relied upon 
by Panama and the general northeasterly course which such river was 
considered to have from the point of view of its source in the mountains 
and journeying from thence to the place where it emptied into the ocean. 

And indeed it is here again worthy of remark that this coincidence of 
course corresponds in its general trend with the assertion-by Colombia 
(Panama) of its boundary line in the very first instance where it found 
exact expression in the definition of the boundary in the act creating the 
territory of Bocas del Toro, to which I have referred. 


(c) The demonstration as to the exact nature of the claim afforded by the 
occupation or settlement of the territory covered by the boundary during the 
period of dispute. 7 


It is, moreover, to be observed that it is obvious if the parties contem- 
plated the boundary to be a river flowing from the mountains to the 
ocean in a northeasterly course, the eastern bank of such a river would 
belong to Colombia (Panama) and the western bank to Costa Rica. an 
understanding which it is undoubted was the one entertained by the two 
Governments. I say this because the proof here is adequate and com- 
prehensive that the western bank of a river so flowing was occupied and 
settled under the jurisdiction of Costa Rica, and that as far as settle- 
ments were made by Colombia (Panama) the eastern bank was taken 
as the line of its jurisdiction of that country. This is aptly illustreted 
by the following facts. A Colombian settlement was located at the 
mouth of the boundary river, the first below Punta Mona, which came 
to be known as the Sixaola. This bank, if a river had been contemplated 
as flowing east and west in its course from the Cordilleras to the sea, 
would have been the south bank of the river, as indeed at the point of 
settlement it was accurately speaking such bank owing to the direction 
of the flow of the Sixaola in the immediate region of its mouth. But dis- 
regarding this merely local condition and evidently looking at the situa- 
tion with reference to the trend of the boundary line which it had enter- 
tained from the beginning and the general course of the river which nad 
been from the commencement and without change considered to be the 
boundary, complaint was made by Colombia (Panama) to Costa Rica 
of intrusion upon ‘‘the Colombian village ‘Sixaula,’ situated upon the 
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eastern side of that river.” And similar language was repeatedly used 
in the course of the negotiations between the parties. Indeed, it is cor- 
rect to say that whatever may have been the more accurate knowledge 
acquired of the names of rivers and of ther true location and courses and 
distances, there is nothing whatever in the record to indicate any action 
taken or any expression by word which. directly or indirectly would 
justify the belief that up to the period when the previous award was ren- 
dered, the consideration of which we shall bereafter approach, the bound- 
ary line between the two countries as insisted upon by Panama, was made 
in any other way than by a river having the genzral trend and course of 
the river or rivers to which we have referred and which in practice were 
treated as the dividing line—a practice which, ae I have said, was shown 
by official action in many forms, by the exercise of dominion by the re- 
spective countries and was demonstrated dy the settlements which mani- 
fested the practical conception which prevailed concerning the real situa- 
tion as to boundary. 


(d) The controlling effect of the action of Panama concerning the sub- 
mission of the matter to a former arbitration, and the dominating influence of 
its conduct in connection with the hearing and submission thus previously 
made. . 


The failure to provide- for the exact delimitation of the boundary line 
as contemplated by the convention of 1825 may well be presumed to 
have produced its natural results, Certa‘n is it shat as there had been a 
failure to do so not only on the Atlantic but on the Pacific side of the 
mountains, in 1880, growing out of disputes as tc rights of possession and 
authority in the territory on the Pacific side, a rupture between the two 
countries was threatened and war between them was imminent. In view ~ 
of these exigencies and in contemplation of a proposed negotiation with 
‘Costa Rica for an adjustment which mizht obviate an armed conflict, 
the Senate of Colombia.(Panama) on July 14, 1880, formulated a state- 
ment of the claim of Colombia embracing the following conclusions: 

(1) Colombia has, under titles emanating from the Spanish Government and the 
uti possidetis of 1810, a perfect right of dominion to, anc is in possession of the terri- 
tory which extends towards the north between tae Atlantic and Pacific Oceans to the 
following line: 

‘From the mouth of the River Culebras, in the Atlentic, going upstream to its | 
source, from thence a line along the crest of the ridge o? Las Cruces to the origin of 
River Golfito; thence the natural course of the latter river to its outlet into the Gulf 
of Dulce in the Pacific. "e ; 
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(2) Colombia has titles which accredit its right, emanating from the King of Spain, 
to the Azlantic littoral embraced from the mouth of the River Culebras as far as Cape 
Gracias 4 Dios. - 

(3) Colombia has been in uninterrupted possession of the territory included within 
the limits indicated in Conclusion I. 


And in another conclusion which I do not reproduce, it was virtually 
declared that as a condition precedent to negotiations there must be an 
“evacuation [by Costa Rica] of any portion of territory in which that 
nation may have established its authorities beyond the limits marked 
out in Conclusion I.” Although these conclusions were communicated 
for his guidance to the negotiator representing Colombia, who was en- 
deavoring to reach an adjustment with Costa Rica, it is worthy of re- 
mark that the instructions transmitting to the negotiator the conclusions . 
of the Senate while insisting that as a sine qua non to the negotiations 
certain territory situated on the Pacific coast which was the more im- 
mediate cause of the dispute should be evacuated, made no request of 
_ such a character as to one foot of soil on the Atlantic side based on the 

want of right to possess along the bounding river having the course and 
directicn which I have stated. This conduct certainly shows that even 
in the vivid light which must have been thrown on the controversy be- 
tween the two countries resulting from the almost flagrancy of war, the 
parties concerning the boundary’on the-Atlantic coast entertained and 
suggested no different view of that boundary than a river, by whatever 
name it might have been called, following the general trend and course 
of the bounding river which had been asserted by Panama from the be- 
ginning, and that settlements by Costa Rica on the Atlantic coast which 
did not transcend or interfere with such a boundary were not really the 
subject of serious dispute between the two countries. It is also worthy to 
be observed that although the larger territorial claim of the Atlantic 
coast to Cape Gracias 4 Dios was embodied in the conclusions of the 
Senate under Number 2, no express instructions whatever concerning 
that cleim were given to the negotiator, and it is in addition of impor- 
tance that the President of Colombia issued a proclamation concerning 
the claims of that government and although in such proclamation he 
embodied in so many words the propositions contained in the Senate 
conclusions with reference to the assertion of the river boundary, no 
mention whatever was made as to the claim of sovereignty over the coast 
up to Cape Gracias & Dios as mentioned in the Senate conclusions since 
the Senate’s statement as to that asserted right was wholly omitted 
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-from the proclamation—a fact which gives support to the view that such 
controversy was not embraced by the treaty o? 1880. 

The rupture between the two countries was avoided and a treaty was 
negotiated and ratified between them for the surpose of submitting to 
the arbitrament of the King of Spain the disputes stated in the treaty. 
The preamble of this treaty recited that its purpose was “to close the 
only source of differences that may arise between them, which is.no 
other than the’_uestion of boundaries foreseen in Articles VII and VIII 
of the convention of March 15, 1825, between Central America and 
Colombia, and which has subsequently beer. the subject of diverse 
treaties between Costa Rica and Colombia’’—a declaration of purpose 
clearly embracing the river boundary dispute which was the subject 
provided for in the articles of the convention of 1825 referred to and 
which articles were therefore virtually incorporated into the treaty and 
became by reference a part thereof. The first article, which gave effect 
to the purpose thus expressed in the preamble, 3y its terms when reason- 
ably construed related to the fixing of a boundary along the disputed 
line coming within the scope of Articles VII and VIII of the convention of 
1825 to the end that the possession of doth parties within their proper 
territory might be secured—a boundary which, as I have seen, by the 
acts and declarations of Colombia, by the autzoritative writings of the 
‘publicists of that country, and by the very conclusions of the Senate 
leading up to the treaty had come to mezn a river fowing from its source 
in the Cordilleras in a northeasterly direztion to a point where it emptied 
into the Atlantic Ocean as the first river having its mouth below Punta 
Mona. And the fact that this was tke subject contemplated by the 
. treaty is further shown when it is considered that the convention of 1825 
had in it an article expressly referring to a mcdus vivendi regarding the 
larger claim concerning the Atlantic coast to Cape Gracias 4 Dios, and 
that no reference or incorporation of the provisions on that subject was 
made in the treaty—a view additionally sustained by the instructions to 
the negotiator who commenced the negatiatior. of the treaty and by the 
President in his proclamation, in both of which the controversy as to the 
sovereignty of the coast line was treated as negligible for the purpose of 
the negotiations which the treaty consummated. 

The King of Spain accepted, but before his duty was dischnened: al- 
though the Government of Spain had taken initial steps towards its 
performance, the King. died. ‘Thereafter in 1886 the two governments 
negotiated an additional treaty of arbitration. The preamble of this 
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convention after reciting the previous treaty, the acceptance of the King 
of Spain, the beginning by the Spanish Government of the execution of 
the duties incident to the arbitration and the death of the King, declared 
that the parties to remove all doubt regarding the competency “‘of his 
successor [the King’s] to continue to exercise jurisdiction over said 
arbitral suit until final judgment, have agreed to execute the following 
convention ad referendum additional to that signed * * * on De- 
cember 25, 1880.” The first article of this treaty recognized in express 
terms the right of the successor of the King or the Government of Spain 
“to continue exercising jurisdiction over the arbitration proposed by 
the two republics, and to render an irrevocable and final award in the 
controversy pending concerning the territorial boundaries between the 
high contracting parties.” While no reference in terms was made to an 
additional power to consider and decide as an arbitrator the controversy 
concerning the larger territorial claim, it cannot be subject to serious dis- 
pute that under the terms of the treaty an additional power to that con- 
ferred by the previous treaty was given to the arbitrator to adjudge as 
to the larger claim of Panama to territorial sovereignty extending along 
the coast line to Cape Gracias 4 Dios. I say this because such is the 
natural result of an enumeration of the limits of the territory in dispute 
embraced in Article II and the statement in Article III concerning the 
authority of the arbitrator to decide the controversies. 

I do not reproduce the text of the two articles since it is hereafter 
quoted [p. 932] in the analysis of the legal questions which are involved 
in the merits of the controversy. But in my opinion the fact that the 
additional power was given concerning the territorial claim clearly did 
not change or expand the power conferred by the previous treaty con- 
cerning the boundary claim, since such conclusion is rendered absolutely 
necessary .by the express statements which I have referred to in the 
treaty that the power formerly given and which had been partially ex- 
ecuted was to continue until final judgment, and finally by the provision 
saving the prior treaty from abrogation as a result of the adoption of the 
latter. . 

It having resulted from reasons purely of convenience not necessary 
to be stated, that the King of Spain did not complete the discharge of 
the duties of arbitrator begun under the first treaty nor enter upon those 
resulting from the second treaty, the parties in 1896 entered into a con- 
vention agreeing to submit the subjects to the arbitration of the Presi- 
dent of the French Republic. The convention expressly declared that 
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it made no change i in the fundamental matters referred to, and that it 
was but.intended to submit the controversy under the terms and limita- 
tions thereof to the arbitrament of a new tribunal. Prior to the assump- 
tion by the President of the French Republic of zhe duties created by this 
treaty, the authorized representative of Costa Rica addressed to him a, 
> letter enclosing the text of the arbitration tr2aty and asking him to 
‘undertake the duties which it imposed. The letter in.addition said: “I 
also enclose a geographical map of the territory in litigation upon which 
are indicated the boundaries claimed by each of the contracting parties.” 
The map which was thus sent clearly delineated the bounding river, the 
Chiriquí, claimed by Costa Rica, and the river 2laimed to be the bound- 
ary by Colombia (Panama), that river being marked on the map as en- 
tering into the Atlantic the first below Punta Mona and having in its 
flow fromthe mountains to the ocean a generel northeasterly direction 
conforming to the course and flow of the kound:ng river which, as I have 
seen, had prevailed without question or hesitation from the beginning. 
The river which was thus delineated on the map was designated as the 
“Yurquin” (Yorquin) from its source in or rear the Cordilleras to a 
point where it emptied into a river named the ‘‘Sixola”’ (Sixaola), the 
_ two in the course and direction indicated thus being marked on the map 
as the bounding-river on which Colombia relied. There is no proof in this 
record that such letter written by the represenzative of Costa Rica, was 
ever communicated to the representatives of Panama, but there is noth- 
ing in the record indicating that anything occurred which called for its 
communication, as there is nothing to show that there was any intima- 
tion of controversy between the parties as to tke trend and course of the 
bounding river claimed by Colombia to constitute the boundary if the 
general controversy between Colombia and Costa Rica as to which of 
the two rivers was the boundary should be determined in favor of Colom- 
bia. The-duty under the treaties was accepted by the President of the 
French Republic and the case was made up and submitted for award. ' 
On the part of Panama an elaborate argument was submitted to sus- 
tain the claim of that country to sovereignty over the Atlantic coast to 
Cape Gracias 4 Dios, under the Royal Order of 1803, and in addition an 
argument was made to sustain a broad claim of territorial authority 
under a Royal Cedula of March 2, 1537, which it would seem was pre- 
sentéd for the first time in the argument in cuestion. Aside from the 
‘elaborate argument just stated there was no detailed discussion or argu- 
ment on the part of Panama concerning the dispute between itself and 
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Costa Rica as to which of the two rivers was the boundary and nothing 
whatever was said concerning the course and trend and location of the 
river claimed by Panama as the boundary, if the river asserted by it 
should be found to be the true boundary, which in the slightest degree 
conflicted with the statements on that subject contained in the letter 
written by the minister of Costa Rica or which, moreover, in any way 
whatever challenged the source, the course and the trend of the river 
relied upon by Colombia as resulting from the history of the boundary 
controversy from the beginning which has been previously given. Isay 
this because the only statement concerning these subjects contained in 
the argument made by Colombia after a discussion concerning the valid- 
ity of its claim to authority over the coast line was a general reference to 
Colombia’s title to what it called the Duchy of Veragua, which Colombia 
confessedly held, and the claim in the following words asserted to exist 
as the result of the ownership of that title: “This title alone would sufice 
to show the actual right of possession of Colombia over Chiriqui Lagoon, 
the Bay of the Admiral [Almirante Bay] and the contiguous country in 
the direction of the Sixaola River (dans la direction du Rio Sigsaula).” 

On the part of Costa Rica the argument was addressed to an attempt 
to refute the larger claim as to sovereignty over the coast made by 
Panama and in addition as to the boundary dispute to establish that the 
River Chiriqui, was the true boundary and by a negative pregnant to 
thereby demonstrate that the river claimed by Colombia was not. But 
there was not one word in the argument tending to show that it was con- 
sidered that if Colombia’s claim to boundary was rightful, it embraced 
any other territory or any other river than that which had been described 
in the letter to the arbitrator, and which description conformed to all 
the facts which, as I have stated, are demonstrated by the history of the 
subject from the beginning. 

The whole record which was before the former arbitrator is not shown 
to be a part of this record, but neither party disputes, if they do not in 
terms concede, that the substantial facts which I have previously stated 
were embraced in the record for the purposes of the prior arbitration. 
Prior to making the award and as an aid in doing so, the arbitrator ap- 
pointed a commission of distinguished officials of the French diplomatic 
corps, and in addition the Keeper of the Maps in the National Library, 
to consider the subject presented by the arbitration. The written report 
of that commission, if any was made, is not in this record. 

The award of the arbitrator was made on September 11, 1900. Leav- 
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ing aside certain provision contained therein as to islands both along the 
Atlantic and Pacific so much of.the award as is necessary here to be con- 
sidered is as follows, the translation from the French being taken from 
the argument of the Republic of Panama in this case, there being no 
question on the other side as to its substantial accuracy. . 


‘The frontier between the Republics af Colombia anc Costa Rica shall be formed 
by the counterfort of the Cordillera which starts from Cape Mona, on the Atlantic 
~ Ocean, and closes on the North the valley of the Tariare or Rio Sixola; then by the 
chain of division of waters between the Atlantic and Pacific, to nine degrees, about, 
of latitude; it will follow then the line of division of waters between the Chériqui 
Viejo and the affluents of Gulf Dulce, to end at Point Burica on the Pacific Ocean. 


Upon the announcement of this award the Minister of Costa Rica 
who had also been its agent for the purposes of the proceedings under 
the arbitration addressed a letter to Monsieur Delcassé, the Minister of 
Foreign Affairs of France, in the name of Costa Rica in form at least seek- 
ing to interpret the award and requesting thas a particular line be in- 
dicated by the arbitrator as a boundary. The line thus asked as an inter- 
pretation of what had been awarded was subszantially like that which 
the Minister of Costa Rica had marked on the map which he sent to the 
President of the French Republic before the arbitration was undertaken 
as showing what the claim of Colombia was as to the river which it as- 
serted to be the boundary and therefore as cemonstrating what that 
country would be entitled to if its claim was allowed. 

To this letter the Minister of Foreign Affaire replied as follows: 


Answering the request which vou have been pleased. to express in your letters of 
September 29th and October 23rd ultimo, I have the honor to inform you that, on 
account of the lack of exact geographic data, the arbitrator was not able to fix the 

‘boundary except by means of general indications; I thins, therefore, that there would 
~ be difficulty in fixing them on a map. But there is no doubt, as you observe, that, in 
conformity with the terms of Articles 2 and 3 of the Convention of Paris of Jan- 
uary 20, 1886, this boundary line must de drawn within the confines of the territory ` 
in dispute, as they are determined by the text of said crticles. 

‘It is in accordance with these principles that it is for the Republics of Colombia and 
Costa Rica to proceed to the physical delimitation of ther frontiers, and the arbitrator 
trusts, on this point, to the spirit of conciliation and good understanding with which 
the two governments in litigation have up to the present time been inspired. * *- * 


‘Costa Rica declined’ to accept the award unless it was interpreted 
according to its view as stated in the letter written by its minister to 
Monsieur Deleassé, and Colombia insisted that the award required no in- 
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terprétation and should be executed according to its terms. The award 
remained without practical effect although various negotiations were 
‘had on the subject and although a proposed treaty for adjusting the dif- 
ferences was drawn. but failed of ratification. In this situation a treaty 
providing for the duty of arbitration to be performed by the Chief Jus- 
tice of the United States, now being executed, was entered-into. By that 
treaty the previous award.as to the Pacific coast, as to the line crossing 
the Cordilleras and the dividing line on that range of mountains “to a 
point beyond Cerro Pando * * * near the ninth degree of North . 
Latitude” was expressly declared to be binding, and, therefore, all con- 
troversy concerning those subjects was put at rest. ‘It follows, therefore, 
that the treaty accepted in its entirety the award as to the Pacific coast 
and provided only by the methods and to the extent contemplated by 
its terms, which I shall hereafter have occasion to specifically state and 
consider, for an examination and decision concerning the controversy in 
relation to the award concerning the dispute as to the boundary between 
the two countries on the Atlantic coast from the mountains to the ocean. 

The record contains nearly. fifty volumes, and the arguments sub- 
mitted as to the subject-matter in controversy are voluminous, covering 
on one side or the other the widest possible field and every aspect of 
everything that has taken place in the long period of time to which I 
have referred. Without reference to its materiality to the issues here 
to be decided there is certainly this distinction between the record now 
under consideration and that which was before the previous arbitrator 
which ought not to be passed without mention. By the terms of the 
present treaty, provision was made for the appointment of a commission 
“for making a survey of the territory”; and this request having been 
made, in October, 1911, such a board was organized, composed of four: . 
members, one appointed by the President of Costa Rica, one by the 
President of Panama, and the other two by the arbitrator. The ap- 
pointees were all civil engineers of the highest attainment and distinction. 
in their profession. They were as follows: Professor John F. Hayford, of 
Northwestern University, Evanston, Illinois, Chairman; Professor Ora 
M. Leland, of Cornell University,-Ithaca, New York, Secretary; Mr. 
P. H. Ashmead, of New York City; and Mr. Frank W. Hodgdon, of Bos- 
ton, Massachusetts. After the organization of the board and after the 
adoption of a plan to govern the performance of its duty, which plan was 
approved by both countries, a survey in the field was undertaken and 
accomplished after prolonged and arduous labor, and its ‘results were 
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submitted in a report and in many maps and charts displaying the situa- ` 
tion in the most careful, comprehensive and accurate manner. It is true 
to say, overlooking what may be qualified as minor differences, the board 
was in substance united. And great as is the satisfaction afforded by the 
action of the commission of survey, there is an additional and important 
cause of gratification arising from the fact that its work as zo fiscal ar- 
rangements and in every other respect was aided and facilitated by the 
two countries whose controversy is here for cecision. I do not go into 
detail concerning the report or the map or meps which accompanied it, 
since in the view now taken of the case it dces not depend upon their 
analysis or statement. But although it is not 2ssential to the conclusion 
which I have reached, it is pertinent to the contentions which I shall be 
obliged to notice before announcing that corclusion to state the facts 
shown by the report and maps of the commission concerning a continu- 
ous counterfort (range or spur) stretching from the main Cordilleras 
to Punta Mona which was made the boundary line in the previous ar- 
bitration. These facts show that there is uncoubtedly a high spur pro- 
jecting itself out in the direction of Punta Moma from the main range for 
a distance of about nine miles, but there is than a sudden drop of about 
3600 feet in less than four miles, where an elevated but broken country 
begins, full of ridges, transverse to the direction of the spur. From this 
region continuing towards the Atlantic there is a gradual lowering except 
for occasional peaks, the country falling to an elevation of about six 
hundred feet when a distance of about sixteen miles from Punta Mona is | 
reached, and sinking yet farther to about thre2 hundred feet most of the 
way and finally subsiding into a swamp which 5 a mile and one-half wide, 
until a small eminence which marks Punta Mona is attained. Whether, 
as is urged, the designation of “‘counterfort”’ was mistakenly applied to 
such a situation, however, I am-not called uson to consider, since my 
- conclusion, as I have said, is wholly independent of that fact. 

There is no real controversy between the parties as to the facts pre- 
viously stated. I say real controversy because if it be that there is any 
dispute on the subject the preponderance of 2vidence makes such clear 
proof concerning such facts that they may be accurately said to be not 
disputable. And in my opinion it is also trre to say that likewise the 
inferences which I have drawn from the facts stated in tke course of 
making the statement are so clearly compelled by the facts stated as to | 
be equally beyond dispute. I now come to ccnsider the propositions re- 
lied upon by the parties in the light of the facts and the inferences which 
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I have heretofore or shall hereafter draw from them under a heading— 
The Merits of the Controversy. 


The Merits of the Controversy: 


Costa Rica insists, first, that under the facts the selection by the ar- 
bitrator of Punta Mona as an initial boundary point and the making of 
the boundary line by a range or spur of mountains extending from there 
to the Cordilleras was void because beyond the scope of the authority 
which the arbitration embraced. Second, it insists that in any event as 
something cannot be made out of that which does not exist, it clearly 
follows that the seleetion of the line was in other respects void since 
under the proof it is demonstrated that the mountain range vee the 
basis of the award has no existence. 

On the part of Panama the contention is, first, that assuming the facts 
which I have given in stating the history of the, case to be true, neverthe- 
less the line of alleged mountain boundary was within the power of the 
arbitrator to fix because the authority to do so was conferred upon him 
by the treaty upon which the arbitration was made. And second, that 
this view remains unaffected even if it be assumed that the range of 
mountains-has no existence since the line of boundary which that range 
was intended to mark remains and is plainly discernible by the conforma- 
tion of the country and the watershed which it contains. Third. It is 
additionally insisted by Panama that the validity of the line of mountain 
boundary must be tested not by the assumed dominancy of any general 
principles of law governing arbitration, but by the former arbitration 
treaty alone, because the treaty under which the power to arbitrate is 
now being exercised confines the authority of the present arbitrator to 
determining whether the previous award was within the terms of the 
previous treaty and excludes the power to hold the previous award in- 
valid if it was within the treaty upon the theory that it conflicted with 
general and controlling principles of law. 

Considering these propositions as a whole, inasmuch as there can be 
no question of the power of the two governments to have entered into 
_ the previous treaties of arbitration and to insert in them such provisions 
as they deemed best, it clearly results that the first proposition of Pan- 
ama, if its premise be true, is well founded and is controlling since it 
cannot be said that action taken under the treaties was void for want of 
power if it was within the power which the treaties conferred. It also is 

patent, this being true, that it cannot be held under this treaty that an 
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act done under the prior treaty was void although sanctioned by such 
treaty because of some concepticn ol general principles of law. This 
must be the case because to so do would amount to deciding that this 
treaty gave the power to set aside acts which were authorized by the 
previous treaty. It thus necessarily comes to pass that the fundamental 
question to be decided requires it to be determined whether the boundary 
line fixed by the previous arbitration was within the previous treaty or 
treaties. And if it was not, it must follow that its correction is within 
the scope of the authority conferred by this treaty; and if-it was, no 
_ power here obtains to revise it. It is therefore true that the whole case 
comes down to the question stated: which is, the scope and meaning of 
the prior arbitration treaty or treaties, and the solution of that inquiry 
will decide both of the propositions relied upon by Costa Rica, as well as 
all those insisted upon by Panama. 

The study of that question frem the point of view of the argument 
presented by Panama requires the immediate consideration of the text 
of the previous treaty, that of 1886, the pertinent articles of which are 
as follows: 

Article II. The territorial limit which the Republic of Costa Rica claims, on the 
Atlantic side, reaches as far as the Island Escudo de Veraguas, and the River Chiriqui 
(Calobebora) inclusive; and on the Pasific side, as far as the River Chiriqui Viejo, 
inclusive, to the East of Point Burica. 

The territorial limit which the United States of Colombia dalas reaches, on the - 
Atlantic side, as far as Cape Gracias 4 Dios, inclusive; and on the Pacific side, as far 
- as the mouth of the River Golfito and in Gulf Dulce. 

Article III. The arbitral award shal confine itself to the disputed territory that 
lies within the extreme limits already described, and cannot affect in any manner 
any rights that a third party, who has not taken part in the arbitration, may set up 
to the ownership of the territory comprised within the limits indicated. 


The construction relied upon to establish that the mountain boundary 
was within these treaty provisions and therefore valid and not subject 
to be re-examined under this treaty is this: Th2 second article, it is said, 
specifically states the exterior points of the vast territory which was in 
dispute and therefore brought within the jurisdiction of the arbitrator 
everything within those exterior boundaries and gave him authority at 
his discretion wholly without reference to any particular controversy 
pending or dispute existing as to claims within she boundaries, to fix such 
a line of boundary within the exiericr limits as was deemed best. And 
support for this proposition is darived from the clause of the third ar- 
ticle saying, “The arbitral award shall confine itself to the disputed 
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territory that lies within the extreme limits already described,” the con- 
struction given to these words being that they empower the fixing of a 
line not only concerning a dispute as to the exterior limits, but a line 
within the exterior limits wholly without reference to the disputes pre- 
vailmg between the parties as to land within the exterior limits. The 
demonstration of the extreme result which would come from maintaining 
the construction thus asserted is too plain to require more than to direct 
attention to the: consequences which would result from sustaining it— 
consequences which could not be better exemplified than they are by 
the facts of this case where in a dispute only as to which of two rivers was 
the bounding one with no difference whatever as to what either of the 
parties would be entitled to if either river relied upon was made .the 
boundary, no river boundary was made, but a mountain range was fixed 
carrying with it a large amount of territory to which the successful party 
would not possibly have had any title if every claim which was made in 
the dispute as to that boundary had been held to be correct. Besides, 
on the face of the text the curious premise upon which the argument pro- 
ceeds is patent since it in substance is that from a grant of power to de- 
termine as to the “disputed territory that lies within the extreme limits” 
there arose the right to determine as to territory within such limits as 
to which there was no dispute whatever. And that this anomalous re- 
sult of the proposition is not overdrawn is made manifest by the state- 
ment on the subj ect in the argument on behalf of Panama, where it is . 
said: 


Article III only provides that the award shall be confined to the disputed territory 
within the limits fixed by Article II, and cannot affect the rights of third par- 
es. Fe, ee 

It will be noted that the only limitation which these articles peda upon the 
arbitrator was with regard to the terminal points of the boundary which he should 
fix. He could not, upon the Atlantic, fix a line which should begin south-or east of 
Escudo de Veraguas or the mouth of the river Chiriqui, nor north of the northern 
frontier of Costa Rica; nor could he fix any line which should meet the Pacific at a 
point south of the Chiriqui Viejo or north of the Golfito. 

But except in this respect his jurisdiction was unlimited. No claim was made by 
-either party as to interior lines and nothing in the treaty prescribes any rule upon 
the subject. So long as the terminal points upon the two coasts were within those 
stated, he was at complete liberty, in the interior, to connect them by a line punning 
in whatever course he should think proper. 


I do not stop to point out how plain would be the duty to resort to 
every reasonable intendment to save the articles of the treaty from the 
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construction attributed to them if the premise upon which the proposi- 
tion rests were true that their text alone afforded the measure of deciding 
the question of power conferred as to the boundary issue. But the ques- 
tion of power is not to be solved alone by the article of the treaty thus 
relied upon by Panama, since on the face of the record it is apparent that 
it must be solved by the text of a different treaty which when it is con-' 
sidered.renders it impossible to ascribe the meaning relied upon to the 
provisions referred to. A brief recurrence to the history of the case pre- 
viously made will make this clear since that history shows beyond the . 
possibility of question that the boundary dispute was first provided for 
by the treaty of 1880 and contained a limitation or direction based upon 
the treaty of 1825 between Colombia (Panama) and Central America 
(Costa Rica) which causes it to be impossible to suppose that the exten- 
sive power now claimed was conferred concerning the boundary dispute. 
This becomes clearer, if it were possible to add to its clearness, when the 
statement is recalled that when the treaty of 1886 was drawn in express 
terms it reserved the powers granted by the previous treaty of 1880 and 
declared that the powers created under the new treaty were additional 
to those conferred by the former, and to make assurance doubly sure, 

there was added to the treaty of 1886 a aes saving from repeal. the 
treaty of 1880. 

Even upon the hypothesis that the treaty of 1880 provided both for 
the boundary dispute and for the territorial claim up to Cape Gracias 4 
Dios which embraced on the Atlantic side the exterior boundaries subse- 
quently stated in the treaty of 1886, such assumption would be without 
consequence because it could not possibly be assumed that the inclusion 
of the larger and wholly distinct territorial claim was intended to destroy ` 
the express limitations concerning the boundary claim which the treaty 
embodied by making reference as it did on that subject to the articles of 
the treaty of 1825. And, indeed, this would be the result if it were addi- 
tionally supposed for the sake of argument that the treaty of 1880 and 
the treaty of 1886 became incorporated into one and the same instrument 
by the effect of the adoption of the treaty of 18&6, since it would be ob- 
vious under the terms of the treaty of 1886 as thus construed that it was- 
the clear intention of that treaty to preserve unimpaired and unchanged 
the powers, duties and limitations previously created and therefore to 
impose the duty of enforcing the two harmoniously so that the duties 
under both might be performed. 

While these considerations dispose of all the principal arguments ad- 
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vanced to maintain the contention that the text of the treaty of 1886 
sustains the extreme power asserted and I might well pass from the sub- 
ject, nevertheless before doing so in order not to seem to overlook sug- 
gestions made or necessarily arising, I proceed to notice some considera- - 
tions concerning some words in the text which have been deemed -to be of 
importance but which I have not previously noticed in order to avoid 
breaking the continuity of the argument. The clause in the third article 
of the treaty of 1886 saving the rights of third parties, 1t is suggested by 
reasoning whose import is not clearly discernible, lends some strength to 
‘the contention that the treaty conferred the extreme authority claimed. 
But it is obvious that this clause instead of removing a limit, imposed 
one, since its plain terms evidence that it was intended in any and all 
events but to restrict the operation of the award so as not to affect third 
parties—a restriction presumably inserted because at the time the treaty 
was drawn the United States was insisting that rights which it asserted 
might otherwise without such restriction be affected, and, moreover, 
because the line embraced in the shore claim of Panama, as I have seen, 
extended beyond the territory of Costa Rica up to Cape Gracias 4 Dios. 
And the contention in another aspect, manifests a confusion like that 
which I have previously pointed out since it would be singular, indeed, to 
say that a limitation which was inserted for the purpose of protecting 
those who were not heard had for its object the extension of the scope of 
the arbitration so as to cause it to embrace as to the parties to the con- 
vention the absolute right on the part of the arbitrator to condemn them 
without a hearing, which, of course, would be the result if the provision 
had the extreme construction which it is now insisted belongs to it. 
From these considerations the following general conclusions are es- 
tablished: (1) That the controversy as to boundary between the parties 
which had existed for so many years was limited to a boundary line as- 
serted by one party and to that asserted by the other, the territory in dis- 
pute between them, therefore, being that embraced between the lines of 
their respectively asserted boundaries. (2) That the previous treaties of 
‘1880 and 1886 by which the boundary dispute thus stated was sukmitted 
to arbitration, instead of going beyond the general principles of law which 
otherwise would have applied and conferring an extreme power to make 
an award wholly without reference to the dispute or the disputed terri- 
tory, by their very terms confined the award to the matter in dispute ' 
and the disputed territory. (3) That as the line of boundary fixed by 
the previous award from Punta Mona to the Cordilleras was not within 
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the matter in dispute or within the disputed territory, it results that such 
award was beyond the submission and that the arbitrator was without 
power to make it, and it must therefore be set aside and treated as non- 
existing. The only question then is, What in other respects is the duty 
arising under the present arbitration from that situation? 

As by the terms of the present treaty the previous award was not set 
aside as a whole, and the power was only given to correct it in so far gs it 
might be found to be without the authority conferred, the consequence is 
that all the results necessarily implied by the selection of the mountain 
line from Punta Mona along the stated counterfort, which can be upheld 
consistently with the previous treaty, must be sustained although the 
mountain line itself be void for want of authority to make it. While not: 
in express terms urged, it may be implied from the argument that the 
contention is that, the mountain line being out of the way for illegality, 
there would remain as a part of the previous award a river line compcsed 
of the Sixaola-Tarire Rivers since the award declared that the mountain 
line would bound on the north the valley of such rivers and hence they 
may constitute a boundary line within the award previously made. To 
dispose of this suggestion it is only necessary to point out the fallacy of 
the premise upon which it must rest since that premise virtually is that 
the previous selection was of a line formed by the Sixaola-Tarire Rivers 
. instead of the counterfort or range of mountains. But this is so obviously 
refuted by the record as to need only a few words of statement to demon- 
strate its error. In the first place the line previously fixed did not even 
commence with the mouth of a river, but began at Punta Mona, and in 
express terms was declared to proceed along the counterfort. It is true, 
as is suggested, that it was said that the line thus made bounded on the 
north the valley of the Sixaola and Tarire, but this declaration did not 
convert the mountain boundary into a river one. In fact such a view of 
the previous award could only be taken as the result of wholly inadmis- 
sible surmises and conjectures. It is certain, as indicated by the letter of 
Monsieur Delcassé previously quoted, that there was not a complete 
knowledge of the geography of the country when the previous award was 
made. And it is also certain that under the previous arbitration there 
were present maps showing a range of mountains from Punta Mona to 
the Cordilleras ostensibly of such a permanent and dominant character 
as to cause it, if.existing, to constitute a natural frontier dividing for all 
practical purposes the country on the one side from that lying on the 
other. When this is borne in mind a reason which may have given rise 
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to the selection of the mountains is not far to presume since the natural 
frontier which their presence would cause and the benefit to arise from 
the establishment of such frontier may well have led the mind to consider 
that subject from the point of view of statesmanship alone and therefore 
have unwittingly concentrated attention exclusively on the advantages 
of such a boundary and thus have diverted attention from the considera- 
tion of the limits which inhered in the submission. On the contrary the 
suggestion relied upon would necessarily compel it to be assumed that 
although a river boundary was selected, a mountain boundary was for 
some unaccountable and undisclosed reason named. 

As it is conceded by both parties that under this treaty there is the 
power and duty to substitute for the line set aside, a line within the scope 
of the authority granted under the previous treaty “most in accordance 
with the correct interpretation and true intention” of the former award, 
I come to that subject. As it was -mpossible to make the previous selec- 
tion of a mountain line without rejecting both the claim of Co:ombia 
(Panama) to the shore up to Cape Gracias 4 Dios and also without ad- 
versely disposing of the claim of Costa Rica to the boundary of the 
Chiriqui River, both of those express or implied awards remain unaf- 
fected by the fact that it is now held that the mountain boundary line 
was void. And by the same reasoning it follows that the initia! point 
of the boundary which is to replace the rejected one must and can cnly 
be the mouth of the first river below Punta Mona, the Sixaola, since 
there is physically no other river mouth to respond to the claim made 
under the circumstances stated. Eesides, this result is inevitable because 
the mouth of such river, under the facts stated, is indubitably the initial ` 
point on the Atlantic of the river boundary contemplated by the parties 
from the beginning, sustained by all the facts to which I have referred 
as to negotiations, declarations ani settlements and the exertion of gov- 
ernmental power by the two councries consequent thereon. It is true it 
results from the previous statement that the river which was relied upon 
by Colombia (Panama) as the -oundary was designated by various 
names because, undoubtedly, of the want of accurate geographical 
knowledge which prevailed. But whatever may have been the Babel of 
names, there can be no doubt that they all came to be used to designate 
virtually one and the same river emptying into the Atlantic at about one 
and the same place and having virtually one and the same course or flow 
from the source near the mountains to the mouth in the Atlantic. Noth- 
ing could serve to make this clearer than does the statement which was 
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made by the Colombian Congress in 1856 which, while it deseribed the 
river as the Doraces, fixed its mouth as the one first below Punta Mona, 
and the further illustration which is afforded by the facts previously 
stated concerning the settlements at the mouth of the Sixaola by Colom- 
bia and the claim of authority which the government of that country 
asserted thereunder. And this serves to make clear what river was 
referred to by the use of the name Culebras, since the President of the 
State of Panama had in 1870 declared that thet river was the same as 
the Doraces. Moreover, when the situation is ughtly appreciated these 
facts readily explain why in the resolutions of the Colombian Senate 
which immediately preceded the treaty of 1880 the river upon which 
Colombia relied as the boundary was cescribed as the Culebras and not 
as the Sixaola, which latter river was then known to be the river having 
its mouth the first below Punta Monge, and therefore was.the same as 
the Doraces or Culebras. But the claim of Colcmbia as first formulated 
in 1836 in the organization of the territory known as Bocas del Toro, 
called the river whose mouth was fixed as the boundary, the Culebras. 
And therefore it is quite natural to assume that in stating the claim for 
the purposes of the resolutions and the controversy then pending, de- 
sirous of losing nothing of the original right anc of retaining everything 
that had accrued under it by way.of negotiations, admissions and settle- 
ments, the original description was adhered to and reiterated—a conclu- 
sion whose cogency is greatly reinforced when it is considered that years 
before Sefior Madrid, the Colombian publicist, had recognized that the 
river which Colombia referred to as the Culebras was the river which 
Costa Rica referred to as the Sixaola. To adopt views contrary to those 
just stated would necessarily lead to the conzlusion that because in 
formulating its claim Colombia m order to preserve it in its integrity 
had resorted to the definition of that claim as originally stated, it had 
thereby abandoned its right, or, what is equivalent thereto, had by re- 
sorting to the most efficient way of stating that claim acquired a non- 
existing, unheard of or imaginary one. 

The only remaining question then is, how is tae boundary line to pro- 
ceed from the mouth of the Sixaola River to the Cordilleras until it joins 
the line terminating “beyond Cerro Pendo”? 

On the one hand it is claimed that such line should follow the thalweg 
of the Sixaola River to the point where it joins with a river called the 
Yorquin, then follow that stream in a southerly direction to its source 
in or near the mountains anc thence to the point “beyond Cerro Pando.” 
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On the other hand the contention is that. the line should run by the 
Sixsola passing the entrance of the Yorquin to a point where the Tarire 
is attained and then follow that river to its source in the Cordilleras and 
thence by a line to the point “beyond Cerro Pando.” This contention 
rests upon the assumption that the Sixaolo and Tarire Rivers are shown 
to be really one and the same, although designated by different names. 
It cannot be denied that the direction of the boundary river, if the 
Sixaola-Tarire be selected, would be wholly at variance with the trend 
of the river boundary contemplated from the beginning and would pro- 
ject a line of boundary into territory over which the authority of Costa 
Rica was never questioned and thus give to Panama what she had never 
claimed. While, on the contrary, the line of the Sixaola-Yorquin, if 
followed, would in substance conform in its course and direction with 
that which had been recognized as the direction of the boundary line 
from the beginning and had been virtually treated as not the subject 
matter of dispute up to and during the proceedings had under the 
previous treaty. And no reason is afforded for departing from the river 
line thus shown to be the boundary line within the dispute betwee the 
parties by suggesting that some other river line would most comport 
with the interests of the two governments and best subserve the purpose 
of a boundary. To admit such considerations would in substance but be 
indulging in views of public policy and public interest which would lead 
the mind away from the fundamental proposition which is here con- 
trolling, that is, the execution of the duty of arbitration which calls for 
judgment as to a dispute between the parties and affords no room for the 
application of discretion beyond the limit which that consideration nec- 
essarily imposes. Discretion or compromise or adjustment, however 
cogent might be the reasons which would lead the mind beyond the 
domain of rightful power, and however much they might control if ex- 
cess of authority could be indulged in, can find no place in the discharge 
of the duty to arbitrate a matter in dispute according to the submission 
and to go no further. No more fatal blow could be struck at the pos- 
sibility of arbitration for adjusting international disputes than to take 
from the submission of such disputes the element of security arising 
from the restrictions just indicated. Under these circumstances, since 
the duty here is not to elucidate and pass upon mere abstract questions 
of geography, nor to substitute mere expediency for judgment, but to, 
determine what was the river claimed as the boundary by Colombia, 
declared by her to be the boundary for se many years, to whick. she 
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asserted rights and which virtually was claimed to be the boundary upon 
which she relied prior to the entry into the previo.s treaty for arbitration 
and in the proceedings under that treaty, it is plain that the Sixaola- 
Yorquin is the line which should take the place of the lme from Punta 
Mona along the counterfort of the Cordilleras to the point “beyond 
Cerro Pando,” as declared in the prev:ous award. 

In framing the award and coming tc particularly specify the new line 
there may arise some difficulty because of the absence of precise geo- 
graphical data as to the situation at the heacwaters of the Yorquin 
River and therefore of the considerations wh.ch should control the 
drawing of the line from such headwaters to tne Cordilleras. In the 
argument of this case Costa Rica stated a formal decree which it deemed 
should be entered upon the hypothesis that the sward here made should 
be against the mountain line and in favor of tke Sixaola-Yorquin line, 
and no objection to the form of such proposed d2cree has been made by 
Panama. Following the line to the headwaters of the Yorquin, the 
proposed decree from thence directs a stated ine to the Cordilleras. 
This line rests upon the assumption that the heedwaters of the Yorquin | 
lie in the region of the northern slope of the nortkern watershed of a river 
known as the Changuinola, and the proposed line runs from the head- 
waters of the Yorquin along such watershed te the Cordilleras. The 
situation thus assumed by the proposed decree zo exist in the region of 
the headwaters of the Yorquin is in 2onformit;, with maps which are 
in the record, one of which was made by the commission of engineers in 
this case, but which is not, however, the result o¢ a survey by that body 
as it was not called upon by either party to make one. As the line thus 
suggested would seem to be in all respects the most reasonable, I shall 
adopt it with some verbal modifications as a part of the award to be 
entered, however, with the following reseryation: without prejudice to 
the right of the parties in case there sould be d_fferences between them 
resulting from contentions as to the tcpography of the country between 
the headwaters of the Yorquin and the Cordilleras differing from that 
above stated, to raise such question in any appropriate way consistent 
with the provisions of the treaty now being enfarced. 

Coming to give effect to the opinions previously stated and the con- 
clusions déduced from them, the award now made under the authority 
of the treaty is as follows: 

1. That the line of boundary which was purported to be established 
by the previous award from Punta Mona to the main range of the 
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Cordilleras and which was declared to be a counterfort or spur of moun- 
tains in said award described, be and the same is held to be non-existing. 
2.: And it is now adjudged that the boundary between the two coun- 
tries ‘‘most in accordance with the correct interpretation and true in- 
tention” of the former award is a line which, starting at the mouth of 
the Sixaola River in the Atlantic, follows the thalweg of that river, up- 
stream, until it reaches the Yorquin, or Zhorquin River; thence along 
the thalweg of the Yorquin River to that one of its headwaters which is 
nearest to the divide which is the north limit of the drainage area of the 
Changuinola, or Tilerio River; thence up the thalweg which contains 
said headwater to said divide; thence along said divide to the divide 
which separates waters running to the Atlantic from those running to 
the Pacific; thence along said Atlantic-Pacific divide to the point near 
the ninth degree of north latitude “beyond Cerro Pando,” referred to in 
Article I of the treaty of March 17th, 1910; and that lme is hereby de- 
creed and established as the proper boundary. 

3. That this decree is subject to the following reservations in addition 
to the one above stated: 

(a) That nothing therein shall be considered as in any way re-opening 
or changing the decree in the previous arbitration rejecting directly or 
by necessary implication the claim of Panama to a territorial boundary 
up to Cape Gracias 4 Dios, or the claim of Costa Rica to the boundary 
of the Chiriqui River. 

(b) And, moreover, that nothing in this decree shall be considered as 
affecting the previous decree awarding the islands off the coast since 
neither party has suggested in this hearing that any question concerning 
said islands was here open for consideration in any respect whatever. 

(c) That nothing in the award now made is to be construed by its 
silence on that subject as affecting the right of either party to act under 
Article VII of the treaty providing for the delimitation of the boundary 
fixed if it should be so desired. ) 
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A-Digest of Cases Decided in France relating to Private International Law. 
By Pierre Pellerin. London: Stevens & Sons, Limited, 1914. pp. 
134. 


It seems almost a mockery to speak or write oi the rules of inter- 
national law at a time when every principle looking to the peaceful 
settlement of disputes involving nations and national laws appears to 
be toppling in one vast cataclysm. And yet those of us who have 
labored in these fields have still an abiding faith in the vitality and final 
triumph of the rules of humanity and justice that underlie these rela- 7 
tionships. 

It is with a spirit chastened by somkter reflections that IT pen this little © 
review of the work of M. Pierre Pellerin, Licencié en droit of the Univer- 
sity of Paris, who at this moment perhaps is bravely fighting his country’s 
battles at the front or sleeping the sleep that knows no waking in a 
soldier’s grave. 

The book is intended only as a brief digest of the n decon of the 
French courts in cases involving questions of private international law, 
embracing in all 134 pages. 

After the preface the author devotes a page to an explanation of the 
abbreviations used in making citations to authorities. This is followed 
by two. pages of what he calls ‘a dictionary of French legal terms for 
_ which concise English equivalents do not exist.” The last eight pages 
contain an index. 

In the analytical arrangement the various heads are classified in the 
following alphabetical order: 

Arbitration (two pages; one case). 

Capacity and Status (ten pages; eight cases). 

Company Law (fourteen pages; eleven cases). 

Competence of Courts and Rules of Procedure (twenty pages; eighteen 
cases). 

Contracts (four pages; four cases). 

Divorce (seven pages; nine cases). 

Domicile (one page; one case), 

Execution of Foreign Judgments (seventeen pages; thirteen cases). - 
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Intestate and Testamentary Succession (fifteen pages; twelve cases). 

Marriage (eight pages; nine cases). 

“Regime” Matrimonial (six pages; six cases). 

Registration (one page; one case). 

Security for costs (two pages; three cases). 

Trade-marks and Patents (one page; two cases). 

Wills (three pages; three cases). 

Taken as a whole, the book represents a faithful and quite successful 
attempt of a French author to frame in an English setting certain deci- 
sions of the French courts upon the subjects enumerated. 

But in English and American law the word “digest” has come to 
embrace the idea of completeness, of covering all cases on the given 
subject. In this aspect the title of the book is a misnomer, as an exam- 
ination of the foregoing analysis will disclose. It is inconceivable for 
instance that only four cases touching private international law as 
applied to contracts have been decided by the French courts since 1896, 
the date of the first case given. That a complete digest is not intended 
appears also from the fact that it comprises, in the main at least, only 
cases in which British and American litigants are concerned. 

Comparing the -book in its method and mechanical arrangement with 
the legal digests published in America, one is struck by the lack of atten- 
tion paid to cross-references, running titles, and the side-helps and aids 
which take so prominent a place in our works of the kind. 

The reader is also impressed by the difference in the ease with which 
cases are cited. In America we would cite a case “Smith v. Jones, 153 
Mass..270.”’ Our French digest, mentioning no names of parties, would 
cite it as follows: “27th May 1911.—Court of Appeals of Douai.— 
‘Recueil des Sommaius’ 1912, page 1640,” or “21st May 1905.—Civil 
Court of Lille—Clunet 1909, page 181.” 

Space, or the want of it, forbids the discussion of the actual points 
decided by the French courts in the cases digested; but some of the deci- 
sions, it must be admitted, sound strange to American ears. Perhaps the 
most curious is the “Renvoi” doctrine which results from the fact that 
in France many questions are decided in accordance with the law of 
nationality which elsewhere are determined by the law of domicile. 
Hence if an Englishman becomes domiciled (but not naturalized) in 
France, and a question arises as to his status which by French law would 
be governed by the law of his nationality (English law) and by English 
law is governed by the law of his domicile (France), a sort of an impasse 
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results, and it is easily seen that the uxffortunate Englishman may find 
~ his status suspended indefinitely between. the devil and the deep blue sea. 
In conclusion, it may be said that this little book will doubtless prove 
of considerable value, especially to those practitioners who may have 
occasion to bring or defend suits in France or to advise clients as to the 
conduct of business in that country. 
7 RaLerGa C. Minor. 


The Monroe Doctrine: An Obsolete Shibboleth. By Hiram Bingham. 
Yale University Press. 1913. pp. ix, 154. $1.15 net. 

The name chosen for this book is more startling than the proposals 
which it makes. It bas had the desirec effect of attracting attention; 
but because of it the book has prokably met with more condemnation 
than praise, in the United States at least. What the author proposes to 
do could be done without any abandonment either formal or inforrnal of . 
the Monroe Doctrine. It is not so much a substitute for as an extension 
of the old doctrine. . 

In his preface the author says: “What has been attempted is to sketch 
the growth of the Doctrine, to indicate the obligations and disadvan- 
tages it entails, and, more particularly, to portray the attitude toward 
it, and toward us, of our neighbors t> the south. I have also suggested, 
very briefly, the outlines of a new foreign policy. It is evident that the 
problems which are likely to arise in the future will require something 
more than the mere negation of outgrown doctrines,” 

He admits that the dectrine “has had a very deck -u effect upon the 
history of the western hemisphere,” and that without it “the American 
republics would have found it very much more difficult to maintain their 
independence.” But he shows that there have been changes in the Latin 
states which he thinks makes it no longer a necessity for them. Further- 
more, he shows that there have been great changes in the doctrine itself 
as it has been interpreted by recent administrations, and that in its 
later form it is much more distasteful to the Latin states. Secretary ` 
Olney’s declaration in 1895 in connection with the Venezuela boundary 
‘controversy he finds chiefly responsible fcr this “new Monroe Doctrine.” 
He argues that several of Mr. Olney's assertions were based on false 
assumptions, and cites very good authority in support of his views. 
Several extracts from messages of President Roosevelt show she further 
development of the new doctrine durirg his.administration; and the 
Lodge resolution of 1912 illustrates she “last phase.” 
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He cites more than a dozen acts of the United States during the last 
thirty years which were insulting to the Latin states and for which the 
only justification is the Monroe Doctrine; and says that it “interferes 
with the natural desires,” and “clashes with. the sovereign rights of 
independent states.” He shows that the United States is continually 
in danger of complications with European states because of unavoidable 
interferences in their dealings with Latin American states. Foreign 
loans made to the Latin countries by capitalists in Europe are the chief 
source of danger. He asserts that “European countries have the right 
to look to us to do that which we prevent them from doing.” 

In his section on Latin American opinion concerning the doctrine he 
declares that its continuance “is insulting and is bound to involve us in 
serious difficulties with our neighbors.” He dwells en the territorial, 
numerical, and commercial strength of the three leading countries, 
Argentina, Brazil, and Chile, and declares that they are ‘abundantly 
able to take care of themselves and are in a position to laugh at the old 
Monroe Doctrine.” He quotes from many prominent South Americans 
showing their hatred of and contempt for the attitude of the United 
States. He has discovered a considerable agitation in these countries of 
which the purpose is to induce their governments to prepare to resist 
what they regard as “The North American Peril.” Even sincere dec- 
larations of good will and sympathy on the part of the United States for 
the Latin countries are looked upon with suspicion, and considered mere 
polite statements intended to hide a real desire for aggrandizement. 
Secretary Root’s speeches during his South American tour were so. 
misinterpreted. 

He asserts that the doctrine is a hindrance rather than a help to the 
United States in maintaining not only the friendship and good will of 
the Latin Powers, but in opening up profitable commercial relations. 

The constructive part of this very interesting and suggestive essay is 
contained in the closing pages. He says: “Let us bury the Monroe Doc- 
trine and declare an entirely new policy, a policy that is based on intel- 
ligent appreciation of the present status of the leading American Powers; 
let us declare our desire to join with the ‘ABC’ Powers in protecting the 
weaker parts of America against any imaginable aggressions by the 
European or Asiatic nations.” A little further on, he says: “If it is 
necessary to maintain order in some of the weaker and more restless 
republics, why not let the decision be made, not by ourselves, but by a 

congress of leading American Powers? If it is found necessary to send 
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armed forces into Central America to quell rebellions that are proving 
too much for the recognized governments, why not let those forces con- 
sist not only of American marines, but of the marines of Argentina, 
Brazil, and Chile as well?” 

It is correct to call this “an entirely new policy” so far as its having 
been tried is concerned. The idea is not entirely new, however, although 
it had not been discussed widely before this book was published. The 
Adams-Clay administration withm three years after the original dec- 
laration were expressing ideas very similar to this in their instructions to 
ministers. They did not propose a formal alliance, indeed, and it is 
a serious question as to whether that would be a wise course now, or 
necessary to accomplish the end proposed. They suggested that the 
governments of other Amerizen countries be invited to declare senti- 
ments similar to those contained in Monroe’s message. Their idea seems 
to have been to have any or a.l join in the declaration, instead of limiting 

‘it to the most powerful as now suggested, To so limit the understanding 
_- would involve invidious distinctions. As suggested in the beginning of 
' this feview, it is not necessary to “ bury the Monroe Doctrine” in order 
to adopt the new policy. 
‘Wn. R. MANNING. 


The Neutrality Laws of the United States. By Charles: G. Fenwick. 
Washington: Carnegie Endowment for International Peace. 1913. 
pp. xu, 201. 


- This report on the neutral! ty jae of the United: States was prepared 
by the author in pursuance of a resolution of the Board of Trustees of the 
Carnegie Endowment for International Peace “that the Division of 
International Law, be, and ib is hereby directed to examine and report 
to the Board upon the neuszrality laws of the United States, and to 
suggest in their report improvements tending to make them more 
efficient.” It is not unlikely that the resolution was inspired by events 
in Mexico, but the breaking out of a great European war comparable 
to that which called the neutrality lews of the United States into exist- 
ence makes the publication of the report especially opportune. a 

A short chapter is devoted to the character and scope of neutrality 
laws. The author then takes up more in detail the history and develop- 
ment of the neutrality laws of the United States, their authoritative 
interpretation, and the deficiencies in them. He then gives the draft of 
an amended neutrality act and concludes with an appendix containing 
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statutes, resolutions, proclamations and instructions bearing on the 
text. Bo, 

It is not an uncommon error to confuse traffic in contraband articles, 
which may be suppressed by the belligerent whom it would injure, with 
the unneutral conduct of individuals which, within its borders, it is the 
duty of the neutral state to suppress. It is hard for the uninitiatéd to see 
why a neutral government should allow the clearance for a belligerent 
port of a ship loaded with munitions of war and yet refuse to a belligerent 
war ship within its ports a slight addition to its armament. Especially 
is this so where the neutral and the belligerent with whom the traffic is 
maintained are contiguous so that the other belligerent has no opportu- 
nity to suppress the traffic. The continuance or the discontinuance oi 
the traffic may mean the success or failure of the belligerent’s cause. It 
was considerations such as these that probably prompted the joint 
resolution of March 14, 1912, by which the President was authorized 
to regulate traffic in arms and munitions of war with any American 
country in which “conditions of domestic violence exist which are 
promoted by the use of arms or munitions of war procured from the 
United States.” When the ‘domestic violence’ does not assume the 
proportions of international war, it is clear that the international law 
of neutrality is not involved, but were the parties to the domestic 
violence recognized as belligerents by the United States there would be 
danger of confusing the dictates of the joint resolution with the require- 
ments of the international law'of neutrality, and this our author tells 
us was true even in the discussion arising out of the recent troubles in 
Mexico. So also the British Foreign Enlistment Act goes beyond the 
requirements of the mternational code in prohibiting British subjects. 
from quitting British dominions with the intention of enlisting in the 
service of any foreign state at war with a friendly state. States may as a. 
matter of policy go further than international obligation dictates and 
it is necessary to keep clearly in mind where the international obligation 
ends and the purely municipal regulation begins. 

Of more importance, however, is the question whether the full measure 
of international obligation has been met, and the author points out 
numerous places where the Act of 1818 falls short of present standards 
of neutrality. It was the United States under the presidency of Wash-' 
ington which led the way to the modern law of neutrality, and it be- 
hooves us not to allow to slip from us the leadership which is so fittingly | 
ours. The author has placed within easy reach the information on which 
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a scientific overhauling of the Act of 1818 car be made and has drafted 

. an amended Neutrality Act which may well be made the starting point 

of Congressional action. Inan era of constructive legislation we should 

produce a Neutrality Act which will be a model for the world to follow. 
i Percy BORDWELL. 


La Autarquia Personal: Estud:o de ‘Derecho Internacional Privado. By 
Dr. Antonio 8. de Bustamante y Sirven. Habana: Imprenta “El 
Siglo XX” de Aurelio Miranda. 1914. pp. 289.. 


“La Autarquia Personal,” béing a study of private international law, 
by Dr. Antonio S. de Bustamante y Sirven, Professor of Public and 
Private International Law in zhe University of Havana and a member 
of the Hague Court, has just come from the Cuban press. It is a book 
of 270 pages, divided into fourteen chapters. 

In seeking the meaning of tae title, one looks in vain in Spanish dic: 
tionaries, but on reading the work, it is found that the author has had 
recourse to Greek words in order to express the exact meaning he wishes 
to convey. The word “autarquia” is derived from two Greek words, 
“autos,” meaning one’s self, and “arjo,” meaning to command or to 
rule. These words he says express perfectly the idea of a zone or region 
of law in which one can act freely by hiniself and indicates also that this 
power does not result from a concession of another sovereign entity, but 
comes from the particular situation and the exigencies of that one who 
enjoys them. . 

As the sphere of internatioral action of man grows, there is increase 
also of the necessity of recognizing the efficacy of his voluntary acts and 
of permitting that he select his law in all that which does not affect the 
collective interest of the state. : 

Chapter two is devoted to a discussion of Autarquia Parebnal’ in the 
science of law, as stated by different authors and international con- . 
ferences. Chapter three deals with Autarquia Personal as found in 
the positive law, and the author quotes examples s as seen in the codes 
of different countries of the world. 

In chapter four the author states that laws of a country may be re- 
duced for the national who lives in it to two great categories, imperative 
and voluntary or suppletory. For the stranger, law may be divided into 
three great groups, imperative, voluntary and inapplicable. 

Chapter five deals with the concept of the laws of private order. The 
right which persons have to regulate, eee to their will, a certain 
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number of juridical relations is recognized by all positive legislations 
and no one censures such precepts, but it is recognized that the legislator 
cannot foresee all the possibilities nor satisfy all the necessities and, 
leaving to the parties a sphere of action by which they may formulate 
by themselves their law, the interest of the state does not suffer, neither 
does the power and authority of the codes. 

This faculty is not lost when a person goes abroad, nor can it be denied 
‘to the foreigner who resides in our country. It results independently 
of the nationality and of the residence, because its foundation is not 
found in the residence or in the nationality or in the causes determining 
its existence. 

Chapter seven deals with the effects of the law of private order. The 
Auiarquia Personal is the fountain of great juridical progresses, because 
it permits the will to continue creating new institutions and customs 
without molds or codes, according to social necessities. ‘Text writers, 
legal congresses and codes in force have repeated this necessity and are 
accustomed to seeing that the effects of these laws cannot be admitted 
when they may be contrary to public law or good customs. 

In resumé, the effects of the laws of private order are double so far as 
territorial extension is concerned, because these laws regulate, are ac- 
c2pted and are applied within and without the nation which promulgates 
tiem; uniform in regard to their personal efficacy, because they are 
found in all territory, at the disposition of nationals and foreigners 
without difference; absolute in every case for the country from which 
they proceed and for the nation in which they are invoked, as a sub- 

santial part of its system over the limits in the space of legislative 
competency; extraterritorial, in regard to the sphere of action of the 
axpress or tacit will and in regard to the recognition of the presumed will, 
and originate, as legitimately as any other from acquired rights, whcse 
force and international recognition cannot find other obstacles than these, 
derived from the public order in the nation where they may be invoked. 

The next six chapters discuss the tenor of private order with reference 
to the civil law of persons, property, contracts, mercantile law and pro- 
cedure. The author illustrates how in some cases Autarquia Personal . 
is permitted while in others it is not possible, and he shows that it is 
impossible in criminal procedure, but is permitted under certain circum- 
ssances in civil procedure. 

Chapter fourteen contains the conclusion of the author. He savs, 
“The summary exposition of the fundamental principles of private 
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international law lead us to the conclusion that there exist three groups 
of laws from the point of view of the limits in space of legislative com- 
petency; those of private order, those of public internal order and those 
of public international order.” 

The whole object of this book seems to be to demonstrate the great 
amount of personal liberty which exists without restraint of law and to 
prove that positive law often results from the Autarquia Personal which ` 
has been exercised for considerable time by individuals. The book is 
written in a clear, forceful and attractive style. It shows the profound 
grasp which the author has of private international law: It is interesting 

and instructive and well worth reacing. 
. WALTER S. PENFIELD. 


The Rules of Land Warfare. Prepared, with the approval of the Sec- . 
retary of War, by the Army War College, Washington, D. C. 
19 14. 


The appearance of an authoritative handbook of the laws governing 
the operations of war on land coming, as it does, during the pendency 
of a great European war, is most opportune. The strategic and tactical 
- principles governing military operations have undergone important 
modifications in recent years, and these changes have had a decided in- 
fluence upon the laws of civilized warfare; for, like other bodies of con- 
trolling principles, the laws of war are undergoing steady but constant 
changes; the extent and character of these changes, together with their 
effects upon the accepted rules of war, can only be discovered by a com- 
parison of works upon the subject which have appeared at considerable 
mtervals of time. 

Colonel Edwin F. Glenn has wisely decided to base his work upcn the 
succession of international agreements which kave been entered into in 
recent years with a view to define the rights and duties of belligerents in 
land and naval warfare. These are so numerous and cover the field so 
fully as to enable a treatise like that under examination to be prepared, 
composed for the most part of treaty stipulations to which the principal | 
` states of the world are signatory parties. These undertakings, taken sep- 
arately, are somewhat lacking in the order and logical sequence of their 
several parts, and one who desires to know all that has been said upon a 
particular subject must consult a number of treaties entered into, in 
some cases, at considerable intervals of time. 

Colonel Glenn, who was charged with the preparation of the volume 
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by the Army War College, has done his work exceedingly well. He has 
approached the subject from the proper point of view by making a 
logical arrangement of the several subdivisions of the subject; under 
each of these heads he has arranged the appropriate conventional re- 
quirements, connecting them, when necessary, by a few words of ccm- 
ment or critical illustration; these are numerous and though briefly 
presented, are sufficient to make clear the text of the conventional uncer- 
takings which constitute the substance of the work. At the conclusion 
of the text the several agreements are given in full, and these include all 
the instruments from the Declaration of Paris in 1856 to the most 
recent deliberations of the several conferences at The Hague. The work 
is well printed, is easy of reference and has an excellent mdex. It cannot 
fail to be of the greatest assistance in following the course of the great 


war now in progress in continental Europe. 7 
‘Gro. B. Davis. 


Consular Treaty Rights and Comments on the ‘ Most Favored Nation’ Clause. 
By Ernest Ludwig. Akron, Ohio: The New Werrier Company. 
1913. pp. 239. 


This work, despite its general title, is confined almost exclusivel: to 
a consideration of the treaty rights of foreign consuls in the United 
States with respect to the administration of estates of their nationals 
decedent in this country. The writer, who is Consul of Austria-Hungary 
at Cleveland, Ohio, states in his preface that the volume contains a brief 
_ primarily addressed to the probate judges of that part of the United 
States included within his consular district, as well as to other judges 
who may have to pass judgment in matters involving consular tr2aty 
rights. The work deals with its subject from the Austro-Hungarian 
standpoint and does not investigate the powers of consuls of other 
foreign countries, except as incidental to the discussion of the legal 
force of the ‘most favored nation’ clause. The first chapter contains 
excerpts from the existing consular convention between the United 
States and Austria-Hungary, followed by excerpts from several cther 
consular conventions of this country wherein other or greater powers 
may appear to be granted to consuls. These are followed by epitomes of 
some forty cases decided in the State courts, and the case of Rocca v. 
Thompson, decided by the United States Supreme Court. The treat- 
ment of these cases is not entirely satisfactory, as, for instance, that of 
the case of In re Lis’ Estate, Austro-Hungarian Consul v. Westphal, et. 
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al. (December 27, 1912), 139 N. W. 300, wherein the court held that 
while the Swedish treaty gave in terms the right to be appointed as ad- 
ministrator this right was qualified by the language “so far as the laws 
of each country will permit.” This, the real point of the case, is not ad- 
verted to by the author. 

The volume concludes with a discussion of the legal effect of the 
‘most favored nation’ clause in commercial and consular treaties, and an 
appendix consisting of an opinion of Attorney General Caleb Cushing 
of October 14, 1853, regarding the surrender of deserting seamen. The 
lack of a table of contents and an alphabetical list of cases is felt, es- 
pecially as an identical running page head is preserved throughout the . 
volume. Nevertheless, the work will doubtless prove a convenient and 
suggestive ald to persons interested in this special branch of probate 
litigation, as it brings within a small compass much information that 
can be otherwise found only by access to numerous bulky volumes. 

Henry G. CROCKER. 


Des Droits sur les Lettres Missives. By François Geny. 2 vols. pp. xlii, 
400, 452. Paris: Larose & Tenin. 1911. 20 fr. net. 

Any book of Geny’s will be approached with a natural prejudice in 
its favor. The learned professor of law at Nancy has already given 
hostages on the field of jurisprudence which no one would wish to have 
restored. He is one of the few living French authorities in legal science 
whose fame extends as far away as Berlin. The present work is an ap- 
plication of the critical principles of interpretation advanced by the 
author in a remarkable work, now out of print and greatly in demand, 
published under the title, Méthode d’interpretation et sources en droit privé 
positif (Paris, 1899). 

Every developed system of law has had its liberals and its reaction- 
aries, its Hanafites and Malekites, its Proculians and Sabinians, its 
Mansfields and Kenyons. The fact itself of legal development inspires 
these oppositions. The law in the process of becoming a science tends 
progressively to overshadow the utilities of life in favor of an unyielding 
conceptual technic. To change the figure, it swallows up each new 
situation, assimilates it, and-makes it a part of tissues already created. 
A man is as old as his arteries; and a legal system is as old as its technic. — 
No method in practice has yet been discovered which will prevent the 
deposit of technical lime salts in the arteries of the legal structure, and 
_render it immune from the hardening inflexibilities of age. Literally, 
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legal systems must be born again and again to accord with the perpetuus: 
youth of life. Geny would resist this imminent law of evolution wit! 
tae magical solent of ‘libre recherche.” He protests against the anvier.: 
‘method of putting new wine into old bottles. He combats the omnive- 
rous appetite of the law which ingests everything old and new without 
discrimination, and which classifies whatever comes to its capacious 
maw under the rude classification of flesh or grass. In a word, Geny 
would substitute for a system which operates with logical rules, a method 
of legal application constantly responsive to an ideal of justice suggested 
ky conscience and defined by social conditions. He is not the first ore 
in jurisprudence who has thus resisted, and objected. Many years ago 
Jhering saw clearly what Geny now sees, and fought the conceptual 
categories with the weapons of a brilliant irony; but it is to Geny’s credit 
that he was the first to investigate the foundations of the whole prodvlem 
in a thoroughgoing and scientific spirit. 
Today, legal method is the leading problem of legal science, and our 
author has again contributed recently a richly documented work which 
probably will long be taken into account in the world-wide effort to pro- 
vide a solution. The problem itself has been primarily evoked by the 
existence of codes which were constructed either in a period of agricul- 
tural economy or upon a basis of an individualist polity, and which have 
survived without substantial alteration, long enough to be overtaken 
ty an intense industrial era. The social point of view has undergone 
essential changes, while the official tradition has remained firm. Ewery- 
cne admits that from time to time a readjustment is necessary between 
law and morals, but there are many who will refuse to subscribe the 
program of an unlimited freie Rechtsfindung. It is believed in some 
cuarters that to make of each judge a new Moses would not be a de- 
sirable situation either for the law or for society. It is also believed that 
legal rules are already sufficiently plastic and already involve so large 
en element of unavoidable discretion in application that to grant in the 
ezdministration of justice the power to the judge to bridge the inevitable 
ebyss between law and social conscience would be destructive first of 
the law and then of any reasonable stability of social institutes. Un- 
doubtedly there is an Aristotelian mean between undue rigidity, on the 
cne hand, and formless fluidity on the other, and, to a degree, at least, 
Geny is representative of the middle course; for he would not put in 
place of rules spontaneity and instinct. He is a progressivist, bus not 
én anarchist, as has been charged by some of his critics. Natural law 
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for him is too elusive and vague. As he puts it, his method, which is 
realistic and critical, does not abandon itself to the “seductions of in- 
tellectualism,”’ but-is based upon a pragmatic theme which urges an 
equilibration of interests as the supreme end of justice. 

This is neither the time nor the place to find a quarrel with Geny’s 
point of view. Undoubtedly there may be much to suggest contention, 
especially where he leaves the groundwork of analysis, where he has ren- 
dered incomparable service, and ventures into the field of synthesis and 
construction. The next years of activity in legal science will find it — 
necessary repeatedly to cover Geny’s positions and ideas, and much per- 
manent value undoubtedly will accrue from his pioneer labors. 

As yet nothing has been said here specifically of Geny’s book, because 
it is simply a convenient vehicle to carry to a conclusion the ideas already 
discussed. A “lettre missive” is defined as a written conversation. 
The subject is well chosen for application of the process of “libre re- 
cherche,” in that the author is not inconvenienced at every point, by a 
large mass of legal materials which have already otficially given a quietus 
to every legal question to be considered, and which, therefore, would 
leave to the author nothing to do except to record his agreement or dis- 
sent. Thé law of “lettres missives” is an open sea, and accordingly 
affords the utmost scope for putting into concrete form the abstrac- 
tions of a theory of legal method. 

The entire elaboration of the law governing letters is founded on a 
central principle of a right of secrecy m letters which is a special aspect 
of the liberty of the person, which includes freedom of thought and 
opinion. Geny opposes the view of Valery and Jardel, who recognize no 
special right of secrecy in letters and put the limits of protection of cor- 
respondence at the points where there is a violation of some special or 
general obligation. His method of attack is hierarchical. He develcps 
his subject in the following order: (1) the general right to liberty and 
inviolability of correspondence; (2) the right of secrecy; (3) right to the 
use and possession of. letters; (4) the right of publication; and (5) proof 
of letters for civil and commercial purposes. In a second part he con- 
siders in a parallel fashion the law concerning letzers in connection with 
powers'and authority over infants, lunatics, prisoners, ete., rights of 
spouses, heirs, creditors, and letters in the administration of criminal 
justice. The perpetual contest between form and reason is always re- - 
solved by the author as hardly needs to be stated, in favor of the latter. 

One’s curiosity is aroused in the subject by the fact, apart from the 
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considerations already noticed, that a great variety of the questions 
treated touch matters which rarely come into legal conflict, although 
the possibilities of such conflicts are readily seen. Geny has apparently 
exhausted everything that has to do with French legislation, jurispru- 
dence, doctrine, and legal history. It does not appear that he has over- 
_ looked any source of information. Novel as his subject appears to be 
in view of the neglect of positive law to deal with it, it is disclosed by his 
valuable bibliographies that the French and the Germans have con- 
tributed an amazing number of monographs in this field. The present 
work beyond question will be considered a valuable addition to legal 
literature. It will be commended for its sane idealism, and its clear and 
outspoken emphasis of the rights of personality which, in a sociological 
atmosphere, are in danger of being unduly pushed aside by the over- 
whelming force of the undifferentiated crowd. The world is not yet 
ready to dispense with individuals. Lastly, this work will be approved 
not only as based on an essentially sound starting-point, but also as 
an authoritative reference work in France on these questions as they 
happen to enter the sphere of litigation. 
ALBERT KOCOUREK. 
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TREATY OF FRIENDSHIP AND ALLIANCE BETWEEN THE KINGDOM OF BUL- 
GARIA AND THE KINGDOM OF SERVIA 1 


Signed at Sofia, February 29, 1912 


His Majesty, Ferdinand the First, King of. the Bulgars, and His 
Majesty Peter the First, King of Servia, thoroughly convinced of the 
common interests and the common destiny of their countries, and of 
the brother nations of Bulgarian and Servian peoples, and being resolved 
firmly to defend these interests with their united forces, and to en- 
deavor to pursue them to a happy conclusion, have agreed upon the 
following: 

ARTICLE 1 


The Kingdom of Bulgaria and the Kingdom of Servia mutually and 
reciprocally guarantee the political independence and territorial in- 
tegrity of each other, agreeing absolutely without exception of any 
kind, to support one another with their entire strength in any case where 
one of the two kingdoms may be attacked by one or more states. 


_ ARTICLE 2 


The two contracting parties agree also to aid one another with their 

entire strength in case any one of the great Powers shall attempt to 
annex or occupy, or to take military possession of, even temporarily, 
any part whatever of the territory of the Balkan peninsula now under 
Turkish domination, if one of the contracting parties believes this action 
- to be injurious to its vital interests, and a casus belli. 


ARTICLE 3 . . 
The two contracting parties agree not to conclude peace except jointly 
and after prior agreement. 
ARTICLE 4 
A military convention shall be concluded for the purpose of insuring 
the complete execution of the present treaty in the manner best suited 


1 This treaty, the secret appendix, military convention, and argument between 
the general staffs, following, translated from Questions Diplomatiques et Coloniales, 
Dec. 1, 1918, by W. Clayton Carpenter, Washington, D, C. ‘ 
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to the accomplishment of the desired purpose. This convention shall 
provide also everything that is to be dcne by each party in case of war, 
as weil as everything regarding militery organization, demobilization. 
and mobilization of troops, superiority 3f orders, which should be deter- 
mined in time of peace with regard to the preparation for, and proper 
conduct of, war. 

The military convention shall form an integral part of the present 
treaty. The work of drafting the same shall begin at the latest two 
weeks after the signature of the preser.t treaty and must be concluded 
within the two months following. . 


ARTICLE 5 


The present treaty and the military zonvertion shall be in force from 
the date of their signature to the thirty-first of December, 1920, in- 
clusive. They cannot be prolonged beyond this period without a sup- 
plementary agreement of the contracting parties, expressly authorized. 
However, in case the two parties should find themselves at war at the 
expiration of the treaty and the military ccnvention, or in case they 
shall not have yet recovered from the situation resulting from the war, 
the treaty and convention shall be continued in force until the signing 
of the treaty of peace or the settlement. of the conditions brought about 
by the war. 

ARTICLE 6 


The present treaty shall be drawn up in two identic copies, in both 
the Servian and Bulgarian languages. It shall be signed by the sover- 
eigns and ministers of foreign affairs of the two countries. The military 
convention, also in two copies and drawn up in the Bulgarian and Ser- 
vian languages, shall be signed by the sovereigns, the ministers of foreign 
affairs, and the special military plenipotentiaries. 


ARTICLE 7 


The present treaty and the military zonvertion shall not be published 
or communicated to other countries except by previous agreement of 
the two contracting parties, and then = shall be done jointly and at: the 
same time. 

Previous agreement shall also be necessary for the admission of & 
third state into the alliance. 

Done at Sofia, February 29, 1912. 
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SECRET APPENDIX TO THE TREATY OF FRIENDSHIP AND ALLIANCE. BETWEEN 
THE KINGDOM OF BULGARIA AND THE KINGDOM OF SERVIA 


Signed at Sofia, February 29, 1912 


ARTICLE 1 


In case internal disorders arise in Turkey, of such a character as to 
endanger the national or state interests of the contracting parties, or 
of one of them, as for instance in case Turkey should find itself beset 
by internal or external difficulties which might involve the maintenance 
of the status quo in the Balkan peninsula, the first of the contracting 
parties to arrive at the conviction that military action should be taken 
on this account, shall make a statement, giving the reasons therefor, to ° 
the other party which shall be bound to enter immediately upon an 
exchange of views, and if the latter party does not agree with its ally, 
shall give to the ally an answer stating the reasons. 

If an agreement is arrived at, this agreement shall be communicated 
to Russia, and in case that Power does not oppose it, the action shall 
be undertaken in accordance with the agreement which has been reached, 
and in accordance with the sentiments of unity and community of in- 
terests. In the contrary case,—if an agreement is not reached,—the 
two states shall appeal to the opinion of Russia, which opinion shall, 
so far as Russia shall pronounce the same, be binding upon the two 
parties. | | 
In case Russia does not give its opinion and an agreement between 
the two contracting parties cannot, even after that, be reached, and in 
case thé party which is in favor of action decides to pursue such action 
alone and at lis own risk, the other party shall be obliged to observe a 
friendly neutrality towards its ally, to proceed at once to mobilize its 
-troops within the limits provided by the military convention, and to 
go to the assistance of its ally with all its power, if a third state takes the 
part of Turkey. : l 

ARTICLE 2 l 

All territorial additions which may be secured by common action 
as provided in articles onè and two of the treaty and article one of this 
secret appendix thereto, shall be under the common dominion (con- 
dominium) of the allied states. The division thereof shall be made 
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without delay within the maximum period of three months after the 
reéstablishment of peace and upon the followirg bases: 

Servia recognizes the right of Bulgaria to territories to the east of the 
Rhodopes and the Struma river: Bulgaria recognizes the rights of Servia 
to those situated to the north and west of Cher-Planina. 

As regards territories situated between the Shar, Rhodopes, the Ae- 
gean Sea and Ochrida Lake, if the two parties reach the conclusion that . 
it is impossible because of the common interests of the Bulgarian and 
Servian nations, or for other reasons of domestic or foreign affairs, to 
organize these territories as a separate autonomous province, wey shall 
be disposed of according to the following prov:sions: | 

Servia agrees not to lay any claim to the serritory diated beyond 
the line traced upon the annexed map, starting from the Turkish- 
- Bulgarian frontier at Mt. Golam (to the north of Kr. Palanka) and 
following a generally southwesterly direction to Ochrida Lake, passing 
Mt. Kitka, between the villages of Metejeve and Podarji-kon, by the 
summit to the east of the village of Nerav, and following the watershed 
to the peak of 1,000, north of the village of Baschtévo, between the 
villages of Liubentzi and Petarlitza, by the peak Ostritch 1,000 (Lissetz- 
Planina), the peak 1,050 between the villages of Dratch and Opila, by 
the villages of Talichmantzi and Jivalevo, the peak 1,050, the peak 1,000, 
the village Kichali, the principal line of the Gradichté-Planina water- 
shed to the peak Goritchté, to the peak 1,023, following then the water- 
shed between the villages of Ivankovtzi and Loghintzi, through Vetersko 
and Sopot on the Vardar. Cressing the Vardar, it follows the ridges to- 
ward the peak 2,550 and as far as Mt. Petrcpole, along the watershed 
of this mountain between the villages of Krapa and Barbarés to the peak 
1,200, between the villages of Yakryenovo and Drenovo, to Mt. Tchesma 
(1,254), along the watershed of the mountains Baba-Planina and 
Krouchka-Tepessi, between the villages of Salp and Tzerske, to the 
summit of Protoyska-Planina, to the east of the village of Belitza, 
through Bréjani to the peak 1,200 (linska-Planina), along the line of 
the watershed passing the peak 1,330 to the peak 1,217 and between 
the villages of Livoichta and Gorentzi to Lake Ochrida near the monas- 
tery of Gabovtzi. 

Bulgaria agrees to accept this frontier if His Majesty the Emperor 
of Russia, who shall be asked to be the final arbitrator of this question, 
decides in favor of this line. 

It is understood that the two contracting parties agree to accept as 


~ 
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the final frontier the line which His Majesty the Emperor of Russia, 
within the above indicated limits, may find to correspond the closest 
to the rights and interests of the two parties. 


ARTICLE 3 


A copy oi the treaty and of this secret appendix thereto shall be com- 
municated together to the Imperial Government of Russia, which shall 
be asked at the same time to take note thereof, as a proof of the good 
intentions of the parties thereto in connection with the purposes sought 
by them, and with the request that His Majesty the Emperor of Russia 
deign to accept and approve the powers attributed to himself and his 
government in the provisions of these two documents. 


ARTICLE 4 


Every difference which shall arise concerning the interpretation and 
execution of any of the provisions of the treaty, of this secret append'x, 
and of the military convention, shall be submitted to Russia for firal 
decision, as soon as one of the two parties shall have declared that it 
believes it Impossible to reach an agreement by direct negotiations. 


ARTICLE 5 


None of the provisions of this secret appendix shall be published or 
communicated to another Power without a prior agreement thereon 
by the two parties hereto and the consent of Russia. 

Done at Sofia, February 29, 1912. 


MILITARY CONVENTION BETWEEN THE KINGDOMS OF BULGARIA AND 
SERVIA 


Signed June 19, 1912 


In accordance with the spirit, and upon the authority, of Article 3 
of the treaty of friendship and alliance between the Kingdom of Bul- 
garia and the Kingdom of Servia, and in order to further insure the suc- 
cessful conduct of war, and the more complete realization of the pur- 
poses which the alliance has in view, the two contracting parties agree 
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upon the following provisions, which shall in every respect be of the 
. same force and value as the provisions of the treaty itself. 


ARTICLE 1 


The Kingdom of Bulgaria and the Kingdom of Servia agree, in the 
cases provided in Articles 1 and 2 of the treaty of alliance, and in Ar- - 
‘ticle 1 of the secret appendix to that treaty, to render one another as- 
sistance, both in fighting along the frontier and in taking part in military 
operations outside the national territory, Bu-garia to furnish an armed 
force which shall not be less than 200,000 fighting men, and Servia a 
force of at least 150,000 fighting men. 

Combatants belonging to auxiliary organizations, Servian troops of 
the third reserve, and the territorial: troops of Bulgaria shall not be 
included within the above number. 

This body of combatants must be at the frontier or beyond the fron- 
tier of its national territory——in the direction which it should take ac- 
cording to the causes and purpose of the war, and according to the de- 
velopment of military operations—at tae latest on the twenty-first day 
after the declaration of war or the communication of the ally stating 
that the casus federis exists. However, even before the expiration of 
this period, the two parties shall consider it their duty as allies—if it 
is in accord with the nature of the military operations and may con- 
tribute to the favorable outcome of the war—to send their troops, even 
if only a part of them, and so far as the mobilization and concentration 
will permit, to the field of battle on the seventh day after the declaration 
of war or of the existence of the casus feederis. 


ARTICLS 2 


If Roumania shall attack Bulgaria, Servia is bound to declare war 
_ immediately against Roumania, and to lead a force of at least 100,000 
fighting men against Roumania, either along the Danube or into the 
field of operations in Dobrudsha. 

In case Turkey attacks Bulgaria, Servia agrees to enter Turkey and 
to send at least 100,000 fighting men from its mobilized troops to the 
field of operations along the Vardar. . 

If Servia should be at this time at war with a third Power, either 
alone or in conjunction with Bulgaria, it shall direct towards Turkey or 
- Roumania all the troops remaining at its free disposal. 
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ARTICLE 3 


If Austria-Hungary attacks Servia, Bulgaria is bound to declare war. 
immediately against Austria-Hungary, and to direct its troops to the 
number of at least 200,000 fighting men, into Servia so that after uniting 
with the Servian army they may operate either offensively or defensively 
against Austria-Hungary. 

The same obligation shall rest upon Bulgaria with regard to Servia 
in case Austria-Hungary; under any pretext whatever, whether in ac- 
cord with Turkey or not, shall send its troops into the province of Novi- 
Bazar, and Servia as a consequence thereof declares war, or, for the de- 
fense of its interests, sends its troops into the province and by that act 
provokes an armed conflict with Austria-Hungary. . 

In case Turkey should attack Servia, Bulgaria agrees to cross the 
Turkish frontier immediately and to take from its troops which have 
been mobilized in accordance with article one of the present convention, 
an army of at least 100,000 fighting oe which shall be led to the theatre 
of operations of the Vardar. 

If Roumania attacks Servia, nee is bound to attack the Rou- 

manian troops as‘soon as they shall have crossed the Danube and en- 
tered Servian territory.. 
. If Bulgaria, in any of the cases provided for in the present article, 
is already at war with a third state, either alone or in conjunction with 
Servia, it is bound to send to the assistance of Servia all the troops which 
it still has at its free disposal. 


ARTICLE 4 


If Bulgaria and Servia, in accordance with previous agreement, de- 
clare war on Turkey, each is bound, if no other arrangement is made by 
special agreement, to take from its troops which have been mobilized 
in accordance with article one of the present convention, an army of at 
least 100,000 fighting men and lead them into the wees of Operan 
along the Vardar, 


ARTICLE 5 


In case one of the contracting parties shall declare war against a third 
state without previous agreement and without the consent of the other 
contracting party, the latter shall be bound, during the war, to observe 
a friendly neutrality towards its ally, as well as to mobilize without 
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delay a force of at least 50,000 men which shall be concentrated in such 
a manner as to best assure liberty of action on zhe part of its ally. 


ARTICLE 6 


In case of & war carried on jointly, neither of the contracting parties 
shall conclude an armistice with the enemy for a longer period than 24 
hours, without previous agreement and without the consent of the other 
party. 

A previous agreement in writing shall also bə necessary before enter- 
ing into negotiations for peace and the signature of a treaty of peace. 


ARTICLE 7 


During the war, the troops of each of the contracting parties shall be 
commanded and all their operations shall be directed by their own 
officers. 

When bodies of troops belonging to the armias of the two states shall 
be carrying on operations for the. accomplishment of the same object, 
the common command shall be undertaken, -n the case of bodies of 
the same grade, by the senior officer in that particular grade, and where - 
the bodies of troops are of different grade, by the senior officer from the 
point of view of the authority exercised. 

When one or several separate armies belonging to one of the dantratis 
ing parties shall be placed at the disposition of the other party, they 
shall be under the orders of their own officers who, in the strategic 
operations, shall be subordinate to the commander-in-chief of the army 
at whose disposition they are placed. 

‘In case of a joint war against Turkey, the chief command on the 
field of operations of Vardar shall belong to Servia if the principal Servian 
army is operating upon this field and if it is numerically stronger than’ 
the Bulgarian troops upon this field, in accozdance with Article 4 of 
this convention. However, if the principal Servian army is not operat- 
ing upon this field and when it is less numerous there than the Bulgarian 
troops, the chief command on this field shall belong to Bulgaria. 


ARTICLE 8 


In case the troops of the two contracting parties should be placed 
under the orders of the same officer, all the orders and all decisions relat- 
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ing to the common strategic and tactical operations shall be drawn up 
in- both languages—Bulgarian and Servian. 


ARTICLE 9 


With regard to victualling, and subsistence in general, lodging, medical 
service, transportation of wounded and sick, or the burial of the dead, 
the transportation of material of war and other similar objects, the army 
' of each of the contracting parties shall enjoy the same rights and facili- 
_ ties upon the territory of the other party and in the same manner, as 
the troops of the latter party, in accordance with local laws and regula- 
tions. All the local authorities shall lend their assistance to the allied 
trocps with a view to this end. 

The payment for all means of subsistence shall be paid for by 
each party on its own account at the local prices, preferably in cash, 
and in exceptional cases by vouchers specially delivered. 

The transportation of troops and all war material, means of sub- 
sistence and other objects, by railroad, and the charges therefor, shall 
be at the expense of the party over whose territory the transportation 
takes place. 

ARTICLE 10 


Trophies belong to the army which takes them. | 
In case the seizure is made as a result of a battle fought in common 
upon the same field, the two armies shall divide the trophies in propor- 
tion to the number of the combatants who have directly participated in 
the battle. 
ARTICLE 11 


During the war, each contracting party shall have å representative 
on the general staff of the commander-in-chief or in the official staffs of 
the armies, and these delegates shall preserve communication between 
the two armies in all matters. 


ARTICLE 12 


Strategic operations and cases not provided for, as well as disputes 
which may arise, shall be decided by common agreement by the two 
commanders-in-chief. 

ARTICLE 13 


Immediately after the conclusion of the present convention the chiefs 
of the general staffs of the allied armies shall come to an understanding © 
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regarding the distribution of troops mobilized in accordance with article 
one of the present convention and their arrangement within the zone of 
concentration in the cases above set forth, as wel as regarding the roads 
which shall be repaired or reconstructed to facilicate rapid concentration 
upon the frontier, and other operations. 


ARTICLE 14 


The present convention shall become effective on the date of its signa- 
ture and shall continue in force so long as the sreaty of friendship and 
alliance, to which it is annexed as an integral pact, remains in force. 


AGREEMENT BETWEEN THE GENERAL STAFFS OF BULGARIA AND SERVIA 
Signed June 19, 1912 | 


In accordance with Article 13 of the military convention existing be- 
tween the Kingdom of Bulgaria and the Kingdom of Servia, the delegates 
designated by the two parties have agreed upcn the following which is 
based upon the respective plans of operation: 

In case of war between Bulgaria and Servia on the one hand and Turkey 
on the other: 

In case the principal Turkish army should be concentrated in the 
region of Uskup, Komanova, Karatova, Kotchani, Velés, the allied 
troops intended to operate in the region of the Vardar shall be divided 
as follows: © 

1. A Servian army in two divisions shall march upon Uskup by way 
of Kara-Dagh. This army shall form the right wing of the allied troops. 

2. A Servian army of five divisions of infantry and a division of 
cavalry shall advance through the valley of the Moravitza and the 
Ptchinia, upon the Komanova-Karatova side This army shall form 
the center of the allied troops and shell have the duty of carrying on 
operations in front of the enemy. 

3. A Bulgarian army of three divisions shall form the left wing of the 
allied troops, with the duty of operating agairst the right wing and on 
the rear of the enemy, in the direction of Kostendil-Egri-Palanka- 
Uskup and Kostendil-Tzarévo-Sélo-Ketchani. 
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4. The two heads of the general staffs shall. reconnoitre together the 
region between Kostendil and Vrania, and if this-reconnoissance demon- 
strates the possibility of employing large forces in the direction of 
KKostendil-Eigri-Palanka-Uskup the two Servian divisions intended to 
operate by way of Kara-Dagh against Uskup, shall, if the general situa- 
tion permits, be employed to reinforce the left wing of the allied troops 
and shall be concentrated for this purpose near Kostendil. 

5. To cover the right flank of the allied troops, the chief of the general 
staff of the Servian army shall place at its disposition the three remain- 
ing divisions of troops of the second reserve. 

6. The chief of the field staff of the Bulgarian army agrees to attend 
to the prompt restoration of the road from Bossilegrad to Vlassina. - 

7. If the situation requires the reinforcement of Bulgarian troops 
upon the field of operations along the Maritza, and if, in the region of 
the Vardar, all the troops above enumerated are not absolutely indis- 
pensable, the necessary troops shall be transported from the latter field 
of operations to that of the Maritza. And inversely, if the situation 
requires the reinforcement of the allied troops on the field of operation 
of Vardar and if the retention of all the troops designated for.the opera- 
tions upon the field of Maritza is not indispensable, the necessary 
troops shall be transported from this field to that of Vardar. 


Appendix 


The two general staffs agree: 

a. To exchange all their information regarding the armies of sur- 
rounding states; 

b. To procure for one another the desired number of copies of all the 
rules, instructions, maps, ete., both official as well as secret; 

c. To'send to the other allied army a certain number of officers whose 
duty it shall be to become familiar with its organization and to study its 
language, in accordance with Article 2 of the military convention; _ 

d. The chiefs of the general staffs of the Servian and Bulgarian armies 
shall meet each autumn in order to become familiar with the general 
situation and to modify the agreements made as may be necessary under 
the circumstances. ’ l 

Varna, June 19, 1912. 

GENERAL R. POUTNIK, 
GENERAL FITCHEFF. 
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TREATY OF PEACE BETWEEN TURKEY AND THE BALKAN ALLIES ! 
Signed at London, May 30, 1918 


Art, I 


Upon the exchange of ratifications of the present treaty there shall 
be peace and amity between His Imperial Majesty the Sultan of Turkey, 
on the one hand, and Their Majesties the Allied Sovereigns, on the other 
hand, as well as between their heirs and successors, their respective 
- states and subjects forever. 


ART. 2 


His Imperial Majesty the Sultan cedes to Their Majesties the Allied 
Sovereigns all the territories of his Empire on zhe continent of Europe 
west of a line drawn from Enos on the Aegean Sea to Midia on the 
Black Sea, with the exception of Albania. 

The exact line of the frontier shall be determined by. a commission 
aes by a ee 


Art. 3 


His Imperial Majesty the Sultan and Their Majesties the Allied Sov~ 
ereigns declare that they submit to His Maje=ty the Emperor of Ger- 
many, His Majesty the Emperor of Austria and King of Hungary, the 
President of the French Republic, His Majesty the King of Great Brit- 
ain and Ireland and Emperor of India, His Majesty the King of Italy, 
and His Majesty the Emperor of All the Russias the matter of arranging 
the delimitation of the one of Albania anc all other questions con- 
ceming Albania. 


ART. 4 
His Imperial Majesty the Sultan declares that he cedes to Their Maj- 
esties the Allied Sovereigns the Island of Cret2 and renounces in their 
favor all rights of sovereignty and all other rights which he eae 
over that island. 
Art. 5 


His Imperial Majesty the Sultan and Their Majesties the Allied 
Sovereigns declare that they entrust to His Majesty the Emperor of . 


1 Translated from Le Memorial Diplomatique, June 1, 1918, p. 342. 
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Germany, His Majesty the Emperor of. Austria and King of Hungary, 
the President of the French Republic, His Majesty the King of Great 
Britain and Ireland and Emperor of India, and His Majesty the Em- 
peror of All the Russias the matter of passing upon the title to all the 
Ottoman islands in the Aegean Sea teop the Island of Crete) and to 
the Peninsula of Mount Athos. 


Art. 6 


His Imperial Majesty the Sultan and Their Majesties the Allied 
Sovereigns declare that they refer the matter of settling questions of a 
financial nature resulting from the war which is ending and from the 
above-mentioned cessions of territory to the international commission 
convened at Paris, to which they have sent their representatives. 


Art, 7 


Questions concerning prisoners of war, questions of jurisdiction, of 
nationality and of commerce shall be settled by special conventions. 


TREATY OF PEACE BETWEEN BULGARIA AND ROUMAN IA, GREECE, MONTE~ 
NEGRO AND SERVIA 


Signed at Bukharest July 28/August 10, 1913; ratifications exchanged. 
August 30, 1913 


[Translation] 


Their Majesties the King of Roumania, the King of the Hellenes, the 
King of Montenegro, and the King of Servia, on the one part, and His 
Majesty the King of the Bulgarians, on the other part, animated by the 
desire to bring to an end the state of war at present existing between 
their respective countries and wishing, for the sake of order, to establish 
peace between their long-suffering peoples, have resolved to conclude a 
definitive treaty of peace. Their said Majesties have, therefore, ap- 
pointed as their plenipotentiaries, to wit: 

His Majesty the King of Roumania: His Excellency Titus Maioresco, 
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President of his Council of Ministers, Minister of Foreign Affairs; His - 
Excellency Alexandre Marghiloman, his Ministar of Finance; His Ex- 
cellency Take Ionesco, his Minister of the Ixterior; His Excellency 
Constantin G. Dissesco,: his Minister of Publie Worship and Public 
Instruction; Major General C. Coanda, Aide-de-camp, Inspector Gen- 
eral of Artillery; Colonel C. Christesco, Assistant Chief of the Genera 
Staff of his Army. S 

His Majesty the King of the Hellenes: His Excellency Eleftérios 
Veniselos, President of his Council of Ministers, Minister of War; His 
Excellency Démétre Panas, Minister Plenipctentiary; Mr. Nicolas 
Politis, Professor of International Law in the University of Paris; Cap- 
tain Ath. Exadactylos; Captain C. Pali. . , 

His Majesty the King of Montenegro: His Excellency General Serdar 
Yanko Voukotitch, President of his Council of Ministers, Minister of 
War; Mr. Jean Matanovitch, formerly Chargé d'Affaires of Montenegro 
at Constantinople. : 

His Majesty the King of Servia: His Excellency Nicolas P. Pachitch, 
President of his Council of Ministers, Minister of Foreign Affairs; His 
Excellency Milhailo G. Ristitch, his Envoy Extraordinary and Minister 
Plenipotentiary at Bukharest; His Excellency Dr. Miroslaw Spalaiko- 
vitch, Envoy Extraordinary and Minister Plenipotentiary; Colonel K. 
Smilianitch; Lieutenant Colonel D. Kalefatovitch. . 

His Majesty the King of the Bulgerians: His Excellency Dimitri 
Tontcheff, his Minister of Finance; Major General Ivan Fitcheff, Chief 
of Staff of his Army; Mr. Sawa Ivantchoff, doctor of laws, formerly Vice 
President of the Sobranje; Mr. Simécn Radeff; Lieutenant Colonel 
Constantin Stancioff of the General Staff. 

Who, in accordance with the proposal of the Royal Government of 
Roumania, have assembled in conference at Bukharest, with full powers, 
which were found to be in good and due form, end who having happily 
reached an accord, have agreed upon the followmg stipulations: 


Art. I 


Dating from the day on which the ratifications of the present treaty 
are exchanged there shall be peace and amity between His Majesty the 
King of Roumania, His Majesty the King of the Bulgarians, His Maj- 
esty the King of the Hellenes, His Majesty the King of Montenegro, 
and His Majesty the King of Servia, as well as between their heirs and 
successors, their respective states and subjects. 
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Art. IT 


The former frontier between the Kingdom of Bulgaria and the King- 
dom of Roumania, from the Danube to the Black Sea, is, in conformity 
with the procés-verbal drawn up by the respective military delegates and 
annexed to Protocol No. 5 of July 22 (August 4), 1913 of the Conference 
of Bukharest, corrected in the following manner: 

The new frontier shall begin at the Danube above Turtukaia and ex- 
tend to the Black Sea south of Ekrene. 

Between these tivo extreme points the frontier line shall follow the 
route indicated on the 1/100,000 and 1/200,000 maps of the Roumanian 
General Staff, in accordance with the description annexed to the present 
article. 

It is formally understood that within a period of not more than two 
years, Bulgaria shall dismantle existing fortifications and shall not con- 
struct new ones at Rustchuk, at Shumla, in the intervening country, 
and within a zone of twenty kilometers around Baltchik. 

A mixed commission, composed of an equal number of representatives 
of each of the two high contracting parties, shall be charged, within 
fifteen days from the signing of the present treaty, with delimiting the 
new frontier in conformity with the preceding stipulations. This com- 
mission shall supervise the division of the lands and funds which up to 
the present time may have belonged in common to districts, communes 
or communities separated by the new frontier. In case of disagreement 
as to the line or as to the method of marking it, the two high contracting 
parties agree to request a friendly government to appoint an arbitrator, 
whose decision upon the points at issue shall be considered as final. 


Arr. II 


The frontier between the Kingdom of Bulgaria and the Kingdom of 
Servia shall follow, conformably to the procès-verbal drawn up by the 
respective military delegates, which is annexed to Protocol No. 9 of 
July 25 (August 7), 1913 of the Conference of Bukharest, the following 
line: 

The frontier line shall begin at.the old frontier, on the summit of 
Patarica, follow the old Turko-Bulgarian frontier and the dividing line 
of the waters between the Vardar and the Struma, with the exception 
of the upper valley of the Strumitza, which shall remain Servian terri- 
tory; the line shall extend as far as the Belasica Mountain, where it will 
meet the Bulgaro-Greek frontier. A detailed description of this frontier 
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and the 1/200,000 map of the Austriar General Staff, on which it is 
shown, are annexed to the present article. . 

A mixed commission, composed of an equal number of representatives _ 
of each of the two high contracting powers, shall be charged, within 
fifteen days from the signing of the present tresty, with delimiting the 
new frontier, in conformity with the preceding stipulations. 

This commission shall supervise the division of the lar” “and funds, 
which up to the present time may have belonged in common to the dis- 
tricts, communes or communities separated by the new frontier. In 
case of disagreement as to the line or as to the method of marking it, 
the two high contracting parties agrée to requess a friendly government 
to appoint an arbitrator, whose decision upon the points at issue shall 
be considered as final. 


Arr. IV 


Matters relating to the old Serbo-Bulgarian <rontier shall be settled 
in accordance with the understanding reached br the two high contract- 
ing parties, as set forth in the protocol annexed to the present article. 


Art. V 


The frontier between the Kingdom of Greece and the Kingdom of 
Bulgaria shall follow, conformably to the procés-verbal drawn up by the 
respective military delegates and annexed to Protocol No. 9 of July 25 
(August 7), 1913 of the Conference of Bukherest, the following line: 

The frontier line shall begin at the new Bulgaro-Servian frontier on 
the crest of Belasica Planina and extend to the mouth of the Mesta on 
the Aegean Sea. 

Between these two extreme points the frontzer line shall follow the . 
' route indicated on the 1/200,000 map of the Austrian General Staff, 
in accordance with the description annexed to the present article. 

A mixed commission, composed of an equal number of representatives 
of each of the two high contracting parties, siall be charged, within 
fifteen days from the signing of the present treaty, with delimiting the 
' frontier in conformity with the preceding stipulations. 

. This commission shall supervise the division of the lands and funds, 
which up to the present time may have belonged in common to the dis- 
tricts, communes or communities separated br the new frontier. In 
case of disagreement as to the line or as to the method of marking it, 
the two high contracting parties engage to request a friendly government 
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to appoint an arbitrator, whose decision upon the points at issue shall 
be considered as final. 

It is formally understood that Bulgaria renounces from this time forth 
all claim to the Island of Crete. 


Art. VI 


The headquarters of the respective armies shall be immediately in- - 
formed of the signing of the present treaty. The Bulgarian Government 
engages to begin to reduce its army to a peace footing on the day after 
such notification. It shall order its troops to their garrisons, whence, 
with the least possible delay, the-various reserves shall be returned to 
their homes. 

if the garrison of any troops is situated in the zone occupied by the 
army of one of the high contracting parties, such troops shall be ordered 
to some other point in the old Bulgarian territory and may not return 
to their regular garrisons until after the evacuation of the above- 
mentioned occupied zone. 

Art, VI 


The evacuation of Bulgarian territory, both old and new, shall begin 
Immediately after the demobilization of the Bulgarian army and shall 
be completed within a period of not more than fifteen days. 

During this period, the zone of demarcation for the Roumanian army 
of operations shall be determined by a line running as follows: Sistov- 
Lovcea-Turski-Isvor-Glozene-Zlatitza-Mirkovo-Araba-~Konak-Orchania- 
Mezdra-Vratza-Berkovitza-Lom-Danube. ; 


Art. VIII 


During the occupation of the Bulgarian territories, the various armies 
shall retain the right of requisition in consideration of cash payment. 

Such armies shall have free use of the railroads for the transportation — 
of troops and of provisions of all kinds, without compensation to the 
local authority. . 

The sick and wounded shall be under the protection of the said armies. 


Art. IX 


As soon as possible after the exchange of ratifications of the present 
treaty, all prisoners of war shall be mutually surrendered. 

The governments of the high contracting parties shall each appoint 
special commissioners to receive the prisoners. 


18 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


All prisoners in the hands of any of the governments shall be delivered - 
to the commissioner of the government to which they belong or to his. 
duly authorized representative, at the place whzh shall be determined 
upon by the interested parties. ) 

The governments of the high contracting partis shall present to each 
other, respectively, as soon as possible after all the prisoners have been. 
returned, a statement of the direct expenses caused by the care and 
maintenance of the prisoners from the date of their capture or surrender 
to the date of their death or return. The sums cue by Bulgaria to each 
one of the other high contracting parties shall be set off against the sums 
due by each, of the other high contracting parties to Bulgaria, and the 
difference shall be paid to the creditor government in each case as soon 
as possible after the exchange of the above-mentioned statements of 
expense. 

| ART. X 


The present treaty shall be ratified and the ratifications thereof 
shall be exchanged at Bukharest within fifteen days, or sooner if it be 
possible. l | 

In witness whereof, the respective plenipotentiaries have hereunto. 
_ affixed their names and Seals. 

Done at Bukharest the twenty-eighth day of tae month of July (tenth 
day of the month of August) in the year one thousand nine hundred and 
thirteen. 


(Signed) 
For Roumania: For Bulgeria: 
(L. 5.) T: Maotresco (L. 8.) D. TONTCHEFF 
AL. MARGHILOMAN GENERAL FITCHEFP 
Taxe [Jonesco = Dr. 8. IVANTCHOFP 
C. G. DissEsco S. FADEFF 
GENERAL COANDA, AIDE- Lr. COLONEL STANCIOFF 
DE-CAMP l 


- COLONEL ©. CHRISTESCO 


For Greece: 
(L. S.) E. K. VENISELOS 
D. Panas 
N. POLITIS 
CAPTAIN A. EXADACTYLOS 
CAPTAIN PALI 
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For Montenegro: 
(L. S.) GENERAL SERDAR I. VOUKOTITCH 
I. MATANOVITCH 


For Servia: ` 
(L. 5.) Nix. P. PacHiTeH 
M. G. Ristrrcs 
M. SPALAÏKOVITCH 
COLONEL K. SMILIANITCH 
Lr. CotoneL, D, KALAFATOVITCH - 


Protocol annexed to Article II of the Treaty of Bukharest of July 28 (Au- 
gust 10), 1918 


DESCRIPTION AND MARKING OF THE LINE oF THE NEw FRONTIER 


The line of the new frontier as indicated on the 1/200,000 map follows 
the characteristic lines or points of the land, such as valleys, vales, 
Leights, “saddles,” etc. Between villages it follows the center line of the 
space between them, following so far as possible natural lines, 


1. GENERAL OUTLINE 


The general outline starts at the Danube on a level with the space 
between the two islands situated north-east of the Iezer Kalimok. 


Consult the 1/200,000 map 
It leaves to Bulgaria- It leaves to Roumania 
The Villages of: 
Breslen Türk Smil 
Kütüklii Sjanovo 
Giivedze Hadzifaklar 
Nastradin Kovandzilar 
Kascilar Mesim Mahle 
Kaslak6j Kara Mehmetler 
Dzeferler . Salihler 
Kara Kodzalar Köse Abdi 
Junuzlar Kanipe 
Seremetköj At Serman 


Jeni Balabanlar Ova Serman 
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The Villages of: 
Eski Balabanlar Omurdzaąa . 
Salladin Tzslimah 
Kadir Rahman Asiklar 
Jükli Ibrjam Mahle 
Ferhatlar Cijrekci 
Saltiklar Kara Kadilar 
Coban Nasuf Kili Kadi 
Sarvi Trubcular 
Mahmuzli Ehisce 
Kücük Ahmed Vladimirovo (Deli Osmanlar} 
Bestepe ` Serdimen 
Peceli Kadijevo 
Burhanlar Novo Botjovo 
Kizildzilar Semiz Ali 
Gökce Délltik Saridza 
Kapudzi Mahle Balidza 
Korkut Kujudzuk 
Canlar Mustafa-Bejler 
Emirovo Causkjéj 
Semat Ekrene 
Botjovo (Jusenli) 
Kara Bunar 
Ermenli 
Krumovo 
(Kumludza grn) 
Jeni Mahle 
Viahlar 


Klimentovo (Kapakli) 
Dis Budac 
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Bel Monastir (Mon Aladza) 


2, DETAILED OUTLINE OF THE FRONTIER 
Consult the 1/100,000 map . 
Leaving the Danube and following the outlixe of the frontier to the 
Black Sea; this outline is at first indicated by the foot of the terrace 


of the left bank of the valley separating the vilages of Ttirk-Smil and 
Kiutiukli, It then ascends the spur situated north of the road from 
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Kiut:ukli to Senovo, crosses the middle hillock (there are three of them) 
situated west of the village of Senovo, winds round the head of the two 
vales situated south of the village of Senovo, extends to the foot of the 
vale situated west of the village of Hazcilar, runs up this vale nearly to 
its head; then crosses the valley of Hadjifaklar as well as the plateau 
followed by the road from Razcilar to Balbunar. Between this road 
and No. 209 it crosses the western and eastern valleys of Kuvanojilar, 
between which it follows the ridge and winds round the central vales 
of the said valleys of Kuvanojilar. South of No. 209 A it takes the 
direction of the central bend of the river of Demir-Babinar east of the 
village of Seremetkioi, which it touches after having crossed the hillock 
situated southwest of No. 209 A and after having followed the vales 
and the confluences nearest to the straight line between 209 A and 
No. ~~ 226 (north of Seremetkioi). East of Demir-Babinar, the 
outline of the frontier follows the spur situated between Kiuseabdi 
Kasapla and Eskı Balabanlar, crosses first the valley, then the plateau 
situated east of this valley, between the villages of Atkioi and Saladin- 
kioi; it then descends into the valley of Saormankioi where it joins the 
little vale of Saladinkioi. The line then crosses the hillock situated 
north of the village of Kaidarkioi (on the Silistrie road) touches the 
junction of the vale situated north of the village of Juklii and reaches 
the Shumla road at Silistrie, south of No. 269 A, after having wound 
round the village of Rahman Asiclar on the west, south and east, passing 
through the confluences or the depressions which are best situated to fix 
this line at approximately equal distances from the villages which the 
frontier separates in this region. Leaving No. 269 A, the line passes 
between Dorutlar and Cioban Nasuf; descends to the junction of the 
first two vales situated east of the village of Cioban Nasuf, follows the 
spur flanked by these two vales, continues toward the southeast, fol- 
lowing the course of the vale opening upon the river Reonagol north- ` 
west of Mahmuzlai. It then descends this river to the confluence situ- 
ated northwest of the vale of Mahmuzlai which it then ascends and 
passes to the south of the hillock 260 (“saddle”) whence it descends into 
the vale of Kiuciuk Ahmed at the crossroads. After having ascended 
this river for a short distance, the line of the frontier ascends the spur 
situated between Kiuciuk Ahmed and Killi-Kadai, crosses hillock 260, 
meets the junction of the two vales situated west of Ekisce, ascends the 
valley situated west of this village, changes its direction toward the 
south, crosses hillock 277 as well as the “saddle” hillocks situated be- 
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tween the villages of Vladimirov and Gekcidelink;-it again crosses the 
“saddle” situated between the villages of Gekcidelink and Kapudjimah, 
whence it takes first a northerly and ther an easterly direction, following 
the depression north of Kortut (Korkut). Between Kortut and the 
streamlet Isikli the frontier line follows the dividing line of the waters, 
south of the village of Kadikioi and of No. 303 to the great bend of 
Isikli. In the next section, which ends at the road between Varna and 
Dobrici, the frontier first follows the course of the valley of Kumbudja, 
then the eastern branch of this valley, passing north of the hillock num- 
bered 340. The last section of the frontier lina, situated between the 
Varna-Dobrici road and the Black Sea, crosses tae upper end of the vale 
of Kuiudjuk, follows a small spur, then a vale m a southeasterly direc- 
tion; it then turns to the northeast in the direction of No. 299, following 
a dividing line of the waters; it then separates by the characteristic lines - 
of the land the village of Ciauskioi from the village of Kapakhi, after 
having separated in like manner Mustafa Beil2r from Vlahlar; finally 
it reaches the Black Sea after crossing the “saddle” south of No. 252. 


3. PROVISIONAL MARKING OF THE LINE 


The frontier line thus defined topographically with the aid of existing 
cartographic documents (the 1/200,000, 1/126,000, and 1/100,000 maps). 
is found to be plotted likewise in its relation to certain conspicuous 
‘landmarks. For this purpose the trigonometric points of the existing 
triangulation were first chosen, then the church steeples or the minarets 
of villages. That is why this fone is included within a triangulation laid 
out between the Danube and the Black Sea. As the triangulation cuts 
the frontier line, the intersections are found to bear a relation to perma- 
nent landmarks, the distance o? which can be measured to within 50 
meters. 

Thus, the point of beginning of the Danube frontier is plotted in its 
relation to the trigonometric point of Turtucais, which is 15 kilometers 
distant. In the same way the distances of all the hillocks, eS ee 
etc., which form the landmarks of the frontier, can be read. 

Signed: 


For Roumania: | For Bulgaria: 
T. MatiorEsco D. TONTCHEFF 
Au. MARGHILOMAN _ GENERAL .FITCHEFF 


TAKE IONESCO Dr. 8. IVANTCHOFF 
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C. G. Dissesco S. RADEFF 
GENERAL COANDA, AIDE-DE-cAMP Lr. COLONEL STANCIOFF 
COLONEL ©. CHRISTESCO - 


For Greece: 
E. K. VENISELOS 
D. Panas 
N. Pous 
CAPTAIN A. EXADACTYLOS 
CAPTAIN PALI 


- For Montenegro: 
GENERAL SERDAR [. VoUKoOTITCH 
I. Maranovitcu 


For Servia: 
Nik. P. PACHITCH 
M. G. RISTITCH 
M. SPALAIKOVITCH 
COLONEL K. SMILIANITCH 
Lr. CoLoneL D. KALAFATOVITCH 


Protocol annexed to Article III of the Treaty of Bukharest of July 28 
: (August 10), 1913 | 


DETAILED DESCRIPTION oF THE NEw BuLGARO-SERVIAN FRONTIER 


The frontier line starts north of the old Bulgaro-Servian frontier at 
Patarica, follows the old Bulgaro-Turkish frontier to Dizderica, then 
follows the dividing line of the waters between the Vardar and the 
Struma, passing through Lukov vrh (1297), Obel, Poljana, No. 1458, 
No. 1495, Zanoga (1415), Ponorica, Kadica, No. 1900, No. 1453, Cingane 
Kalesi, the ridge of Klepalo, No. 1530, the ridge of Males Planing (1445), 
turns to the west toward Nos. 1514 and 1300, passes along the ridge of 
Draganeva Dag, Kadi Mesar Tepesi, Kale Tepesi, crosses. the river 
Novicanska south of the village of Rajanci, passes between the villages 
of Oslovci and Susevo, crosses the river Strumica between Radicevo 
and Vladovci and goes up-stream toward No. 850, again follows the 
dividing line of the waters between the Vardar and the Struma through 
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Nos. 957, 571, 750, 895, 850, and əxtends to the ridge of Belasica Moun- 
tain, where it meets the Bulgaro-Greek frontier. 


Signed: 

For Roumania: For Bulgaria: 
T. MaiorEsco D. TONTCHEFF 
AL. MARGHILOMAN i GENERAL FITCHEFF 
TAKE IONESCO Dr. S. [VANTCHOFF 
C. G. Dissesco l S. RADEFF 


GENERAL COANDA, AIDE-DE-cAM? LT. COLONEL STANCIOFE 
COLONEL ©. CHRISTESCO 


For Greece: 
E. K. VENISELOS 
D. PANAS 
N. Portis 
CAPTAIN A. EXADACTYLOS 
CAPTAIN PALI 


For Montenegro: 
GENERAL SERDAR Í. VoUKOTITCH 
I. MATANOVITCH 


For Servia: 
Nik. P. PACHITCH 
M. G. Ristrrce 
M. SPALAÏKOVITCH 
COLONEL K. SMILIANITCH 
Lr. CoLoneL D. KALAFATOVITIH 


Protocol annexed to Article IV of the Treaty of Bukharest of July 28 (Au- 
gust 10), 1913, concerning motters relating to the old Serbo-Bulgarian 
frontier 


A Serbo-Bulgarian mixed commission, which shall be constituted 
within one year from the date of the ratification of the treaty of peace, 
shall settle questions relating to the old Serz0-Bulgarian frontier, taking 
as its starting point the bed of she Timok, in so far as this river serves 
as a frontier between Servia and Bulgaria, and the dividing line of the 
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waters for that part of the frontier between the summit of the heights of 
Batchichté and Ivanova Livada. 

Within a period of not more than three years from the date af the 
ratification of the treaty of peace, the two high contracting parties must 
indicate with permanent landmarks the entire length of the old Serbo- 
Bulgarian frontier. 

All mills along the Timok, in so far as it forms the frontier between 
Servia and Bulgaria, shall be demolished within three years from the 
date of the ratification of the treaty of peace, and henceforth no struc- 
ture of this kind shall be permitted along that portion of the river. 

It is likewise agreed that hereafter the respective subjects of the two 
high contracting powers shall not be permitted to own real estate divided 
by the frontier line (property called “‘dvoslassna’’). In so far as con- 
cerns properties of this kind now in existence, each of the two govern- 
ments engages to proceed to expropriate such parcels of this land as lie 
on its side of the frontier paying in advance a just compensation deter- 
mined in accordance with local procedure. The same rule applies to 
property situated in the enclosed territories of Roglievo-Koilovo .and 
Halovo-Vrageogrntzi, their legal status with relation to the inhabitants 
of the two riparian states having been determined by Protocol No. 11 
of the Serbo-Bulgarian Mixed Commission of 1912. The said expropria- 
. tion shall be effected within not more than three years from the date 
of the ratification of the treaty of peace. 


Signed: 

For Roumania: For Bulgaria: 
"T. MAÏORESCO D. TONTCHEFF 
AL. MARGHILOMAN GENERAL FITCHEFF 
TAKE IoNEsSCO Dr. S. IVANTCHOFE 
©. G. Dissesco S. RADEFF 


GENERAL COANDA, AIDE-DE-cAMP Lr. COLONEL STANCIOFF 
COLONEL C. CHRISTESCO 


For Greece: 
E. K. VENISELOS 
D. Panas 
N. PoLTTIsS 
CAPTAIN A. EXADACTYLOS 
CAPTAIN PALI 
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For Montenegro: 
GENERAL SERDAR I. VOUKƏTITCA 
I. MATANOVITCH 


For Servia: 
Nix. P. Pacarrc# 
M. G. RISTITCH 
M. SPALAÏKOVITCH 
COLONEL K. SMILIANITCH ' 
Lr. CoLoNEeL D. KALAFATOVITCH 


Protocol. annexed to Article V of ihe Treaty of Bukharest of July 28 
(August 10), 1913 


DEFINITIVE FRONTIER EETWEEN BULGARIA AND GREECE 
Avitrian Map 1/200,C:00 


The frontier line begins on the ridge of Belasica Planina at the Bulgaro- 
Servian frontier; follows that ridge, then descends the ridge which .is 
situated north of Iürükleri and extends to the confluence of the Struma 
and the Bistrica, runs up the Bistrica, then in an easterly direction to 
Cengané Kalesi (1500). T'nence it extends to the crest of Ali Butus 
(No. 1650) and follows the dividing line of the waters, Nos. 1820, 1800, — 
718 and Stragac. ‘Thence, continuing along the dividing line of the 
waters, it takes an easterly and then a north-easterly direction, follow- 
ing the dividing line of the waters between Nos. 715 and 660 and extend- 
ing to Nos. 1150 and 1152, whence it follows the ridge east of the village 
of Rakisten, crosses the Masta, runs toward the summit of Rusa and 
Zeleza, crosses the Despat (Rana) Suju and extends to Cuka. From 
this point it again follows tha dividing line of the waters, passing through 
Sibkova, Cadirkaya (1750), Avlika Dag (1517), Kajin Cal (1811), Debikli 
(1587), and runs in a soutàerly direction to No. 985, turning toward 
the east to the south of the village of Karovo; thence it runs in an east- 
erly direction, passes to the north of the village of Kajbova, ‘runs in a 
northerly direction and passes through Nos. 1450, 1538, 1350 and 1845. 
Thence it extends in a southerly direction passing through Cigla (1750), 
Kuslar (2177). From Kuslar the frontier line follows the dividing line- 
of the waters of the Mesta and cf the Iassi Evren Dere through Rujan 
Pl. and extends to Achlat Dagi (1300), follows the ridge which runs 
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toward the railway station at Okcilar (41), and from that point follows 
the course of the Mesta to the Aegean Sea. 


Signed: 

For Roumanta: For Bulgaria: 
T. MaforEesco D. TontcHEerr 
AL. MARGHILOMAN GENERAL FITCHEFF 
TAKE Ionesco Dr. S. [vaANtTCHOFF 
O. G. Dissxsco S. RADEFF 


GENERAL COANDA, ÅIDE-DE-CAMP Lr. COLONEL STANCIOFP 
COLONEL C. CHRISTESCO 


For Greece: 
E. K. VENISELOS 
D. Panas 
N. Ports 
CAPTAIN A. EXADACTYLOS 
CAPTAIN PALI 


For Montenegro: 
GENERAL SERDAR Í. VOUKOTITCH 
I. MATANOVITCH 


For Servia: 
Nig. P. PAcHITCH 
M. G. Risrrecu 
M. SPALAÏKOVITCH 
COLONEL K. SMILIANITCH 
Lr. CoLonEL D. KALAFATOVITCH 


TREATY OF PEACE BETWEEN BULGARIA AND TURKEY ! 
Signed at Constantinople, September 16/29, 1913 . 


His Majesty the Emperor of the Ottomans and His Majesty the King 
of the Bulgars, animated by the desire to regulate in a friendly, manner 
and upon a desirable basis the state of affairs caused by the events which 


1 Official text translated from La Turquie, Constantinople, September 30, 1913. 
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have occurred since the conclusiom of the Treaty of London, and to re- 
establish the relations of friendship and neighborliness so necessary for 
the well being of their peoples, have determined to conclude the present. 
treaty, and have chosen respectively for this purpose, as their plenipo- 
tentiaries: 

His Majesty the Emperor of ths Ottomans:— 

His Excellency Talaat Bey, Minister of tae Interior; His Excellency: 
‘General Mahmoud Pasha, Minister of Merine; His Excellency Halit 
Bey, President of the Council of State. 

His Majesty the King of the Bulgars :— 

His Excellency General Savaff, former Minister; His Excellency 
Mr. Natchévitch, former Minister; His Exce lency Mr. Tocheff, Minister 
Plenipotentiary, who, after excianeing their full powers, found to be 
in good and due form, have agreed as follows: 


ARTICLE J. The froatier 


The frontier between the two zrountries commences at the mouth of 
the river Rezvaja, south of the Monastery cf San Ivan, which is located 
on the Black Sea; it follows the course of this river as far as the conflu- 
ence of the rivers Pirogu and Deliva, to tbe west of Kamila-Kéj. Be- 
tween the mouth and the point of confluence above mentioned the river 
Rezvaja, starting from its mouth, follows first a southwesterly direc- 
tion and, leaving Placa to Turkey, forms a bend and goes towards the 
northwest and then towards tha southwest; the villages of Madzura 
and Pirgoplo remain in Ottoman territozy. The river Rezvaja, after 
having followed a southerly direction begianing at Pirgoplo and for a. 
distance of approximately five and a half kilometers, turns towards the 
west and the north and then goes along, slightly curved towards the 
north, in a generally western direction. Ir: this portion, the villages of 
Likudi and Kladara remain in Bulgarian “erritory, and the villages of 
Ciknigori, Mavrodio and Lafve return ic Turkey; then the frontier, 
always following the Rezvaja :iver, lezvas Torfu-Ciflik to Bulgaria, 
goes towards the southeast and, leaving the village of Kamila-Kéj in 
Ottoman territory, arrives at a point abous four hundred meters to the 
west of this village, at the poin- of conflience of the rivers Pirogu and 
Déliva. 

Starting from the junction paint of the rivers Pirogu and Déliva, the. 
frontier line follows the course of the Deliva, and extending along this 
river in a general northwesterly direction. leaves the villages of Paspala, 
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Kandildzik and Déli to Turkey and ends east of Souk-Sou; this last- 
named village remains to Turkey, while Sévéligu goes to Bulgaria. 
Aiter having passed between Souk-Sou and Sévéligu, the frontier line 
ccntinugs in a northwesterly direction, following the ridge which passes 
over hills 687, 619, and 563; beyond hill 563 it leaves the village of Cag- 
laik (Czjirlik) in Ottoman territory, and passing around this last village 
three klometers to its east and north, it reaches the Goléma stream. 
Tae frontier follows the course of the Goléma for a distance of about 
two kilometers and reaches the junction point of this stream and the 
other branch of the same river, which comes from the south from Kara- 
benlar (Karabaalar); beginning at this confluence the frontier line 
pesses along the ridge to the north of the stream coming from Türk- 
Alatli and arrives at the old Turco-Bulgarian. frontier. 

The junction pomt of the new lme and the old frontier is four kilo- 
mzters east of Turk-Alatli, at the point where the ancient Turco- 
Bulgarian frontier forms an angle towards the north in the direction of 
A:7kiri-yol. 

Starting at this point it exactly follows the former Turco-Bulgarian 
frontier as far as Balaban-Basi, west of the Toundja and north of the 
village of Derviska-Mog. 

The new frontier line leaves the old frontier in the vicinity of Balaban- 

-Basi and drops in a straight Ime towards Dermen-Déré. The point 
_ at whica the new frontier leaves the former frontier is two kilometers 
‘away from the church of the village of Derviska-Mog; the frontier, 
leaving Derviska-Mog in Ottoman territory, follows the course of the 
Dermen-Déré as far as the village of Bulgar-Lefké and leaves this village 
m Bulgarian territory. Starting from the eastern and southern outskirts 
of Bulgar-Lefké the frontier line leaves the course of the Dermen-Déré 
and proceeds towards the west, leaves the villages Turks-Lefké and 
Dimitro-Keuy in Ottoman territory, and, following the watershed ke- 
tween Buk-Déré and Démirhan Déré (hill 241) reaches the most northern 
paint fcrmed by the bend of the Marica, towards the north, east.of 
Mustafe-Pacha. This part of the bend is three and a half kilometers 
away from the eastern end of the Mustafa-Pacha bridge. The frontier 
follows the western side of the bend of the Marica as far as the mill and 
from there arrives in a straight line at Cermen-Déré, north of the rail- 
wey bridge (Cermen-Déré is the stream which flows into the Maritza 
three kilometers east of the village Cermen) and then, passing around 
Cermen on the north, goes to Tazi-Tépézi. The frontier leaves Cermen 
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to Turkey and, following the course of Cermén-Déré, crosses the rail- 
way line northwest of Cermen; it still follows the same stream and rises 
to Tazi-Tépési (hill 613). (The point where Cermen-Déré crosses the 
railway line, northwest of Cermen, is five kilometers away from the 
center of the village Cermen and three thousand two hundred meters 
from the western end of the Mustafa-Pasha bridge.) 

The frontier leaves the highest point of Tazi-Tépési in Ottoman terri- 
tory, and starting from this point follows the line of the separation of ` 
the waters of the Arda and of the Maritza, passing near the villages 
Yayladjik and Gjuldjuk (Goldzik), which rest in Ottoman territory. 

Starting from Goldzik the fronzier passes over hill 449 and then to hill 
367, and, from this hill, goes soutaward in almost a straight line towards 
the Arda. This straight line passes one kilometer west of Kektachli, 
which remains in Ottoman territory. , 

The frontier line, after reaching the Arda from hill 367, follows the 
right bank of the Arda and comes to the mill which is one kilometer 
south of the village of Tchingirli: from this mill it follows the line of the 
watershed east of Gadjohor-Déré; it passes one kilometer east of the 
village Gadjohor and, leaving the village of Drébisna to Bulgaria and 
passing about one kilometer east of this village, descends to Atéren- 
Déré one kilometer south of this village; thence it goes in a southwesterly 
direction, by the shortest route, z0 the source of the stream which flows 
between the villages Akalan and Kajliklikeuy and follows the thalweg 
of this waterway down to the river Kizil-Déli. 

Starting from this stream the frontier, leaving Gotch-Bounar in Bul- 
garia, follows the course of the Kizil-Déli-Déré and thence, following the 
thalweg of the stream which branches cff towards the south at a point 
situated four kilometers south of Handarion and three kilometers east 
of Soganlikli-Bala, goes to the source of this stream; it then goes by the 
shortest route to the source of the Mandara-Déré; it follows the thalweg 
‘of the Mandara-Déré, starting from its source, to join the Marica to the 
west of Mandara. In this portion, the village of Krantsu remains in 
Bulgarian territory and the villages Bas-Kisa, Kirdjanbunar and Man- 
dara come to Turkey. Starting at this pomt the frontier follows the 
thalweg of the Maritza as far as the point where the river divides into 
two branches, three and a half kilometers south of the village of Kal- 
dirkos; thence it follows the thalweg of the right branch, which. passes 
not far from Férédjik, until it reaches the Aegean Sea. In this portion, 
the marshes of Ak-Sou, as well as the lakes Quéneli-Gheul and Kazikli- 
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After having exercised their right of option, these Moslems shall leave 
the ceded territories, and, until the expiration of the period of four years 
proyided for above, shall have the right to transport their personal prop- 
erty without payment of export duties. They-may, at the same time, 
kesp their urban and.rural property of all categories, and have it ad- 
ministered by third parties. 


ÀRTICLE VIII. Moslem subjects of Bulgaria 


Moslem Bulgarian subjects of all the territories of Bulgaria shall 
enjoy the same civil and political rights as subjects of Bulgarian origin. 
They shall enjoy liberty of conscience, and liberty and outward prac- 
tice of religion. The customs of Moslems shall be respected. 
-The name of His Imperial Majesty the Sultan, as Caliph, shall còn- 
tinue to be pronounced in the public prayers of Moslems. 

Moslem communities already constituted or which shall be consti- 
tuted in the future, their hierarchical organization, and their endow- 
ments shall be recognized and respected; they shall be holden of their 
spiritual heads without pan 


ARTICLE IX. Bulgarian communities 


Bulgarian communities in Turkey shall enjoy the same rights as A 
other Christian communities of the Ottoman Empire now enjoy. 

Bulgarians who are Ottoman subjects shall keep their personal prop- 
erty and shall not be disturbed at all in the exercise and enjoyment of 
their personal and property rights. Those who left their homes at the 
time of the recent events may return within two years at the latest. 


ARTICLE X. Acquired rights 


Rights acquired previous to the annexation of the territories, as well 
as judicial documents and official title-deeds, emanating from the com- 
petent Ottoman authorities, shall be respected and held inviolable urtil 
there is legal proof to the contrary. 


ARTICLE XI. The right of holding landed property 


The right of holding landed property in the ceded territories by virtue 
of the Ottoman law on urban and rural properties shall be recognized 
without any restriction. 
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The proprietors of real or personal property in the said territories 
shall continue to enjoy their property righss, even if they fix their per- 
sonal residence temporarily or permanently outside of Bulgaria. They 
shall be able to let their property or administer it through third parties. 


ARTICLE XII. Vahouf S 


. The Mustesna, Mukata, Idjarétein, Moukata, and Idjaréi-Vahidé 
vakoufs, as well as the tithes which are vakouf, in the ceded territories, 
as they are at present recognized by the Ostoman laws, shall be respected. 

They shall be managed by the proper persons. | 

Their systems may be modified only 3y just and previous ni 
fication. 

The rights of religious and charitable establishments in the Ottoman 
Empire over vakouf revenues in the ceded zerritories, as Idjaréi-Vahidé, 
or Moukata, or various rights, or as the eounter-value of vakouf and 
other tithes, and'over vakoufs whether built up or not, shall be respected. 


ARTICLE XIII. Properties of the Sulan and the Ottoman princes 


The private properties of His Imperiel Majesty, the Sultan, as well 
as those of members of the Imperial Dynasty, shall be maintained and 
respected. His Majesty and members of the Imperial Dynasty shall be 
able to sell them or let them through attorneys. 

The same shall apply to private property belonging to the state. In 
the case of sale of property, preference shall be given, under equal condi- 
tions, to Bulgarian subjects. 


ARTICLE XIV. Cemeteries and graves 


The high contracting parties bind themselves to give orders to their 
provincial authorities to have cemeteries and particularly the graves of 
soldiers fallen on the field of honor respeczed. 

The authorities shall not prevent relatives and friends from removing 
the bones of victims buried in foreign soi.. 


ARTICLE XV. Residence of the subjects of the two countries 


The subjects of each of the contracting states shall be able to sojourn 
and circulate freely as in the past in the territory of the other contracting 
state. 


OFFICIAL DOCUMENTS 30 


ARTICLE XVI. Railroads 


The Royal Government of Bulgaria assumes the rights, duties 
(charges) and obligations of the Imperial Ottoman Government in re- 
srect to the Oriental Railways Company, for the part of the line con- 
ceded to her and situated in ceded territory. 

The Royal Government of Bulgaria binds itself to restore without 
delay the rolling stock and the other objects belonging to the said com- 
pany and seized by it. 


ARTICLE XVII. Submission of differences and disputes to arbitration 


All differences and disputes which may arise in the interpretation 
or application of articles eleven, twelve, thirteen and sixteen, as well 
as annex one, of the present treaty, shall be settled by arbitration at 
Tae Hague, in conformity with the agreement forming annex three of 
the present treaty. 


ARTICLE XVIII. The annexed protocols 


The protocol relating to the frontier (Annex J); the arrangement in 
‘regard to muftis (Annex II); the arbitration agreement (Annex ITI); the 
protocol concerning the railway and the Maritza (Annex IV) and the 
declaration referring to Article X (Annex V) are annexed to the present 
treaty, of which they form an integral part. 


ARTICLE XIX. The Treaty of London 


The provisions of the Treaty of London which concern the Imperial 
Ottoman Government and the Kingdom of Bulgaria are maintained in 
so far they are not abrogated or modified by the preceding stipulations. 


ARTICLE XX. The going into effect of the treaty 


The present treaty shall go into effect immediately after its signature. 

Ratifications shall be exchanged within fifteen days from this date. 

In faith whereof, the respective n have signed it and 
affixed their seals.. 

Done in duplicate at E ERN the 16/29 September, 1913. 


For Bulgaria: For Turkey: 
(Signed) Savoff (Signed) Talaat 
G. D. Wadon - - Mahmoud 


A. Tocheff . Halil 
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Prorocot No. 1 


A. The high contracting parties have agreed zo add to the description 
of the frontier contained in article one of the treaty the penne re- 
marks: 

1. The frontier is Sapte according to the map of the Austrian 
General Staff on the scale of 1:200,000, and its. course is traced on an 
annexed sketch copied from that map. 

The references to the lower part and to the apna of the Maritza 
are.recorded according to the topographical mar on the scale of 1:50,000, 
and are entered upon a detailed and complete map of that region indi- 
cating the definitive boundary from Mandra to the mouth. 

2. Mixed commissions composed of Ottomaa and Bulgarian officers 
shall draw the map of the new frontier line fo> a distance of two kilo- 
meters on both sides of that line on the scale of 1:25,000. The definitive 
boundary shall be marked on this map. 

These commissions shall be divided into three sections and shall begin 
their work simultaneously in the following regions: the coast of the Black 
Sea, the territory situated between the Maritza and the Arda, and that 
comprised between the Arda and Mandra. 

After this operation the boundary line shal be established on the 
spot, and pyramids shall be erected under the care of the said mixed 
commissions. ‘The protocols of the definitive frontier shall be drawn 
up by the commissions. 

3. In tracing the boundary line the commissions shall draw up plans 
of the private and public properties left on the two sides of the line. 

The two high governments shall examine tke measures to be taken 
to avoid differences which might eventually arise from the exploitation 
of such properties. 

It is well understood that until an agreement has been reached on 
this subject the owners shall continue to enjoy their properties freely as. 
in the past. 

4. The protocols previously drawn up by th2 two parties concerning 
such portions of the old Tureo-Bulgarian frontier as are now mamtained 
without change shall remain in force: 

If the boundary-stones or Koulés in those parts are destroyed or dam- 
aged they shall be rebuilt or repaired. 
` 5. As for the rivers and streams other than tie Toundja, the Maritza 
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‘and the Arda, the boundary line shall follow the channel (thalweg) of 
the water-courses. As for the three rivers mentioned, the boundary 
line is indicated in the protocol. 

B. The delimitation in regard to the islands in the- bed of the Maritza 
shall be entrusted to a special commission. 

It is likewise agreed that the two governments bind themselves to 
come to an arrangement when the time arrives for making the Maritza 
navigable. 

C. The two governments agree to facilitate the optional and mutual 
exchange of Bulgarian and Moslem populations and of their properties 
within a zone not exceeding 15 kilometers along the entire common 
frontier. 

The exchange shall take place by entire iges 

The exchange of rural and urban properties shall take place under 
the auspices of the two governments and with the participation of the 
elders of the villages to be exchanged. 

Mixed commissions appointed by the two governments shall proceed 
to the exchange, and if there. is occasion for it, to indemnification for 
the differences arising from the exchange of Properties between these 
villages and individuals. 

Done in duplicate at Constantinople, the 16/29 September, 1913. 


For Bulgaria: For Turkey: 
(Signed) Savoff (Signed) Talaat 
G. D. Natchovits Mahmoud 
A. Tocheff Halil 


Annex No. II. The Question of the Muftis 


ARTICLE [I 


A head mufti shall reside in Sofia and shall act as intermediary be- 
tween the muftis of Bulgaria in their relations with the Sheik-ul-Islamat 
for religious and civil matters of the Sheri,. and with the Bulgarian ; 
Ministry of Public Worship. 

He shall be elected by the muftis of Bulgaria and from amongst them, 
assembled especially for that purpose. The mufti-vekilis shall take 
part in this assembly, but only as electors. 

The Bulgarian Minister of Public Worship shall notify, through the 
Imperial Legation in Sofia, the election of the head mufti to the Sheik-ul- 
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Islamat, which shall send him a menshur and the murassele authorizing 
him to exercise his functions, and to grant in turn, the same power to the 
other muftis of Bulgaria. 

The head mufti shall have the right, within the limits prescribed by 
the Sheri, of supervision and control over the muftis of Bulgaria, over 


the Moslem religious and charitable institutions, as also over their - 


staffs and their mutevellis. 


ARTICLE II 


The muftis are elected by the Moslem electors of Bulgaria. 

The head mufti verifies whether tke mufti elected possesses all the 
qualities required by the Sheri, and m the affirmative case, he informs 
the Sheik-ul-Islamat of the necessity of giving him_the necessary au- 
thorization to issue fetvas (menshur). Together with the menshur thus 
obtained he shall deliver to the new mufti the murassele necessary for — 
conferring upon him the right of religicus jurisdiction over Moslems. 

The muftis may, on condizion of having their choice ratified by the 
head mufti, propose the nomination, within the limits of their districts 
and in localis where the necessity, has arisen, of mufti-vekilis, who 
shall have to fulfil the duties determined by the present arrangement, 
under the direct supervision of the local muftis: 


Articie IIT 


The remuneration of the head mufti, the muftis, and the mufti-vekilis, 
as well as of the personnel of zheir offices, shall be assumed by the Royal 
Bulgarian Government, and shall be fixed in ccnsideration of the dignity 
and importance of their positions. 

The organization of the bash-muftilik shall be fixed by a regulation 
elaborated by the head mufti and duly published. 

The head mufti, muftis, and mufti-vekilis'and their personnel shall 
enjoy all the rights which the laws assure to Bulgarian officials. 


. ARTICLE IV 


The removal of muftis anc their vekils shall take sings according to 
the law on public officials. 

The head mufti, or his deruty, shall be called upon to sit in the dis- 
ciplinary council whenever tke latter shall have to pronounce upon the 


OFFICIAL DOCUMENTS 7 39 


removal of a mufti or mufti-vekili. However, the opinion of the head 
mufti or his deputy shall serve the said council as the basis for its con- 
sideration of charges of a purely religious nature. 

The order of removal of a mufti or mufti-vekili shall fix the day for 
the election of his successor. 


ARTICLE V 


The naudiets and Midomi rendered by the muftis, shall be ex- 
_ amined by the head mufti, who shall confirm them if he finds them con- 
forming to the precepts of the Sheri, and transmit them to the proper 
department in order to be carried into effect. 

The heudjets and judgments which are not confirmed by reason of 
non-conformity with the Sheri shall be returned to the muftis who ren- 
dered them, and the matters of which they treat shall be examinec and 
settled again according to the provisions of the said law. The heudjets 
end judgments not found to conform to the prescriptions of the Sheri, 
cr the examination of which by the Sheik-ul-Islamat has been re- 
quested by the interested parties, shall be sent by the head mufti to 
His Highness the Sheik-ul-Islamat. 

The heudjets and judgments confirmed by the chief mufti, or ap- 
proved by the Sheik-ul-Islamat, shall be carried into effect by the proper 
Bulgarian authorities. In that case, they shall be accompanied by a 
Bulgarian translation. 


ARTICLE VI 


The head mufti shall, whenever the occasion arises, make to the other 
muftis the necessary recommendations and communications in matters 
cf marriage, divorce, testaments, successions and guardianships, alimony 
(nafaka) and other matters of the Sheri, as also in regard to the adminis- 
tration of the property of orphans. Moreover, he shall examine som- 
plaints and claims relative to the above-mentioned matters, and make 
known to the proper department what is to be done according to the 
. Sheri law. 

The muftis being also charged with the supervision and administra- 
tion of the vakoufs, the head mufti shall have among his principal func- 
tions that of requiring the rendering of their accounts and of ordering 
the preparation of statements of accounts relating thereto. 

The books relative to the accounts of the vakoufs may be kept in the 
Turkish language. 
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ARTICLE VII 


The head mufti and the muftis shall inspect, if necessary, the councils 
of public instruction and the Moslem schools, as well as the medresses 
of Bulgaria, and shall adopt measures for the creation of educational 
institutions in localities where their need may be felt. The head mufti 
shall, if occasion arises, communicate with the proper department in 
matters concerning Moslem public mstruction. 

The Royal Government shall establish at its own expense primary and 
secondary Moslem schools in the proportion provided by the Bulgarian 
law on public instruction. Instruction shall take place in the Turkish 
language and in conformity with the official program, with obligatory 
instruction in the Bulgarian language. 

All laws relating to obligatory instruction and to the munber and 
rights of teachers shall continue to be applied to the teaching body in 
Moslem communities. 

The salaries of the teaching and other personnel of these institutions 
shall be regulated by the Bulgarian treasury on the same conditions 
as for those who teach in Bulgarian schools. 

A special institution shall also be created for the training of naibs. 


i ArticLte VII 


In every centre or city having a numerous Moslem population a. 
Moslem community charged with vakouf matters and secondary public 
instruction shall be elected. The corvorate personality of these com- 
munities shall be recognized in all circumstances and by all authorities. 

As the vakoufs of each district must be administered, according to the 
laws and provisions of the Sheri, by the respective Moslem community, 
it is the corporate personality. of the letter which shall be considered as 
owner of these vakoufs. 

The public Moslem cemeteries and those situated near mosques are’ 
included in the domain of vakouf properties belonging to the Moslem 
communities, who shall dispose of them at their convenience and in 
conformity with the laws of hygiene. 

No vakouf property can in any ¢ase be seen unless its aie 
is paid to the respective community. 

The good preservation of vakouf real property situated 3 in Bulgaria 
shall be safeguarded: No building devoted to religion or charity shall 
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be torn down except in case of unavoidable necessity and in accordance 
with the laws and regulations in force. 

In case a vakouf building shall be expropriated for imperative reasons, 
tais can only be done after the designation of another lot of ground of 
tie same value in respect to location, and after the payment of the value 
of the building. a 

The sums paid as the price of vakouf real property which shall be 
expropriated for imperative reasons shall be handed over to the Moslem 
communities to be entirely devoted to the maintenance of vakouf build- 
Ings. 

| ARTICLE IX 

Within six months after the signing of the present arrangement a 
special commission, of which the head mufti shall by right be a member, 
saall be appointed by the Bulgarian Government and shall have as its 
object the examination and verification, within three years from the 
date of its constitution, of the claims formulated by the mutevellis or | 
taeir agents. 

Those af the parties mterested who are not satisfied with the decisions 
of the commission may have recourse to the proper tribunals of the 
country. 

‘Done ix duplicate at Constantinople, the 16/29 September, 1913. 


For Bulgaria: œ For Turkey: 
(Signed) Savorr (Signed) TALAAT 
G. D. Natcuovits MAHMOUD 
A. TOCHEFF HALIL 


ANNEX No. III. Arbitration 
ARTICLE I 


In case any difference or dispute should arise as provided for in Ar- 
ticle 17 of the treaty concluded this day between the Imperial Ottoman 
Government on the one hand and the Royal Government of Bulgaria on 
tae other, this difference or this dispute shall be referred to the arbitra- 
t-on of The Hague in conformity with the provisions below. 


ÅRTICLE IT 


The government which is the plaintiff shall notify the government 
which is the defendant of the question or questions which it intends to 


42 THE AMERICAN JOURNAL OF INTERMATIONAL LAW 


submit to arbitration as soon as they arise and shall eves succinct but 
precise information in regard to them. 


ARTICLE IIT 


The arbitral tribunal to which the question or questions will be sub- 
mitted shall be composed of five members who shall be designated in 
‘the following manner: 

Each party as soon as possible and within a period which shall not 
exceed two months from the date of the notification specified in the 
preceding article shall name two arbiters. 

_ The umpire shall be chosen among the sovereigns of Sweden, Momy 
and Holland. If there is no agreement in the choice of one of these 
three sovereigns it shall be decided by lot. If the defending party does 
not name its arbiters within the aforementioned period of two months, 
it shall be able to do so up to the day of the first meeting of the arbitral 

tribunal. After this period, the party which is zhe plaintiff shall indicate — 
the sovereign who is to select the umpire. Afser the choice of the said 
umpire, the tribunal shall be validly composed of the umpire and the | 
two arbiters chosen by the plaintiff. 


Articte IV 


The powers in litigation shall be represented before the arbitral tri- 
bunal by agents, counsel or lawyers, in conformity with the provisions 
of Article 62 of the Hague Convention for the Peaceful Settlement of 
International Disputes. ; 

These agents, counsel or lawyers shall be designated in time by the 
parties, in order that the arbitration proceedings may not suffer any 
delay. 

However, if the party which is the defendant does not appear, pro- 
ceedings shall go on by default as far as it is concerned. 


ARTICLE V 


The arbitral tribunal, once constituted, shall meet at The Hague at 
a date which shall be fixed by the arbiters and within one month after 
the nomination of the umpire. After the arrangement, in conformity 
with the text and spirit of the convention of The Hague of 1907, of all 
questions of procedure which might arise and which have not been fore- 
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seen by the present mutual agreement, the said tribunal shall adjourn 
its next meeting to'a date which it shall fix. 

However, it is agreed that the tribunal shall not be able to open the 
discussions on the questions at issue earlier than two months nor later 
than thee months after the delivery of the counter-reply provided for 
by Artiele 7. 


ARTICLE VI 


The erbitral procedure shall comprise two distinct phases: the written 
information and the discussions, which shall consist of the development 
of the grounds of the parties before the tribunal. 

The only language which the tribunal shall use and which shall be 
employed before it shall. be the French language. 


Articte VIIL | 


Within a period of ten months at the latest from the notification pro- 

vided for in Article 2 the party which is the plaintiff shall deliver to 
each of the members of the arbitral tribunal five copies and to the de- 
fending party thirty copies of complete written or printed copies of its 
rnemorendum containing all documents in support of its demand which 
refer to the question or questions at issue. Within ten months at the 
latest acter this delivery, the defending party shall deliver to each of the 
members of the tribunal, as well as to the party which is the plaintiff, 
as many complete manuscript or printed copies as indicated above of its 
counter-memorandum. with all documents in its support. 
_ Within one month after this delivery, the party which is the plaintiff 
shall nctify the president of the arbitral tribunal whether it intends to 
present a reply. In case it so intends, it shall have four months at the 
most counting from this notification to communicate the said reply 
under the same conditions as the memorandum. The defending party 
shall then have five months counting from this communication to 
present its counter-reply under the same conditions as: the counter- 
memorandum. . 

‘The delays fixed by the present article may be prolonged by common 
accord Dy the parties or by the tribunal in case it shall judge it necessary 
or arriving at a just. decision. 

But the tribunal shall not take into consideration memoranda, counter- 
memoranda and other communications presented to it by the parties 
after the expiration of the last delay fixed by it. 
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ArticteE VIII 


If in the memoranda or other documents exchanged one or other of 
the parties has referred to or made allusion to a document or paper in 
its exclusive possession and of which it shall not have attached a copy, 
it shall be obliged, if the other party demands it, to furnish it with a 
copy at the latest within thirty days. 


Articte IX. 


The decisions of the arbitral tribunal on the question or questions 
at issue shall be pronounced within a maximum delay of one month after 
the closure by the president of the d-scussions relative to that or those 
questions. : 

ARTICLE X 


The judgment of the arbitral tribunal shall 5e final and will have to, 
be executed strictly, without any delay. 


_ ARTICLE XI 


Each party bears its own expenses and an equal share of iise expenses 
of the tribunal. 
ARTICLE XII 


.. In everything which is not provided for by the present arrangement, 
the stipulations of The Hague convention of 1907 for the Peaceful Set- 
tlement of International Disputes skall be applied to the arbitrations 
resulting from the present arrangem2nt, with the exception, however, 
of the articles which have been reserved by the contracting parties. 
Done in two copies at Constantinorle the 16/29 September, 1913. 


For Bulgaria: 7” For Turkey: 
(Signed) Savorr _ . + Signed) Tanaat 
G. D. NATCHOVITS MAHMOUD 
A. TOCHEFF Har 


cd 


ANNEX No. IV. Protocol Wo. 2 


As the frontier line cuts the Maritza River and the Moustafa Pacha- ` 
Adrianople-Dedeaghatch railway, which run between ‘Ottoman and 
Bulgarian territories, it has been agreed betw2en the two contracting 
parties that in order to keep commercial and >ther relations from the 
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slightest obstacles, the regulations and usages which at present govern 
commercial intercourse both on the Maritza River and on the said 
railway line, as well as all duties, taxes and so forth proceeding from the 
said regulations, shall be fully maintained, and that all facilities com- 
patible with the said regulations and usages shall be accorded. No 
modification can be introduced without a previous agreement between 
the two contracting states and the administrations of the said railway 
and river. Direct conveyance of merchandise shall be exempt from all 
duties and taxes whatsoever; however, each government shall be able 
- to regulate the inspection of the said conveyance. 

The provisions above shall be applied in the case of the railway only 
until the day when the two high contracting parties shall have con- 
structed simultaneously, Bulgaria a connecting line to the Aegean Sea 
through its territory, and Turkey a line terminating at the said sea. 

It is understood that in time of peace Bulgaria shall be free, until 
the construction of the anticipated line, which shall take place at the 
latest within ten years, to transport upon the said railway as well as 
upon the river recruits, troops, arms, munitions, provisions, etc. 

The Ottoman state shall always have the right to take necessary 
measures of supervision. 

However, this transportation of troops and so forth shall St com- 
mence earlier than three months after this day. 

Done in two copies at Constantinople, the 16/29 September, 1913. 


For Bulgaria: For Turkey: 
(Signed) Savorr-. (Signed) TALAAT 
G. D. Natcnovits MAumoUD 


- A. TOCHEFE o HAUL 


ANNEX No. V. Declaration 


In regard to Article 10, the Imperial Ottoman Government iane 
that it has not consented, since the occupation by Bulgarian forces of 
the ceded territories; of cessions of right to private individuals, with a 
view to restricting the sovereign rights of the Bulgarian state. 

Done in two copies at Constantinople, the 16/29 September, 1913. 


For Bulgaria: - For Turkey: 
(Signed) Savorr (Signed) TALAAT 
G. D. Natcuovirs MAanmĮmouD 


À, TOCHEFF HALIL 
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THE TREATY OF PEACE BETWEEN TURKEY AND GREECE ! 
Signed at Athens, November 11 1913 


PREAMBLE 


- His Majesty the Emperor of the Ottomens, and His Majesty the King 
of the Greeks, animated by the common desire ~o strengthen the bonds 
of peace and friendship happily reéstab.ished between them, and to 
facilitate the resumption of normal relations between the two countries, 
have decided to conclude a convention for this purpose, and have nemed 
as their plenipotentiaries, to wit: 

His Majesty the Emperor of the Ottomans: His Excellency Ghalib 
Kémal bey; ii 

His Majesty the King of the Greeks: His Excellency M. D. Panas, 
Minister of Foreign Affairs; 

Who, after having communicated to each other their full powers, 
which were found to be in good gad proper a have agreed voon the 
following: 

ARTICLE 1 


As soon as the present convention shal. have been signed, the diplo- 
matic rélations between Turkey and Greece shell be resumed, and the 
respective consulates may be restored and perform their duties in the 
two countries. ; 

The Imperial Ottoman Government may establish consulates in 
those portions of the ceded territories where agents of foreign Powers 
are already to be found, as well as in all places waere the Royal Govern- 
ment of Greece sees no objection to their edmission. : 


ARTICLE 2 


The treaties, conventions and acts concluded or in force between the 
two countries at the time of the breaking off of diplomatic relations, 
shall be restored in full force upon the signature of the present conven- 
tion, and the two governments, as well as their respective subjects, 
shall be placed in the same situation as poate one another, as they 
were before the hostilities. 


1 Translated from the French text publisked in the issue of December 1, 1918, of 
“Questions Diplomatiques et Coloniales,” by W. Clayten Carpenter, Washington, 
D. C. 
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Protocol No. 3, annexed to the present convention, shall be appneaie 
in all the territories of Greece. 


ARTICLE 3 


The two high contracting parties accord full and complete amnesty 
to all persons involved in the political occurrences prior to the present 
treaty. 

Consequently, no individual shall be pursued, disturbed, or molested 
in person or property or in the exercise of his rights, because of acts re- 
lating in any manner whatever to the war, and all judicial sentences 
and administrative measures based upon facts of that nature shall be 
epso facto annulled. 


ARTICLE 4 


Persons domiciled in those territories of the Ottoman Empire which 
pass under the dominion of Greece shall become Greek subjects. 

They shall have the right to choose the Ottoman nationality, by mak- 
ing a declaration to the appropriate Greek authorities within a period 
of three years from this date, the declaration to be followed by regis 
tration at the Imperial Ottoman consulates. This declaration shall be 
sent abroad to the offices of Greek consulates and registered by Ottoman 
consulates. However, the exercise of this option is subject to the re- 
quirement that the persons in question shall transfer their domicile to 
some place outside of Greece. 

Those who, during this period, shall have emigrated to the Ottoman 
Empire or to foreign countries or shall have established their domicile ~ 
in such places, shall remain Ottomans. They shall enjoy immunity 
from export duties on their movable property. 

The exercise of the option shall be personal. 

- During the same period of three years, the Musselmans shall not be 
required to render military service, and shall pay no military tax. 

So far as the minor children are concerned, the period during which 
the option may be exercised by them shall begin to run from the date 
when they reach their majority. . 


ARTICLE 5 


Rights acquired up to the time of the occupation of the ceded terri- 
tories, as well as Judicial decisions and official deeds given by competent 
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Ottoman authorities, shall be respected and P until legally a 
proved. 

This article does not in any way prejudice the decisions which may 
be rendered by the Financial Commission on Balkan Affairs, sitting 
at Paris. 


ARTICLE 6 


Inhabitants of the ceded territories who, in conformity with the pro- 
visions of Article 4 of the present convention, and retaining the Otto- 
man nationality, may have emigrated to the Ottoman Empire or to 
foreign countries, or may have established their domicile in these places, 
shall continue to hold their real property situated in the ceded territories, 
either renting it or administering it through third parties. 

Property rights in urban and rural real property held-by individuals 
by. virtue of deeds issued by the Ottoman state, or indeed by virtue of 
the Ottoman law in the localities ceded to Greece, and before the occupa- 
tion, shall be recognized by the Royal Greek Government. 

. The same shall be true of property rights in the said real property 
standing in the name of corporations or held by them by virtue of Otto- 
man laws prior to the aforesaid occupation. 

No one shall be deprived of his property, either in whole or in part, 
directly or indirectly, except for a duly stated public purpose, ane after 
the payment of a proper indemnity. 


ARTICLE 7 


The private property of his Imperial Majesty the Sultan as well as 
that of the members of the Imperial Dynasty shall be maintained and 
respected. His Imperial Majesty and the members of the Imperial 
Dynasty shall be able to sell or rent it through their agents. 

All differences or disputes which may arise in the interpretation or 
application of the present article, shall be settled by an arbitration at 
The Hague, by virtue of a compromis to be concluded. 


ARTICLE 8 


Prisoners of war as well as all other persons arrested by virtue of - 
military measures or as a matter of public order, shall be exchanged 
within the period of one month after the ae of the present treaty, 
or sooner if possible 
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This exchange shall take place under the direction of special commis- 
sloners named by each party. : 

The mutual claims of the high contracting parties relative to prisoners 
of war shall be submitted to an arbitration at The Hague under a com- 
promis to be concluded. 

However, the salary of the officers paid by the Royal Government of 
Greece shall be reimbursed by the state to which they belong. 


ARTICLE 9 


Immediately upon the signature of the present convention, the Im- 
-~ perial Ottoman Government shall release all the ships and boats flying 
the Greek flag which were seized before the declaration of war and are 
held by that government. l 

Claims for damages and losses by interested persons, because cf the 
embargo or seizure of the Greek vessels and their cargoes, shall, in ac- 
cordance with a compromis to be entered into by common agreement, 
be submitted to an arbitral tribunal composed of four arbitrators named 
by each party, and three other arbitrators to be chosen from the subjects 
‘of maritime nations by the two parties, or, in case of disagreemert, by 
the Swiss Federal Council. 


ARTICLE 10 


The two governments agree, under a compromis to be concluded in 
the future, to submit to an arbitral tribunal at The Hague the settle- 
ment of the dispute which has arisen concerning the interpretation of 
the protocol of. surrender of Saloniki, dated October 26, 1912, and the 
‘protocol annexed thereto, regarding the arms of Ottoman soldiers of 
the garrison of that city, which the Imperial Ottoman Government 
claims should be restored. 


ARTICLE 11 


The life, property, honor, religion, and customs of those inhabitants 
of the territories ceded to Greece who shall remain under the Greek 
dominion shall be scrupulously respected. 

They shall enjoy in full the same civil and political rights as native 
‘Greek subjects. The free and public practice of their religion shall be 
assured to Mussulmans. 

The name of his Imperial Majesty the Sultan, as caliph, shall continue 
to be pronounced in the public prayers of the Mussulmans. 
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Neither the autonomy nor hierarchical organization. of the existing. 
Mussulman communities, nor of those which may be formed, nor the 
control of the funds and zes property which belongs to them shall be 
interfered with. 

Neither shall any Hearen be made in the atoi of the indi- 
vidual Mussulmans or Mussulman communities with their spiritual 
chiefs, who shall be subject to the Cheik-ul-Islamat at Constantinople, 
who shall invest the chief mufti.? | 

The muftis, each within his own commu) shall be elected by 
Mussulman electors. 

The chief mufti is named by His Maj esty the King of the Creal from. 
three candidates elected and presented by an electoral assembly com- 
posed of all the muftis of Greece. 

- The Government of Greece shall notify the election of the chief mufti 
through the Royal legation of Greece at Constantinople, to the Cheik-ul-. 
Islamat who shall forward to him a menchour and the murassalé authoriz- 
ing him to exercise his functions and grant to the other muftis of Greece. 
the right to exercise jurisdiction and to confer feivas. 

_ The muftis, in addition to their authority over purely religious affairs 
and their supervision of the administration of vakouf property, shall — 
exercise jurisdiction between Mussulmans in matters of marriege, 
divorce, alimony (néfaca), guardianship, trusteeship, emancipation of 
minors, wills of Ottomans, and succession tə the office of Mutevelli 
(tevliet). 
| The judgments rendered by the muftis shall be executed by the proper 
- areek authorities. 

As to matters of inheritance, the RPAN Mussulman parties may,. 
after agreeing thereto, resort to the mufti as an arbitrator. All methods. 
of appeal practiced before the courts of the country shall be applicable 
to the arbitral decision thus rendered unless there is a clause expressly 
providing to the contrary. 


Articun 12 


The vakoufs Idjarié-Vahidé, Idjarétein, Mouhatas, whether they be 
Mazbouta, Mulhaka, or Mustesna, in the ceded territories, as they 
were established by the Ottoman laws at the time of the military occu- 
pation, shall be respected. 


2 Webster says: ‘An official expounder of Mohammedan law.” 
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_ They ere governed by the Mussulman communities in the ceded terri- 
tories, which shall respect the rights of Mutévelli and Gallédars. 

All of the vakouf real property, urban and rural, Mazbouta or Moul- 
haka, situated in the territories ceded to Greece and of which the reve- 
nues belong to religious and charitable institutions located in Turkey, 
shall also be managed by the aforesaid Mussulman communities until 
they are sold by the ministry of the Evkaf. 

It is well understood that the rights of Gallédars over the vakouis 
aforesaid, shall be respected by the said ministry. 

The control of the vakoufs shall not be modified without previous 
and just compensation. 

If as a result of the abolition of the vakouf tithes certain Tekkés, 
mosques, Médressés, schools, hospitals and other religious institutions 
of a charitable character located in the territories ceded to Greece do 
not have sufficient revenues in the future to maintain themselves, the 
Royal Government of Greece shall grant to them the necessary sub- 
sidies for this purpose. 

All controversies as to the interpretation or application of the pro- 
visions of the present article shall be decided by arbitration at The 
Hague. 

ARTICLE 13 


‘The high contracting parties agree to issue orders to their provincial 
authorities to respect the cemeteries and particularly the tombs of 
soldiers who fell upon the field of honor. 

The authorities shall not prevent relatives and friends from removing 
the bones of victims buried in foreign ground. 


ARTICLE 14 


The Royal Government of Greece having been subrogated to the 
rights, duties and obligations of the Imperial Ottoman Government as 
regards ihe Saloniki-Monastir railroad companies, the Oriental railroads 
and the railroad from the Saloniki-Dédéagatch junction, over suck per- 
tions of these roads as fall within the territories ceded to Greece, all 
questions relating thereto shall be referred to the Financial Commission 
on Balkan Affairs sitting at Paris. 


ARTICLE 15 
The two high contracting parties agree to uphold, so far as the same 


52 THE AMERICAN JOURNAL OF, INTERNATIONAL LAW 


concern them, the provisions of the Treaty of London, May 20, 1913, 
including the provisions of Article 5 cf the said treaty. 


ARTICLE 16 


_ The present treaty shall become effective immediately upon its signa-. 


ture. 
Ratifications shall be exchanged within two weeks from this day. 


APPENDICES 
His Excellency Ghalib Kémal bey to His Excellency M. D. Panas 


Athens, November 1/14, 1913. 

I beg you to be so kind as to inform me whether the ‘Union and 
Progress” is comprised within the designatior “corporations” men- 
tioned in Article 6 of the convention concluded on this day, and conse- 
quently, whether the rights of this association ir real property Which it. 
holds in Saloniki will also be recognized and respected. | 

Accept, etc., 


His Excellency M. D. Panas to His Excellency Ghalib Kémal bey 


Athens, November 1/14, 1913. 

In response to the letter of your Excellency dated November 1/ es 
1913, I have the honor to inform you that the “ Jnion and Progress” 
comprehended within the designation of ‘ ‘corpcrations” oes in 
Article 6 of the convention concluded on this day, and consequently the 
rights of this association in real Bropery y wich tt holds in Saloniki will 
also be recognized and respected. 

- Accept, ete. 


Prorocou No. 1 


Natives of the ceded territories who are domiziled outside the Otto- 
man Empire shall have a period of six montks within which to decide 
in favor of Greek nationality. 

The declaration and its effects shall be the same as those provided i in 
Article 4. i 
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ProtocoLt No. 2 


Since the Imperial Ottoman Government claims that the private . 
property of the state situated in the ceded territories should still belong 
to it, and the Royal Government of Greece does not accept this view and 
claims that these properties should belong to it, the two contracting 
parties have agreed to submit this question to an arbitral tribunal at 
The Hague under a compromis to be concluded. 

The number and extent of the possessions in question are given in 
the list annexed to this protocol. 


I. Province of Saloniki 
A. Property which has passed to the state by inheritance 


The number of these possessions is not yet known; but they are of 
little Importance, and approximately of the value of 2,000 Turkish 
pounds, that is 2,000 Turkish pounds.’ 


B. Property which has passed to the state from the civil list 


1 farm, 46,210 deunums............ eee 450 Turkish pounds 
23 parcels of land, meluding the 288,290 
meters located in Saloniki upon which build- 


ings have been erected, 128,024 deunums. ... 312,189 ` “ "i 
Parcel cf land situated on the port of Saloniki, 
410 meters. ...... PEIRES ETE ts 30,000 “ c 


II. Province of Janina 
A. Property which has passed to the state by inheritance 


916 parcels of land, 109,732 deunums........ 15,175 Turkish poun 
319 parcels with buildings, 48.48 deunums.... 12,105 Me sí 


B. Property which has passed to the state from the civil list 


119 parcels of land, 2,672 deunums.......... 235 Turkish pounds 
193 farms, 550,880 deunums............... 200,000 “ Š 
48 buildings (value not estimated) 


3 This repetition of ‘2,000 Turkish pounds” would seem to be an error. It would 
be natural for the last phrase to be a statement of the value in the terms of money 
of another country. 
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Ill. 14 fishing-places in the province of Saloniki. 12,506 Turkish pounds 


Tax concessions and enterprises which have pessed to the state from 
the civil list 


I.. Province of Saloniki 


Mines, village of Lania, nahié of Vardar: 

Mines, farms, Bochnak and Stanova, same nshié, 

Gold mines, caza of Avrat-Hissar. 

Oil tanks, Saloniki. 

Drainage of the marshes of Sadova. 

Land reclaimed from the sea, eastern coast of Saloniki. 
Construction of docks and harbor in the gulf of Saloniki. 
Steamship navigation in the gulfs of Cassandra, and Saloniki. 


II. Province of Janina 


_ Soft coal mines, Lénitché; oil wells on the farm of Lénitehé, leased 
for forty years to Mr. Frédéric Spadoll. The zinc mine alone has been 
worked. 


Protocot No. 3 


1. No claim of any kind whatever shall be made by the Imperial 
Ottoman Government for the ancient Christian churches converted into 
mosques in times past, and given up during the course of hostilities to 
their original faith. 

2. Every claim of the Imperial Ottoman Government that the con- 
verted mosques were not originally churches shall be examined by the 
Royal Government of Greece. 

3. However, the revenues of vakout property belonging to the mosques 
mentioned in paragraph ‘1, if any, shall be respected and remitted to 
the Mussulman communities in the newly annexed territories, in order 
that they may be freely used by them for the same purposes fer which 

they were originally created. 
_ 4, The Royal Government of Greece shall, at its own expense, have 
a mosque constructed in the capital and four other mosques in the poor 
villages where need is felt therefor. 

5. All disputes as to the interpretacion or application of the preceding 
provisions shall be decided by an arbitration at The Hague under the 
` provisions of a compromis to be concluded in the future. 
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6. A special establishment shall also be created for the formation of 
Naibs. l 

7. The chief mufti and the muftis, as well as the members of their 
offices, shall have the same rights and duties as other public officers of 
Greece. 

_ $. The chief mufti shall ascertain whether the mufti elected possesses 
all the-qualities required by the law of Chéri. 

9. The muttis cannot be displaced except in accordance with the pro- 

visions of Article 86 of the Constitution of the Kingdom of Greece. 
= 10. The Mussulman communities being also charged with the ad- 
ministration and supervision of the vakoufs, the chief mufti shall have 
as one of his principal powers, that of requiring statements of account 
from them, and of prescribing we method of book-keeping to be fol- 
lowed. 

11. No vakouf property shall be faker by expropriation except for 
a duly announced public purpose and after the payment of a just in- 
demnity. 

12. Tke public cemeteries of the Mussulmans shall be recognized as 
vakouf property. 

13. The corporate character of the Mussulman communities is rec- 
ognized. 

14. The heudjets and decisions rendered by the muftis shall be ex- 
amined by the chief mufti, who shall affirm them if ‘he finds them in 
accordance with the provisions of the law of Chéri. 

When these heudjets and decisions relate to religious questions other 
than the wills of Ottomans, or concern purely material matters, the 
chief mufti, as well as the parties, may have recourse to the ‘Cheik-ul- 
Islamat. 

- 15. The private Mussulman schools, among others the school of arts 
and crafts named Midhat-Pasha at Saloniki, shall be recognized, and 
the revenue-producing ‘property controlled by them since their creation 
for the payment of their expenses shall be respected. 

The same treatment shall be accorded all private Mussulman schools 
now existing or which may be created by individuals or local committees 
of prominent Mussulmans. . 

The chief mufti, the muftis and instructors of public instruction of 
Greece may inspect the schools. Instruction shall be in the Turkish 
language and shall conform to the official program, but the study of the ~ 
Greek language is obligatory. 


or 
Ga 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


RULES FOR THE MEASUREMENT OF VESSELS FOR THE PANAMA CANAL 


PROCLAMATION BY THE PRESIDENT OF THE UNITED 
STATES OF AMERICA. 


[No. 1258.] 


I, Woodrow Wilson, President of the United States of America, by 
virtue of the power and authority vested in me by the Act of Congress, 
approved August twenty-fourth, nineteen hundred and twelve, to pro- 
vide for the opening, maintenance, protection and operation of the 
Panama Canal and the sanitation and government of the Canal Zone, do 
hereby prescribe and proclaim the ‘‘Rules for the Measurement of 
Vessels for the Panama Canal,” which are annexed hereto and made a 
part of this proclamation. : 

In witness whereof, I have hereunto set my hand and caused the 
seal of the United States to be affixed. 

Done at the city of Washing-on this twenty-first day. of Novem- 
ber in the year of our Lord one thousand nine hundred and 

[SEAL.] thirteen and of the independence of the United States the 

one hundred and thirty-e:ghth. 


Wooprow WILSON 
By the President: 
W. J. Bryan 
Secretary of State. 


RULES FOR THE MEASUREMENT OF VESSELS FOR THE 
PANAMA CANAL. 


ARTICLE I. All vessels, American and foreign, except warships, in- 
cluding vessels of commerce and Army and Navy transports, colliers, 
supply ships, and hospital ships, epplying for passage through the 
Panama Canal shall present a duly authenticated certificate stating the 
vessel’s gross and net tonnage as determined by these rules. Vessels’ 
of commerce, Army and Navy transports, colliers, supply ships, and 
hospital ships without such certificate shall, before passing through the 
canal, or before being allowed to clear therefrom, be measured, and shall 
have their gross and net tonnage determined in accordance with these 
rules. i 
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All warships, American and foreign, other than transports, colliers, 
‘supply and hospital ships, shall present duly authenticated displacement 
scale and curves stating accurately the tonnage of displacement at each 
possible mean draft. | . 

It is to be understood that “supply ships” shall include Army and 
Navy ammunition ships, refrigerator ships, distilling ships, repair ships, ` 
submarine tenders, and destroyer tenders, as well as Army and Navy 
vessels used to transport general Army and Navy supplies; and that 
“colliers” shall include Army and Navy vessels used to transport coal 
or iuel oil.- 


RULES APPLYING TO VESSELS OF COMMERCE, ARMY AND Navy TRANS- 
PORTS, COLLIERS, SUPPLY SHIPS, AND HOSPITAL HIPS. 


GROSS TONNAGE. 


Art. II. Gross tonnage as determined by these rules shall express the 
total capacity of vessels, i. e., the exact cubical contents of all spaces 
below the upper deck and of all permanently covered and closed-in 
spaces on or above that deck, excepting such spaces as may be herein- 
after permitted as exemptions from measurement. Gross tonnage shall 
include not only all permanently covered and closed-in spaces which 
are or may be used for stowing cargo and stores or for providing shelter 
ani other comfort for passengers or crew, but also such spaces as are 
used, or are intended to be used, in navigating and serving the vessel. 

‘nly such spaces as are specifically mentioned in Article IV, below, 
shall be exempted from measurement. All other spaces shall be con- 
sicered as closed-in and shall be included in gross tonnage. 

Art, IIL. By permanently covered and closed-in spaces on or above 
th2 upper deck are to be understood all those which are separated off by 
decks or coverings, or fixed partitions, and which, therefore, represent 
an increase of capacity that is or may be used for the stowage of cargo, 
or for the berthing and accommodation of the passengers, the officers, or 
tha.crew. No break in a deck, nor any opening or openings in a.deck or . 
th2 covering of a space or in the partitions or walls of a space, nor the 
-aksencs of a partition shall prevent a space from being measured and 
comprised in gross tonnage if the opening or openings in the deck, 
‘partition, or side wall can be closed in, or if the absent partition can. be 
‘ptt in place, after admeasurement and the spaces thus closed in be 
thereby better fitted for the transport of goods or passengers. 


s 


58 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In the case of a vessel having a “trunk” or “turret,” the deck forming, 
the covering of the trunk or turret shall be considered the upper deck, 
and all spaces below that deck wiikin the trunk or turret shall:be con- 
sidered as covered and closed-in. The space within the turret or trunk 

_ Shall be measured as ae other between-deck spaces. 

Spaces considered as “permanently closed-in*’ and spaces permitted to 
be exempted from measurement shell be determined solely by the pro- 
visions contained in these rules, and not by any definitions or provisions. 
contained in the measurement rules or regulations of any country. | 

Art. IV. The following spaces shall be exempted from measurement. 
and shall not be included in the gross tonnage, and no other spaces shall 
be exempted: 

SECTION 1. Spaces on or above the upper deck not permanently: 
covered or closed-in, or which may not be readily covered or closed-in.. 
In the application of this rule it will >e understood that— 

(a) Spaces under decks or coverirgs having no other connection with. 
the body of the ship than the stanchions necessary for their support are 


not spaces separated off, but are spaces permanently exposed to the ~~ 


weather and the sea and are not to be included <n the gross tonnage. 

(b) A space within a poop, forecastle, bridge house, or other “per- 
manently covered and closed-in” superstructure or erection may be 
considered as not permanently covered or closed-in, and may conse- 
quently be excluded from tonnage, if the space is opposite an end opening: 
which is without a coaming and has no headplates or planks and is not- 
provided with means of closing, and which opening has a breadth equal 
to or greater than half the breadth o? the deck et the line of the opening, 
and if the space opposite the opening can not be used to shelter other 
merchandise than cargo or stores taat do not require protection from. 
the sea. If the opening is fitted with a coaming, the space within it is 
to be included in the gross tonnage. This provision shall be so applied 
as to exempt from measurement only the space between the actual end 
opening and a line drawn parallel to the line or face of the opening at a 
distance from the opening equal to cme-half the width of the deck at the 
line of the opening; provided, that any closed-in space between the open: 
face and the line drawn parallel to it shall be measured. The remainder 
of the space within a poop, forecastle, bridge house, or other super- 
structure or erection shall be considered as available for the accommo-: 
dation of cargo or stores, of passengers or of the ship’s personnel, and 
shall be measured and included in the gross tonnage. 
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Should the open space within a poop, forecastle, bridge house, suver- 
structure, or erection between the end opening and a parallel line distant 
from the opening by half the breadth of the deck become, because of 
any arrangement, of less width than half the breadth of the deck, then 
only the space between the line of the end opening and a parallel line 
drawn. through the point where the athwartship width of the open space 
within the poop, forecastle, bridge house, superstructure, or erection 
becomes equal to, or less than, half the breadth of the deck shall be 
-exempted from measurement. The remainder of the space within the 
poop, forecastle, bridge house, superstructure, or erection is to be in- 
cluded in the gross tonnage. 

When two erections extending from side to side of the ship are sep- 
arated by an interval the fore-and-aft length of which is less than the 
feast half breadth of the deck in way of such interval, then whatever 
be the breadth of the permanent end openings of the erections, the entire 
erecticns, less the interval separating them, shall be measured and in- 
cluded in the gross tonnage. 

(c) In a poop, forecastle, side-to-side iis house, or other ‘‘per- 
manently covered and closed-in” superstructure or side-to-side erection 
the space directly in way of opposite openings, the height of which is at 
least & feet, in the side walls.of the ship not provided with means of 
closing and corresponding to each other in the opposite walls of the ship 
shall be exempted. 

SEC. 2. Spaces in way of opposite side openings at least 3 feet in height 
not provided with means of closing shall be exempted. In the case of a 
continuous deck with one or more deck openings (usually designated as 
tonnage openings) that may be so closed as to permit cargo or stores to be ° 
carried in the space under the deck, or under portions thereof, only the 
spaces under such a deck that are exactly in way of opposite openings at 
least 3 feet in height in the side walls of the ship not provided with means 
of closing and corresponding to each other in the opposite walls of the 
ship skall be exempted; and the remaining spaces under such a deck shall 
be measured and included in gross tonnage. In case the openings in the 
side walls of the ship are provided with means of closing, no portion of 
the space under such a deck shall be exempted. 

Sec. 3. The spaces framed in round the funnels and the spaces re- 
quired for the admission of light and air into the engine rooms shall be 
exempted from measurement to the extent that such spaces are above 
the deck or covering of the first Or lowest tier of side-to-side erections, 
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if any, on the upper deck. A deck with one or more deck openings: 
(usually designated as tonnage openings) that may be so closed as to 
permit cargo or stores to be carried in the space under the deck or 
portions thereof is to be considered as the upper deck, provided that no 
space beneath it abreast side openings is exempted under the provisions 
of section 2. There shall, however, be measured and included within 
gross tonnage the spaces situated within closec-in side-to-side erections. 
on the upper deck, spaces framed in round the funnels and those re- 
quired for the admission of light and air to the extent that such light and 
air and funnel spaces are below the deck or covering of the first or lowest. 
tier of such side-to-side erections or: the upper deck. There shall be 
exempted from the measurement cf any superstructure or erection 
situated above the first or lowest tier of side-to-side erections on the 
upper deck such portion or portions thereof as are occupied by the spaces 
framed in round the funnels or by the spaces required for the admission. 
of light and air into the engine rooms. Such exempted spaces must not. 
be used for any other than their designated purpose and must be reason- 
able in extent. 

Src. 4. Space or spaces between the inner and outer plating of the 
double bottom of a vessel that are so inclosed end that have such open- | 
ings as to make them usable only for water ballast shall be exempted 
from measurement; but such spaces within the double bottom as are or 
may be used for carrying cargo, stores, feed water, coal, or other fuel 
shall be measured and included in the gross tonnage. 

Src. 5. The cubical contents of hatchways skall be obtained by multi- 
. plying the length and breadth together and tie product by the mean. 
depth taken from the top of beam to the underside of the hatch. From 
the aggregate tonnage of the hatchways there shall be deducted one- 
` half of 1 per cent of the vessel’s gross tonnage. exclusive of hatchways,. 
and only the remainder shall be added to the gross tonnage of the ship, 
exclusive of the tonnage of the hatchways. 

Sec. 6. Companionways and companion hcuses shall be Sna 
when used solely as companionways or comparion houses. When used . 
as smoking rooms or for any other purposes than companionways or: 
companion houses, the parts so used shall be measured and included i in. 
gross tonnage. 

Sec. 7. Domes and skylights shall be exempt from’ measurement.. 
When there is an opening in the floor of a superstructure immediately 
-below a skylight, the exemption shall include the space between the - 
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skylight and the opening in the floor of the superstructure immediately 
under the skylight. The remainder of the superstructure shall be in- 
cluded in the measurement. The space, in addition to the skylight, ` 
that may be exempted by this rule is that indicated by A, B, C, D in the 
folowing drawing: | 






Skylight 
A 


Room receiving light 
from Skylight 





* Fig, 12.—Open space under skylight. 


ART.-V. Should a vessel at any time stow cargo of any kind, bunker 
coal or other fuel, or stores of any description in any portion whatever 
of any exempted space, except spaces exempted under Art. IV, Sec. 1, 
Par. (b) and spaces on open decks not permanently covered, or upcn 
decks as defined in Art. IV, Sec. 1, Par. (a), of these rules, the whole of 
that space shall be measured and added to the gross tonnage, and the 
space shall not thereafter be exempted from measurement. 

Art. VI. Spaces for the use or possible use of passengers shall not be 
exempted from measurement except as stated in Article IV, section 1, 
paragraph (a). 

In case of Army and Navy transports, colliers, supply ships, and 
hospital ships as defined in Article I, the term “passengers” shall include 
all officers, enlisted men, and other persons who are not assigned to duty | 
and who are not duly inscribed on the ship’s rolls. 

Art, VII. If any ship carries stores, timber, cattle, or other cargo in 
any space upon an open deck not permanently covered or in spaces 
exempted under Art. IV, Sec. 1, Pars. (a) and (b) of these rules, all tolls 
and other charges payable on the vessel’s net tonnage shall be payable 
upon the vessel’s net tonnage (as defined below in Articles X and XID 
increased by the tonnage of the space occupied (at the time at-which the 
tolls or other charges become payable) by the goods carried upon deck 
and not permanently covered or closed-in. The deck space occupied by 
the goods thus carried shall be determined at the time of the application 


* Figures 1 to 11, not adapted for reproduction in this SUPPLEMENT, omit- 
ted.—Eb. 
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of the vessel for passage through the canal and shall be deemed to be- 
the space limited by the area occupied by the gcods and by straight lines 
inclosing a rectangular space sufficient to include the goods. The ton- 
nage of the space occupied by the goods shall be ascertained in the 
manner prescribed below by Article IX, Rule I for the measurement of. 
voops or other closed-in spaces. 

Nothing in this article shal] in any manner affect the provisions of 
Articles IT, ITI, and IV. 

Arr. VIII. The cubical contents of the spaces included, by these 
rules, in gross tonnage may, in any country whare the Moorsom system ` 
of measurement has been adopted, be ascertained under that system 
as applied in measuring vessels for national registry, provided that 
system is substantially similar to the Moorsom system of measurement 
as set forth in Article IX of these rules. 

Arr. IX. In countries that have not adopted the Moorsom ee of 
measuring spaces within vessels, the cubical contents of any of the spaces 
included in gross tonnage shall be ascertained according to the Moorsom 
system as set forth in the following rules: Rule L for the measurement of 
empty vessels; Rule IT for laden vessels; Rule ILI for open vessels. 


Rute ].—For measuring the gross tonnace of empty vessels. 


Section 1. The length for the admeasurement of ships having one or 
more decks is taken on the tonnage deck, whick is— 

(a) The upper deck for vessəls having one or two decks. 

(b) The second deck from below for vessels having more than two 
decks. 

Measure the length of the ship in a straight fine along the upper side 
of the tonnage deck from the inside of the inner plank (average thickness) 
at the side of the stem to the irside of the midsLip stern timber or plank: 
thére, as: the case may be (average thickness), deducting from this 
length what is due to the rake of the bow in tae thickness of the deck 
and what is due to the rake of the stern timbe: in the thickness of the 
deck, and also what is due to the rake of the stern timber in one-third of 
the round of the beam; divide the length so taken into the number of 
equal parts required by the following table, according to the class in 
such table to which the ship belongs: 

Class 1: Ships of which the tonnage deck is, according to the above 
measurement, 50 feet long or under, into 4 equal"parts. 
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Class 2: Ships of which the tonnage deck is, according to the above 
measurement, abewe 50 feet long and not exceeding 120 feet, into 6 
equal parts. 

Class 3: Ships of which the tonnage deck is, according to the above 
measurement, above 120 feet long and not exceeding 180 feet, into 8 
equal parts. 

Class 4: Ships of which the tonnage deck is, according to the above 
measurement, above 180 feet long and not exceeding 225 feet, into 10 
equal parts. 

Class 5: Ships of which the tonnage deck is, aceoramg to the above 
measurement, above 225 feet long, into 12 equal parts.! 

In the case ofa break or breaks in a double-bottom for water ballest, 
the length of the vessel is to be taken in parts according to the number 
of breaks, and each part divided into a number of equal parts according 
to the class in the above table to which such length belongs. 

Suc. 2: Then the hold being first sufficiently cleared to admit of the 
required depths and breadths being properly taken, find the transverse 
area of the ship at each point of division of the length or each point of 
division of the parts of the length, as the case may require as follows: 
Measure the depth at each point of division, from a point at a distance 
of one-third of the round of the beam below the tonnage deck, or, in 
case of a break, below a line stretched in continuation thereof, to the 
upper side of the floor timber (upper side of the inner plating of the 
double bottom) at the inside of the limber strake, after deducting. the 
average thickness of the ceiling which is between the bilge planks and 
the limber strake, subject, however, to the provisions of these rules, 
Article IV, section 4, regarding the measurement or exemption of double- 
bottom spaces. In the case of a ship constructed with a double-bottom 
for water ballast if the space between the inner and outer plating thereof 
is not available for the carriage of cargo, stores, feed-water, coal, or 
other fuel, then the depth shall be taken to be the upper side of the inner 
plating of the double-bottom, and that upper side shall, for the purposes 
of measurement, be deerned to represent the floor timber of the vessel. — 
This rule for measuring the depth of the hold applies to double-bottom 
shifs having top of double bottom not horizontal. 

If the depth at the midship division of the length does not exceed 16 
feet, divide each depth-into 5 equal parts; then measure the inside 


1A greater number of divisions is permissible provided there be an even number - 
of divisions. 
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horizontal breadth at each of the four points of division, and also at the 
upper point of the depth, extending each measurement to the average 
thickness in that part of the ceiling which is between the points of meas- 
urement. Number these breadths from above (i. e, numbering the 
upper breadth 1, and so on down to the fifth breadth); multiply the 
second and fourth by 4, and the third by 2; add these products together, 
and to the sum add the first breadth and the fifth. Multiply the quan- 
tity thus obtained by one-third of tae common interval between the 
breadths, and the product shall be deemed the transverse area of the 
upper part of the section; then find the area between the fifth and lower 
point of the depth by dividing the depth between such pomts into four 
equal parts, and measure the horizontal breadths at the three points 
of division and also at the upper and lower poinzs, and proceed as before, 
and the sum of. two parts shall be deemed to be the transverse area; 
but if the midship depth exceed 16 feet, divide each depth into 7 equal 


parts instead of 5, and measure, as before directed, the horizontal 


breadths at the six points of division, and also at the upper point of the 
depth; number them from above, as kefore; multiply the second, fourth, 
and sixth by 4, and the third and fitth by 2; adc these products together, 
and to the sum add the first breadth and the seventh. Multiply the 
quantity thus obtained by one-third of the common interval between 
the breadths, and the product shall bə deemed the transverse area of the 
upper part of the section; then find the lower part of the area as before 
directed, and add the two parts togesher, and the sum shall be deemed 
to be the transverse area. 

This section applies to vessels with double bottoms, the tops of which 


have a rise from the middle line to each side. In vessels in which the top — 


of the double bottom is horizontal, or in which there is no double bottom, 
the depths are to be divided by 4 or 6 (instead of 5 or 7), according as 


their midship depths do not or do exceed 16 feet respectively. In such - 


cases no subdivision of the lower part is to be made. 

Src. 3. Number the transverse sections or areas respectively 1, 2, 3, 
etc., No. 1 bemg at the extreme limit of the length at the bow, or of 
each part of the length, and the last number at the extreme limit of 
the length at the stern or the extrem: limit at the after end of each part 
of the length; then, whether the length be divided according to the 
table into 4 or 12 parts, as in classes 1 and 5, or any Intermediate number, 
as in classes 2, 3, and 4, multiply tbe second and every even-numbered 
area by 4, and the third and every odd-numbered area (except the first 


t 
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and last) by 2; add these products together, and to the sum add the first 
and last, if they yield anything; multiply the quantity thus obtained by 
one-third of the common interval between the areas, and the product 
will be the cubical contents of the space, or cubical contents of each 
part if the ship is measured in parts under the tonnage deck. The ton- 
nage of this volume is obtained by dividing it by 100, if the measure- 
ments are taken in English feet, and by 2.83 if the measurements are 
taken in meters. The multiplier 0.353 may be used instead of the 
divisor 2.838. 

Sec. 4. If the ship has a third deck the tonnage of the space between 
it and the tonnage deck shall be ascertained as follows: Measure in feet 
the inside length of the space at the middle of its height from the plank 
at the side of the stem to the lining on the timbers at the stern, and 
divide the length into the same number of equal parts into which the 
length of the tonnage deck is divided, as above directed; measure (also 
at the middle of its height) the inside breadth of the space at each of the 
points of division, also the breadth at the stem and the breadth at the 
stern; number them successively 1, 2, 3, etc., commencing at the stem; 
multiply the second and all the other even-numbered breadths by 4, 
and the third and all the other odd-numbered breadths (except the 
first and last) by 2; to the sum of these products add the first and last 
breadths; multiply the whole sum by one-third of the common interval 
between the breadths, and the result will give in superficial feet the mean 
horizontal area of the space; measure the mean height of the space, and 
multiply by it the mean horizontal area, and the product will be the 
cubical contents of the space; divide this product by 100 (or by 2.83 if 
the measurements are taken in meters) and the quotient shall be deemed 
to be the tonnage of the space, and shall be added to the tonnage of 
the ship ascertained as aforesaid; and if the ship has more than three 
decks, the tonnage of each space between decks above the tonnage deck 
shall be severally ascertained in the manner above described, and shall 
be added to the tonnage of the ship ascertained as aforesaid. 

Sec. 5. If there be a break, a poop, or any other permanently covered 
or closed-in space on or above the upper deck (as defined above in 
Article III) the tonnage of such space shall be ascertained as follows: 
Measure the internal mean length of the space in feet, and divide it into 
two equal parts; measure at the middle of its height three inside breadths, 
namely, one at each end and the other at the middle of the length; then 
to the sum of the end breadths add four times the middle breadth, and: 
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multiply the whole sum by one-third of the common interval between 
the breadths; the product will give the mean horizontal area of the 
space; then measure the mean height and multiply by it the mean 
horizontal area; divide the product by 100 (or by 2.83 if the measure- 
ments are taken in meters) and the quotient skall be deemed to be the 
tonnage of the space. l 

Src. 6. In measuring the length, breadth, and height of the paneial 
volume of the ship or that of the other spaces, reduce to the mean thick- 
ness the parts of the ceiling which exceed the mean thickness. When 
the ceiling is absent, or when it is not permanently fixed, the length and 
breadth shall be reckoned from the main frames of the ship, not from 
the web or belt frames. The same principle is to hold in the case of 
deck erections, that is, the breadth is to be reckoned from the main 
framing or stiffeners of the same, when ceiling is not fitted. When the 
main framing of the ship is curved or carried upward and inboard so as 
to permit the building of topside tanks or compartments outboard of 
the main framing, the breadth of the ship shall be reckoned from the 
outboard framing of such outboard tanks, thus including these tanks 
in the measurement. 


Rue II.—For measuring the gross tonnage of laden ships. 


Sec. 7. When ships have cargo on board, or when for any other reason 
their tonnage can not be ascertained by means of Rule I, proceed i in the 
following manner: 

Measure the length on the uppermost full-length deck from the out- 
. side of the outer plank at the stem to the aft side of the sternpost, de- 
ducting therefrom the distance between the eft side of the sternpost 
and the rabbet of the sternpost at the point where the counterplank 
crosses it. Measure also the greatest breadth of the ship to the outside 
- of the outer planking or wales at the middle perpendicular. ‘Then, 
having first marked on the outside of the ship on both sides thereof the 
height of the uppermost full-length deck at the ship’s sides, girt the ship 
at the middle perpendicular in a direction perpendicular to the keel from - 
the height so marked on the outside of the ship, on the one side, to the 
height so marked on the other side, by passing a chain under the keel; 
to half the girth thus taken add half the main Sreadth; square the sum, 
multiply the result by the length of the ship taken as aforesaid, then 
: multiply this product by the factor 0.17 in the case of ships built of 
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wood, and by the factor 0.18 in the case of ships built of iron or steel. 


-. The product will give approximately the cubical contents of the ship, 


and the tonnage can be ascertained by dividing by 100 or by 2.83, 
according as the measurements are taken in English feet or in meters. 

Sec. 8. If there be a break, a poop, or other permanently covered and 
. closed-in spaces (as defined above in Article ITI) on or above the upper- 
most full-length deck, the tonnage of such spaces shall be ascertained by 
multiplying together the mean inside length, breadth, and depth of 
such spaces and dividing the product by 100, or 2.83, according as the 
measurements are taken in English feet or meters, and the quotient 
so obtained shall be deemed to be the tonnage of the spaces, and shall 
be added to the other tonnage in order to determine the gross tonnage 
or total capacity of the ship. 


Ruue ITI.—For measurement of open vessels. 


Sec. 9. In ascertaining the tonnage of open ships, the upper edge of 
the upper strake of the shell plating is to form the boundary line of 
measurement, and the depths shall be taken from an athwartship line, 
extended from upper edge to upper edge of the said strake at each 
division of the length. 


DEDUCTIONS FROM THE Gross TONNAGE TO ASCERTAIN THE NET 
TONNAGE. 


(A) DEDUCTIONS FOR VESSELS NOT PROPELLED BY ENGINES. 


ART. X. The following spaces (enumerated below in secs. 1 to 10 of 
this article) shall be deducted from the gross tonnage in order to ascer- 
tain the net tonnage of vessels not propelled by engines, and no other 
spaces shall be deducted. Unless otherwise expressly stipulated, these 
spaces shall be deducted whether located above or below the upper deck. 

The volume or cubical contents of deducted spaces shall be ascertained. 
in the manner specified in Article VII or Article IX of these rules. The 
remainder, resulting from deducting from the total space included in 
gross tonnage the sum of the cubical contents of the spaces whose deduc- 
tion from gross tonnage is permitted by these rules, shall be the net or 
register tonnage of vessels not. propelled by engines and unrigged craft 
upon which tolls and other charges based upon tonnage shall be paid 
by. vessels of commerce, Army and Navy transports, colliers, supply 
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ships, and hospital ships (as defined in Art. I) for passage through the 
Panama Canal. One hundred cubic feet, or 2.83 cubic meters, shall 
constitute one gross or net ton. 

Spaces for the use, or possible use, of passengers (as defined in Art. VI) 
shall not be deducted from the gross tonnage, except in so far as their 
deduction may be specifically provided for in the following sections (1 to ` 
10) of this article of these rules. 

Spaces available for the stowage of stores (other than boatswain’s 
stores) or cargo shall not be deducted from gross tonnage. In case of 
Army and Nayy transports, colliers, supply ships, and hospital ships, 
as defined in Article I, the term “stores (cther than boatswain’s stores) 
or cargo” shall include, in addition to goods or cargo ordinarily carried 
as freight on vessels of commerce, the following articles: 

On transports, food, stores, luggage, accouterments, and equipment 
for passengers. ` 

On colliers, coal, coaling gear, and fuel oil not for the use of the colliers. 

On supply ships, stores, supplies of all kinds, distilling machinery 
and distilled water (other than feed water stored in double-bottom 
compartments), machines, tools ard material for repair work, mines 
and mining material, torpedoes, arms, and ammunition. 

On hospital ships, food stores. for passengers, medical stores, and 
hospital equipment. 

Guns mounted on transports and supply ships, for defense of the ships, 
and ammunition required for use in such guns shall not be classed as 
cargo. 

SECTION 1. The tonnage of the spaces cr compartments occupied by, 
or appropriated to the use of, the officers and crew of the vessel shall be 
deducted. The term “officers and crew” shall include the personnel 
inscribed on the ship’s rolls, i. e., the ship’s officers, engineers, doctors; 
apothecary, sick attendants, sailors, apprentices, firemen, mechanics, 
and wireless operators; but shall not include clerks, pursers, stewards, 
and other members of the personnel provided by the ship for the care of 
the passengers. The spaces or compartments occupied by the officers — 
and crew shall include their berthing accommodations, spaces provided 
for medical attention, mess rooms, ward and dressing rooms, bath and 
wash rooms, water-closets, latrines, avatories, or privies for their ex- 
clusive use, and passageways exclusively serving these spaces. 

Sec. 2. On hospital ships the spaces cr compartments occupied by 
doctors, apothecary, and sick attendants duly inscribed on the ship’s 
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rolls, shall form part of the deduction under section 1 of this article. 
Spaces provided for the medical attention of the officers and crew of a 
hospital ship shall likewise be deducted; but spaces fitted for the trans- 
portation, or for the medical attention, of other persons than those duly 
listed in the ship’s rolls shall not be deducted. 

Sec. 3. The space occupied by the master’s cabin shall be deducted. 

Src. 4. Cook houses, galleys, bakeries, laundries, and rooms for ice 
machines, when used exclusively to serve the officers and crew, and the 
condenser space, and distilling rooms, when used exclusively for con- 
densing and distillmg the water for the officers and oon shall be de- ` 
ducted. 

Sec. 5. Spaces used for the anchor gear, steering gear, and capstan; 
the wheel house, the dynamo rooms; the chart room used exclusively 
for keeping charts, signals, and other instruments of navigation; lookout 
houses; spaces for keeping electric searchlights and wireless telegraph 
appliances; and other spaces actually used in the navigation of the ship, 
shall be deducted. Such spaces upon vessels of commerce as may be 
devoted to the mounting of guns and to the stowage of ammunition for 
the guns thus mounted shall be deducted. The deduction of all spaces, 
other than those devoted to the mounting of guns, enumerated in this 
section must be reasonable in extent and be subject to the limitations 
stipulated below in Article XI. 

Sec. 6. In case of a ship propelled wholly jy sails, any space, not ex- 
ceeding 25 per cent of the gross tonnage, used exclusively for storage 
of sails shall be deducted. 

Suc. 7. Spaces used exclusively for boatswain’s stores shall be TA 
ducted. The deduction is not, however, to exceed 1 per cent of the gross 
tonnage in ships of 1,000 tons gross and upwards, nor more than 75 tons 
in any ship however large. In vessels from 500 to 1,000 tons gross the 
limit is fixed at 10 tons and in vessels from 150 to 500 tons at not more 
than 2 per eent of the gross tonnage. In vessels under 150 tons at not 
more than 3 tons. : | 

Src. 8. The space occupied by donkey engine and boiler shall be 
deducted if the donkey engine and boiler are connected with the main 
pumps of the ship, or if they are located in a permanently covered or 
closed-in structure on or above the upper deck. 

Src. 9. Passages and passageways shall be deducted if they serve 
deducted spaces exclusively for the officers and crew. 

Sec. 10. Water-ballast spaces, other than spaces in the vessel’s 
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double bottom, shall be deducted if they are adapted only for water 
ballast, have only ordinary manholes for access and are not availalle 
for the carriage of cargo, stores, or fuel. If used to carry oil or other 
fuel, these spaces shall be regarded as part of the vessel’s = space and 
shall not be subject to separate deduction. 

Art, XI. Each of the spaces enumerated in Article X, sections 1 to 
10, unless otherwise specifically stated, snall be subject to such condi- 
tions and requirements as to marking or designation and use or purpose 
as are contained in the navigation or registry laws of the several coun- 
tries, but no space, other than fuel spaces deducted under Article XIII 
of these rules, shall be deducted unless the use to which it is to be ex- 
clusively devoted has been appropriately designated by official marking. 
In no case, however, shall an arbitrary maximum limit be fixed to the 
aggregate deduction made under Article X. 


(B) DEDUCTIONS FOR VESSELS PROPELLED BY ENGINES. 


ART. XII. The net or register tonnage upon which tolls and other 
charges based upon tonnage shall be paid by vessels of commerce, Army 
and Navy transports, colliers, supply ships, and hospital ships, as defined 
in Article I, propelled by engines, for passage through the Panama Canal, 
shall be the tonnage remaining after the following deductions have been 
made from the gross tonnage. One hundred cubic feet, or 2.83 cubic 
meters, shall constitute 1 gross or net ton. Vessels propelled partly by 
sails and partly by engines shall be classed as “vessels penopeneg by: 
engines:’ 

Section 1. The spaces specified above in Article X shall be deducted 
from the space included in gross tonnage to ascertain net tonnage in the 
case of vessels propelled by engines as in the case of vessels not propelled 
by engines. 

Src. 2. The space occupied by the engines, boilers, coal bunkers, 
fuel-oil tanks, double-bottom fuel and feed-water compartments, shaft 
trunks of vessels with screw propellers, spaces, within a closed-in side- 
to-side erection, that are framed in around the funnels or that are re- 
quired for the introduction of ligkt and air to the engine room to the 
extent that the framed-in spaces around the funnels and the light 
and air casings are located below the deck or covering of the first or 
lowest tier of such erections, if any, on the upper deck, as defined in 
Article IV, section 3, and are contained in closed-in side-to-side erec- 
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tions, spaces necessary for the proper working of the engines, and spaces 
occupied by the donkey engine and boiler when situated within the 
‘boundary of the engine room or within the light and air casings above 
the engine room and when used in connection with the main machinery 
for propelling the vessel. When the shafts of screw propellers pass 
through open spaces not inclosed within tunnels, the spaces allowed in 
lieu of the tunnels must be of reasonable dimensions suitable for the 
vessel in question. When any portion of the engine or boiler rooms is 
occupied by a tank for fresh water, the space thus taken up shall not 
be deducted. 

Donkey-engine and boiler spaces, when deducted according to Ar- 
ticle XIV below, shall not be made a separate deduction. 

The portion of the framed-in spaces around the funnels and of the 
light and air casings that extend above the deck or covering of the first 
or lowest tier of side-to-side erections, if any, on the upper deck, as de- 
fined m Article IV, section 3, and surrounding the said space or spaces 
are exempted from measurement and form no part of the space deducted 
under this section. 7 

Src. 3. The deductions made for propelling power, including all those 
provided for in section 2 of this article, shall in no case exceed 50 per 
cent of the gross tonnage, except in case of tugs employed exclusively 
as tugs. In other respects the spaces enumerated in section 2 shall, 
except as otherwise specifically stated, be subject to the requirements 
as to designation or marking and use or purpose contained in the navi- 
gation or registry laws of the several countries. 

Sec. 4. The deductions made for propelling power provided for in 
section 2 of this article shall be made according to the provisions of 
Article XTII or of Article XIV, as the owner of the vessel may elect. 

Sec. 5. Double-bottom compartments that are set aside to be used 
exclusively for the stowage of feed water for the ship’s boilers shall be 
deducted. | 

Arr. XIII. In ships that do not have fixed bunkers, but transverse 
bunkers with movable partitions, with or without lateral bunkers, and 
in ships with fuel tanks or double-bottom fuel compartments which may 
be used to stow cargo or stores, measure the space occupied by the engine 
rooms, and add to it for vessels with screw propellers 75 per cent and for 
vessels with paddle wheels 50 per cent of such space. 

By the space occupied by the engine rooms is to be understood that 
occupied by the engine room itself and the boiler room, together with the 
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spaces strictly required for the working of the engines and boilers, with 
the addition of the spaces taken up by shaft trunks (in vessels with 
screw propellers), the spaces which inclose the funnels and the casings 
necessary for the admission of light and air into the engine room to the 
extent that such spaces are located below the upper deck or below a 
deck with openings (usually designated as tonnage openings) which 
may be so closed as to permit the carriage of cargo or stores under the 
deck or a portion thereof, and donkey-engine and boiler spaces when the 
donkey engine and boiler are situated within the boundary of the main 
engine room or of the light and air casing above it and when they are 
used in connection with the main machinery for propelling the vessel. 
When the shafts of screw propellers pass through open spaces not in- 
closed within tunnels, the spaces allowed in lieu of tunnels must be of 
reasonable dimensions suitable for the vessel in question. When a 
portion of the space within the boundary of the engine or boiler rooms 
is occupied by a tank or tanks for fuel oil or fresh water, the space con- 
sidered to be within the engine room shall be reduced by the space taken 
up by the tank or tanks for fuel oil or fresh water. 

The cubical contents of the above-named spaces occupied by the 
engine room shall be ascertained in the following manner: Measure the 
mean depth of the space occupied by the engines and boilers from its 
crown. to the ceiling at the limber strake; measure also three, or, if nec- 
‘essary, more than three, breadths of the space at the middle of its depth, 
taking one of such measurements at each end and another at the middle 
of the length; take the mean of such breadths; measure also the mean 
length of the space between the foremost and aftermost bulkheads or 
‘limits of its length, excluding such parts, if any, as are not actually 
occupied by or required for the proper working of the engines and boilers. 
Multiply together these three dimensions of length, breadth, and depth, 
and the product will be the cubical contents of the space below the crown. 
Then, by multiplying together the length, breadth, and depth, find the 
cubical contents of the space or spaces, if any, which are framed in for 
the machinery, for inclosing the funnels, or for the admission of light 
and air, and which are located between the crown of the engine room 
-and the uppermost deck or covering of the first or lowest tier of side-to- 
side erections, if any, on the upper deck, as defined in Art. IV, section 3. 
Add such contents, as well as those of the space occupied by the shaft 
trunk and-by any donkey engine and boiler located within the boundary 
.of the engine room or of the light and air casing above the engine room 
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and used in connection with the main engines for propelling the ship, to 
the cubical contents of the space below the crown of the engine room; 


t fl bh aaa Luo fA ma Le S” OD nS anew ae tha manciramanta ara 
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tended are not to be included in the measurements for deductions.. 
When any portion of the engine or boiler rooms is occupied by a tank for 
fresh water, the space considered to be within the engine and bòiler 
rooms shall be reduced by the space taken up by the tank for fresh water. 

The contents of the shaft trunk shall be measured by ascertaining, and: 
multiplying together, the mean length, breadth, and height. The prod- 
uct divided by 100, or 2.83, according as the measurements are taken. 
in English feet or in meters, gives the tonnage of such space. When. 
the shafts of screw propellers pass through open spaces not inclosed © 
within tunnels, the spaces allowed in lieu of tunnels must be of reason- 
able dimensions suitable for the vessel in question. 

The tonnage of the following spaces below the deck or covering of the. 
first or lowest tier of side-to-side erections, if any, on the upper deck, as: 
defined by Art. IV, section 3, is ascertained by the same method, vizs | 
(a) The spaces framed in around the funnels. (6) The spaces required 
‘for the admission of light and air into the engine room. (c) The spaces. 
if any, necessary for the proper working of the engines. (d) Spaces 
occupied by the donkey engine and boiler when used in connection with 
the main engines for propelling the ship and when situated within the 
boundary of the engine room or of the casing above the engine room. 
(e) Fuel-oil tanks and double-bottom compartments fitted for the. 
stowage of fuel oil. . 

Arr, XV. Under no circumstances shall any space which has not. 
been included in the gross tonnage be deducted from gross tonnage. 

The use of the whole or any portion of a deducted space, other than. 
` fuel spaces deducted under Article XIIT, to stow cargo of any kind or 
stores other than boatswain’s stores, or to provide passenger accommo- 
. dations, shall be evidence that the entire space thus wholly or partially 
occupied is a part of the actual earning capacity of the ship, and the 
entire space shall be added to, and become a permanent part of, the 
net tonnage upon which Panama Canal tolls shall be collected. 

Art. XVI. Only such officials as are authorized in the several foreign 
countries and in the United States to measure vessels and to issue ton- 
nage certificates for purposes of national registry, and such other officials 
as are authorized by the President of the United States, or by those 
acting for him, to measure vessels and to issue Panama Canal tonnage 
certificates, shall have authority to measure vessels for Panama naviga- 
tion or to issue Panama tonnage certificates. 

ART. XVII. Tonnage certificates presented at the Panama Canal 
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shall be subject to correction by the official or officials authorized by the 
President of the United States, or by those acting for him, to administer 
these measurement rules, in so far as may be necessary to make the 
certificates conform to these rules. 

Arr. XVIII. The Panama Canal tonnage certificates issued by the 
measurement authorities of the United States and the several foreign 
countries shall correspond in substance and form to the sample certifi- 
ate appended to these rules. Blank certificates in English will be 
furnished by the Secretary of War or the Governor of the Panama Canal 
upon request of the measurement authorities of foreign countries. The 
measurement authorities of any foreign country may also provide them- 
selves with Panama Canal measurement certificates printed in English 
or in the language of the foreign country, provided such certificates 
strictly correspond in substance and form to the sample certificate 
appended to these rules. 


RULES APPLYING To VESSELS OF War, OTHER THAN ARMY AND Navy 
TRANSPORTS, COLLIERS, SUPPLY SHIPS, AND HOSPITAL SHIPS. 


Art. XIX. The toll on warships, other than Army and Navy trans- 
ports, colliers, supply ships, and hospital ships, shall be based upon their 
‘tonnage of actual displacement at the time of their application for pass- 
age through the canal. The displacement tonnage of such warships 
. shall be their displacement before the vessels have taken on such coal, 
fuel. oil, stores, or supplies as may be purchased and taken on board 
after arrival at the canal for transit through the same. . 

Arr. XX. “Warships” in the meaning of Articles XIX to XXIV 
‘shall be considered to be all vessels of war, other than Army and Navy 
transports, colliers, hospital ships, and supply ships, as defined in Art- 
icle [. Warships are vessels of Government ownership that are being 
‘employed by their owners for military or naval purposes. i 

Aer. XXI. Every warship, otber than Army and Navy transports, 
colliers, supply ships, and hospital ships (as defined in Art. I) upon 
applying for passage through the Panama Canal shall, in order to facil- 
itate the ascertainment of its mean draft, be anchored or placed at such 
station or location as shall be designated by the Governor of the Panama 
‘Canel or by the officials authorized to act for him. ` 

Arr, XXII. The commander of every warship, other than Army and 
Navy transports, colliers, supply ships, and hospital ships (as defined 
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in Art. I), applying for passage through the Panama Canal shall exhibit. - 
for examination by the Governor of the Panama Canal or by the officials 
authorized to act for the Governor of the Panama Canal an official 
document containing the vessel’s curve of displacement, its curves for 
addition to displacement for change of trim, and a scale so arranged that: 
the displacement at any given mean draft is shown. Such document. 
or documents shall be issued and be certified as correct by competent 
- authorities of the Government to which tke vessel belongs. 

Art. XXIII. The actual displacement of warships shall be deter- 
mined from their official displacement scale and curves, and shall be 
expressed in tons of 2,240 pounds. Should the displacement scale and 
curves of a warship show or state the vessel’s displacement tonnage in. 
metric tons of 2,204.62 pounds, the tonnage so expressed shall be multi- 
plied by 0.9842 for the purpose of converting the tonnage into tons. of 
2,240 pounds. | 

Art. XXIV. Should any warship, other than fone and Navy trans- 
ports, colliers, supply ships, and hospital ships (as defined in Article I) 
apply for passage through the Panama Canal and, for reasons satis- - 
factory to the Governor of the Panama Canal, not have on board the 
duly certified document or documents specified in Article XXII, the 
Governor of the Panama Canal, or the officials authorized to act for 
him, shall then determine the displacement of the vessel, using such 
reliable data as may be available, or by taking such dimensions of the 
vessel and using such approximate methods as may be considered nec- 
essary and practicable. The displacement tonnage so determined shall 
be considered to be the displacement of the vessel. 


PANAMA CANAL TONNAGE CERTIFICATE FOR THE SHIP 


Pr ee ee ee ce ee ee E E O E E S E O E E O E O E E a O E E E E L T 


4 4 
Tonnage on Certificate 
Official -Port of of National Registry | Register | Register | Register 


Name of Ship Like Or! Registry |---| Length | Breadth |` Depth 
5 igna 





Ws pe | Oh À a a | a: | WAN A a a | a A A | AA 
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DETAILS OF PANAMA CANAL GHOSS TONNAGE 








Tons of | Cubie ft. 











100 cu. or cu. Tons of 100 
ft. meters fas dt 
The spaces measured for gross tonnage in this ship comprise the fol- 
Icwing and no others, viz: l 
1. Space or spaces under the tonnage deck, viz: 
(a) Space between tonnage deck and double bottem.......J......5. 
{b) Double-bottom compartments available for fuel, cargo, 
feed-water, OF SOLER c.656.6642506:04 66084 Cod aS eA TESS 
Total space under tonnage deck... .. ccc cee neceerfeceveerelevesccscrslecces ies 
2, Space or spaces between the tonnage deck and uppermost full 
length SOc rs aier bo Grdnb db Showa a eee a eae Bee Leet o onera ean eee 





(bf Bridge SOROG 4 is Sey ae ai en nEn Wed ee aR erata 
(6) POON. 660 hc te ease eerste ted Ole oie dade ee ee 
tay Brok or DreakS ys ye ok NORE ERR ee Oe ae ees 
(e) Turret epatite arra eiaa Pee ae ew hee aw eee ewes 
i) Crunk pitseri bead Set Ware aaa ee eea Wades Oe Aiea eal Soa a RNAS 
(g) Round houses......tons,..tons,..tons,..tons,.. tons i 


cc as 


tae ean aw 


a.. uaa e tond,..tons,,.tons,,.tons,..tons 
(b} Side houses.......tons,..tons,..tons,..tons,..tons 
= yaaa. tons,.,tons,..tons,,.tons,..tons 
ti) Companion house or companionway (dimensions and ton- 
ngge of part used as smoking room or for other special 
THIPOOSES) cies ges. Viv a0 4k Re ea ae Hs Cea aoe aan 
(j) Fassageways serving measured 8paceS.... 0. cee tees melee een eae 
(k) ‘Cookhouses, galleys, bakeries, and condenser spaces.... 
(I) Lavatories, water-closets, latrines, privies, toilets, wash 
Arid: bath TOON sist wa 2eeuded oh eee Oe e en sowly saa 
(m) Wheelhouses, chart house, house for donkey engine and 
boiler, spaces for anchor gear, steering gear and cap- 
stan, loakout houses, and other closed-in spaces used in 
working the ship; s rers curks envenena ea aie esaa awa 
(m) Sal room sae a alas os Woes So a a a Ge a a a ra A 
(0) Dostsmaln S GtOVAB: r usnrisssote akis veain eiaa ea eee 
(p) Hatchways......,.tons,..tons,.,tons,.,tons,.. tons i 


. 
« 
` 
2 
= 
* 
= 


taaa oo tons,,.tons,..tons,..tons,.. tons 
Excess above one-half per cent of the gross tonnage as figured 
BWV Goa d.6 eke E ae sr bowen eee eee eens 
Total closed-in spaces on or above the uppermost full length 


sa cad E hee OCR EEA LE ORE TA FRR ORE #4 et pane 


Tons of 
. 100 ou. 
; ft. 
3. Closed-in spaces under or in permanent constructions on or 
above the uppermost full length deck, viz: 
(a) Forecastle sa 2 G64 daw OUO NEEE AEA Seek eee a aes oe Pe ewer 
Panama Canal gross tonnage *.. 0. eee lence ee elee eee ances 








* For spaces not included in Gross and Net Tonnage, see page 4 of this Certificate. 
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DEDUCTIONS FROM GROSS TOUNAGE * 





Tons of | Cubic feet 


100 oubie| or cubic pons of 200 


cubic feet 


3. Crew accommodations, viz: feat meters 
(a) Berthing accommodations and passageways serving them) 
(name them):—Seamen.....tons, firemen... . tons, 
quartermasters....tons,....tons,..,.toms,..... tns, |ecesivis 


(b) Mess rooms, ward and dressing rooms, bath and wash 
Tooms, medical attention rooms, ete., E separate from 
berthing accommodations. ........+-.ceeeee? pr arenas “ee 
2. Officers’ accommodations and passageways serving them. . State 
dimensions and tonnage.) 
(a) Berthing accommodations: (Name them): 


Chief officer....... RRT EEE TEPEE DERESE tens, 
2d oeer., a.nns LOD P E E EE tens, 
_ chief engineer........ tons, 2d engineer........ tens, 
8d engineer,......... LONG) ooo e Bega ee eee tens, cae 
boatswain........... tons, carpenter.......... tons, 
die A Gees eke ae SONI Ge oat ee eee ee es 
(b} Mess rooms: Officers. . pp LOMB pio aaa eaters t . tons, | 
Venoinders. „tons, petty officers...... teas, J" i . 
(c) Bath and wash rooms: Officers. .tons,.....,...... ‘tens, 
Engineers........ tons, petty officers tens, | | °°" *" 
(d) Doctor's cabin. oie ions ohne ee heeds kites Py een ee 
(e) Master's Cabins ca sooo s sia Gade ees a4 Seeds eaa aaa ees wedas 


3 Cookhouses, galleys, bakeries, and condenser spaces for exc usive 
use of officers, engineers, and crew (state dimer.siors 
and tonnage): 


4. Lavatories, water-closets, latrines, Privina; and toilets, for exclc- 
sive use of officers, engineers, and crew, and parsage- 
r ways serving them (state dimensions ani tonnage) viz: 


Cle coc eis oe te es LOUK, or os cai eS tcns, | 
. eeasp do @ se ve @e ape een eet e tons, 2eeteewe env @we en eee ae t tens, f eecnee «re 
Me) Rpt a E cs shies Was Wicd TONS, ei ae ae. Areas tens, í 


5. Closed-in spaces used in working the ship, and passageways Bery- 
‘ing them (state dimensions and tonnage ) viz: 


‘Chart house.....c..-.000- tons, Lookout house..... tons, |} 
Signal house..... (aketees tons. Wheelhouse....... tens, 
Space for steering gear... .tons, spacefor capstan. .... EDR | u, 
j donkey engine and boiler room, as under Article X, , 
SEEST T CONS; ih sen oe TODS, ase anoo iro CO, 
Ghat ye aoe TODS, siana teroeh tons, ....... .tens, | 


6. Sailroom as limited in Article X, Sec. 6 (dimension3 and tonnage)}-+-+ +++) 
. Bostswain’s store-rooms (dimensions and tonnage!....... ...-frser tert 
. Water-ballast spaces other than double-bottom zompartz.ents, i 
l under conditions provided in Article X, Sec. 10. aferre 
9. Double-bottom feed-water compartments as under Article XII, 

a EEE E T EEE ET A rer EEEE . 


Total deduction, other than for propelling power., .. perrete 


Panama canal net tonnage (without deducticn far 
propelling power)......... EE EN ee ey eee 


D | 





* No space, other than fuel spaces deducted under Article XIII of the Panama Measurement Rules, 
shali be deducted unless the use to which it is to be exclusivel:7 devoted has been sppropnately desig- 
mated by official marking. 


+ References to articles and sections are to the ‘‘ Rulss for the Messurement of Vessels for the Panama 
Canal.” 
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FURTHER DEDUCTIONS FOR PROPELLING POWER IN CASE OF VESSELS Tons of 


PROPELLED BY ENGINES: 100 cubic 
- feet 





Either (1) applicable to ships with fixed bunkers or with fuel-oil tanks}. 
or double-bottom compartments which can not be 
used to stow cargo or stores: 
(a) Engine room as measured (as defined in Article XIV) 
Tonnage below deck......... er ere 
Tonnage between decks.............50- paired 
(b) Fixed coal bunkers or fuel-oil tanks and double-bottom 
compartments fitted for stowage of fuel oil, .....-}.....0.. 
Total deduction for propelling power............-/.... ie clases wees er re 
Panama canal net tonnage, power deduction by actual 
measurement (Arts. XII and XIV) (Limited except for 
tugs to 50 per cent of gross tonnage)....... AESA nee Lie ES PEER 


Tons of 
100 cubic 
feet 


Or (2) Danube rule as defined in Articles XII and XII: 
(a) Engine room as measured (as defined in Article’ XIII) 
Tonnage below deck... 2... cee eee cece et enes 
Tonnage between decks....... TEE eee ts 
(b) In a vessel with screw propellers +- 75 per cent of en- 
gine room as measured... .. 2. ccc eee eee tent eee Panu 
(c) In a vessel with paddle wheels + 50 pót cent of engine 
room as measured........... eee eT ee ee ee veers 
Total deduction on propelling power. (Limited| 
except for tugs to 50 per cent of gross tonmage)|.......closesceeeer|urcesnven 


Panama canal net tonnage, power deduction by Danube 
rule (Arts. XIE and XIID)................ apnea sats er Pear ere ere ee $ 


e E E 
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BFACES NOT INCLUDED IM GROBS TONNAGE 


Information must be given conzerning all spaces exempted from measurement 


1. Exemptions under Article IV, Sec. 1 (a)—-(Name or otherwise identify) .......0...e0000 EETA 
` 2. Exemptions under Article IV, Sec, 1 (b)—(Name and state separately the dimensions and tonnage 
of the parts exempted): f 3 2 
POON tse 5 cs hk ae tice ne EE aa desea Se E E etalon EEEE EE EEPE 
-Forecastle......... ee eT eee EEA A Nai nee 
Bridge. .... ava hides eee Joessa G oe a Res See ee eee eee eee eee or 


8.. Exemptions under Article IV, Sec. 1 (c)-—(Name and- state separately the dimensions and ERN 
_of the parts exempted): 


Poop env vevet ouor DRO LEL SE E SE ee meee 2 whee E a a eerer eee dbte use ea nw nnn eevee ewe we eee amwaeennnane 
‘ i i 
Forecastle. oes @ ee ene oversee vr EE wn ene mene eee OOP ese vee aanaa se, em eee dew ann rw newer neee aes eeeereanrrave 
. ' e 

Brid a 

Tl ge sepeaeoeoaaes sorvad LEE SE EE EE E EE EE SE EE E EE E E u a a a a E a ee ee E e esrceusnpt event so even gneea eee eeoacaseaoue 

A 

anat eaasve etme wmpeeaehe te nava Å. L E E E E a weaaad ag@emenetetarvracrms hr e eee C E EE S EE EE ET EE] oe asp eaeuomeeaeaeeea tae tbieosvnans 
ev ane “ece eee te ee we ere eee ewr een ane ew ee em ewe ee ewer reer eer semawewm ae ee eee e se ewes e ewe Base aeseeevranre 
ep eet E E E E E Peeve E E a a tee LEE SE E S E E r E S E E E E LEE EE SE SE SE SE £©h@ wt E r E a r wane ote ate @@*# Pe @e Beate eaeteaeeau eons 


4. Exemptions under Article IV, ‘Sec. 2. Name the deck and state separately the dimensions and 
tonnage of the parts exempted): 


| i, i ee ee ee ed ta EE SE SE SS E SE SE SE E E vee ede e e E O E E E BRP E E E E E eerresevevea vee eH Fe See E O a E o E E E E E E E a 
+ 


* v 
ve tager oes » tivari vove H CE E EE SE EE EE EF Z SE T E E E o E E E E eee eee LES SE JE SE ee ZE E E eoneneenae eae E E LS E E 


5, Exemptions ae Article IV, Beo. 3 (Name spaces exempzed): 


Spaces framed in round funnels.,....2..+: OEE ten wees ers Tee ETE ee eae beatae sk 

Spaces framed in round light and air casings.......... Pe Pr ee rT eee ee he ee ee puted 

6. Exemptions under Article IV, Seo. 4.--(Name or give number of double-bottom compartments 
exempted): ` 


a 
espeor: szerte ortkesrvte ser aene ema ee ee eee drew ere ee aeeumM tnana‘ 


8. Exemptions under Article IV, Sec. 7.—-(Name or otherwise identify spaces exempted): 


o*@ + @ @eeteeeeveep eevee ere eanvsaese etter eevee een de eae ewe E E E E E E E E E E Ree ee E E EHR EH Ee RHE DHE HR EERE KREBS ERR ERE E 


ere te tun ese eae eee Pee ere see te E aenn nee een eae meme ma eme tree eeeaese oe Oe rep eeerreeve eee e Pe eaeeR eo Rete HR ae EHR AE 


9. Particulars as to hatchways (Article IV, Sec. 5} need not be restated if fully given on second page 
of this certificate. i 


` t 
toron oawadan an ongoy glann tee eae ore ne opaeevrenenmespeaeaetrune av ea‘ d’ ee ee ee | 


10. State any other particulars of exempted spaces: 


` 


This is to certify that the. ....essssenssssuses ship above named has been messured in actord- 
(Nationality) 
ance with the Rules for the Measurement of Vessela for the Panama Canal, and that the particulars of 
tonnage contained in this Certificate are correct. 
Given under my hand at......ccccececeee sees BRB... le cess ee eee eee e 19L 
i ` ™ s wen ccccacnsesevecevencvesecee + (Bignature.) 


BR ees erreeevess s, . (Official position.) 
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TREATY OF ALLIANCE AND DEFENSE BETWEEN BULGARIA AND GREECE ! 
Signed at Sofia, May 16, 1912 


Considering that the two kingdoms firmly desire to keep peace in the 
Balkan Peninsula and that they can, by means of an effective treaty of 
alliance and defense, better respond to this need; | 

Considering, with the same object in mind, that the peaceful existence 
of different nationalities side by side in Turkey, on the basis of a real 
and bona fide political equality, and respect for the rights proceeding from 
treaties or otherwise granted to the Christian nationalities of the Empire 
constitute the conditions necessary for the stability of the state of affairs 
in the Orient; 

Considerar: finally, that the co-operation of the two acdsee in 
the manner indicated, is of a kind, in the very interest of their good rela- 
ticns with the Ottoman Empire, to facilitate and strengthen good under- 
standing between Greek and Bulgar in Turkey; | 

The Government of His Majesty the King of the Bulgarians, and 
the Government of His Majesty the King of the Hellenes promise not 
to give this agreement, which is purely one of defense, an aggressive 
tendency in any way whatsoever, and having resolved to conclude an 
alliance of peace and of reciprocal protection in the terms here below 
indicated, have appointed as their plenipotentiaries [names of pleni- 
potentiaries], 

Who, after having exchanged their full powers, have agreed upon 
the following: 

ARTICLE 1 


If, contrary to the sincere desire of the high contracting parties and 
in spite of the attitude of their governments in avoiding all acts of ag- 
gression and all provocation toward the Ottoman Empire, either of the 
two states should be attacked by Turkey, either in its territory, or by 
a systematic infringement of the rights proceeding from treaties or from 


1 Translated from Le Memorial Diplomatique, November 30, 1913, p. 617. 
. 81 
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the fundamental principles of the law of nations, the two high contract- 
ing parties are bound to aid each othe: res iprocally with their entire 
armed forces, and consequently not io make peace except conjointly 

and in concert. ' 


ARTICLE 2 2 


The two high contracting parties mutaally promise, on the one hand, 
to use their moral influence with their nstionals in Turkey to contribute ` 
sincerely to the peaceful co-existence of ihe elements forming the popu- 
lation of the Empire, and, on the other hand, to give each other recip- 
rocal aid and to act in concert, in taking eny step with the Ottoman 
Government or with the great Powers, with a view of obtaining or insur- 
ing the enjoyment of rights proceeding from treaties or otherwise granted 
to Greek and Bulgarian nationals, the epplication of political equality, 
and constitutional guarantees. 


ARTICLE 3 


The present treaty shall remain in forze for three years from the date 
on which it is signed and shall be tacithy renewed for one year, except 
in case of denunciation. Its denunciaticn must be made known at least 
.six months before the expiration of the third year from the date on 
which it is signed. 


roe 4 


The present treaty shall be kept secre. It may not be communicated 
to a third Power, either in whole or in part, nor may it be divulged, in 
whole or in part, except with the consent of the two high contracting 
parties. 

' he present treaty shall be ratified as soon as possible. The ratifica- 
tions shall be exchanged at Sofia (or at Athens). 

` In faith whereof, the respective plenipotentiaries have signed the' 
present treaty and have thereto affixed sheir seals. 

Done, in duplicate, at Sofia, on May 16, 1912. 

I. E. GUECHOFF. 
D. PANAS. 
- DECLARAT-ON . 
-Article 1 does not apply in case of var between Greece and Turkey . 
as a result of the admission of Cretan deputies to the Greek Parliament 
against the will of the Ottoman Government. In such case, Bulgaria 
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is bound only to observe friendly neutrality toward Greece; and, as the 
settlement of the crisis in the affairs of the Orient, resulting from the 
events of 1908 (likewise-as to the Cretan question), is a matter of gen- 
eral interest and of a kind, without disturbing the equilibrium m the 
Balkan Peninsula, to strengthen the international situation there in 
the interest of peace, Bulgaria (independently of the engagements as- 
sumed by the present treaty) promises not to hinder in any way any 
action which may be taken by Greece aiming to settle this question. 

I. E.  GUECHOFF. 

D. PANAS. 


MILITARY CONVENTION BETWEEN BULGARIA AND GREECE? 
Signed at Sofia, September. 22, 1912 


His Majesty the King of the Bulgarians and His Majesty the King of 
the Hellenes, desiring to complete with a military convention the treaty 
of alliance and defense, concluded at Sofia on May 16, 1912, between the 
Kingdom of Bulgaria and the Kingdom of Greece, have, for this pur- 
pose, appointed as their plenipotentiaries: | 

His Majesty the King of the Bulgarians: His Excellency Iv. E. Gue- 
choff, ete., etc.; 

His Majesty the King of the Hellenes: His Excellency D. Panas, etc., 
etc., 

Who, after having communicated to one another their full powers, 
found in good and due form, have agreed upon the following: | 


ARTICLE 1 


In case Greece, conformably to the obligations proceeding from the 
treaty of alliance and defense concluded at Sofia on May 17, 1912, be- 
tween Bulgaria and Greece, should take military steps against Turkey 
in a Bulgaro-Turkish war; or in case Bulgaria should take such steps 
against Turkey in a Turko-Greek war, the two states, the Bulgarian 
and the Greek, engage to aid each cther mutually, Greece with an effec- 
tive force of at least one hundred and twenty thousand men, and Bul- 
garia with an effective force of at least three hundred thousand men. 
These forces must be equally well fitted to take the field upon the fron- 


1 Translated from Le Memorial Diplomatique, November 30, 1913, p. 617. 
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tier and to take part in military operations beyond the boundaries of 
the national territory. 

The above-mentioned trcops must be concentrated on the frontier 
and in a position to cross it within twenty days at latest from the date 
of mobilization or of the notice given by one of the contracting parties 
that a casus federts has occurred. 


ARTICLE 2 


In case Greece should be attacked by Turkey, Bulgaria engages to ` 
declare war on the latter Power and to take the field against it with 
all its forces, fixed by the terms of the preceding article at a minimum 
of three hundred thousand men, conforming its military operations to 
the plans of the Bulgarian General Stafi. 

In case Bulgaria should be attacked by Turkey, Greece engages to 
declare war on the latter power and to taxe the field against it with all 
its forces, fixed by the terms of che precedirg article at a minimum of 
one hundred and twenty thousand men, conforming its military opera- 
tions to the plans of the Greek General Staff. The principal object of 
the Hellenic fleet, however, should be to tecome mistress of the Aegean 
Sea and to cut off communication thereon between Asia Minor and Tur- 
key in Europe. l 

In the cases’ provided for by the two preceding paragraphs, Bulgaria 
engages to take the offensive with a considerable portion of its army 
against the Turkish forces concentrated in the region of the vilayets of 
Kossovo, Monastir and Salcnica. If Servia, by virtue of its agreements 
with Bulgaria, takes part in the war, Bulgaria may dispose of its entire 
military forces in Thrace, but in such case it engages, with respect to 
Greece, by the present instrument that efeccive Servian military forces _ 
of at least one hundred and twenty thousand fighting men shall take 
the offensive against the Turkish forces concentrated in the region of` 
the three vilayets above-mentiozed. 


ARTICLE 3 


If Bulgaria and Greece, ky the terms of a prior agreement, declare 
war on Turkey, they are both bound, unless otherwise provided by 
special agreement, to take the field with the effective forces specified 
in Article 1 of the present convertion. 

The provisions of the last two paragrani; of Article 2 apply in this 
case also, 
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ARTICLE 4 


In case either of the contracting governments should declare war on 
a state other than Turkey, without a previous understanding and with- 
out the consent of the other government, the latter is released from its 
obligations, as specified in Article 1, but nevertheless remains bound to 
observe, as long as the war lasts, friendly neutrality with regard to its 
ally. 
ARTICLE 5 


In case of a joint war, neither of the allied states may conclude an 
armistice of longer duration than twenty-four hours, without a previous 
understanding and without the consent of the other allied state. 

An understanding in writing between the two contracting pariies, 
shall be necessary also before either of them may enter into negotiations 
with a view to peace or conclude a treaty of peace. 


ARTICLE ‘6 


{n case Greece, after Bulgaria and Greece have mobilized their armed 
forces or have taken the field, should, as a result of the wishes of the 
inhabitants of the island, find itself forced to settle the Cretan question 
and should be attacked on that account by Turkey, Bulgaria engages 
to come to its aid, conformable to Article 1 of the present convention. 


ARTICLE 7 


The chiefs of the general staffs of the Bulgarian and Greek armies 
must inform each other in good time as to their plans of operation in 
ease of war. They must, moreover, make known every year such modi- 
fications as are made in these plans as a result of changed conditions. 


ARTICLE 8&8 


The present convention shall become binding upon the two contract- 
ing parties immediately upon being signed. It shall remain in force as 
long as the treaty of alliance and defense of May 16, 1912, in which it 
is incorporated as an integral part. 

Done, in duplicate, at Sofia, on September 22, 1912. 

I. E. GUECHOFF. 
GENERAL FITCHEFF. 

D. Panas. 

J. P. Meraxas, Captain. 
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GENERAL ARBITRATION TREATY BETWEEN THE REPUBLIC OF COLOMBIA 
AND THE ARGENTINE REPUBLIC 1 


Signed at Washingtor, January 20, 1912 


.The Governments of the Republic of Colombia and the Argentine 
Republic, adherents to the Convention of July 29, 1899, and signatories . 
of that of October 18, 1907, concluded at The Hague for the pacific 
settlement of international disputes. desiring, in consonance with their 
traditional policy, to consecrate the principle of obligatory arbitration 
in their reciprocal relations, have decided to conclude a treaty ad referen- 
dum to that end, and have appointed as their representatives for this 
purpose their Envoys Extraordinary and Ministers Plenipotentiaries to — 
the Government of the United Stazes of America, General don Pedro 
Nel Ospina and Doctor don Rómulo 8. Naón, respectively, 

Who, by virtue of said authority, have agrzed upon the following 
articles: 


Azem I 


The high contracting parties pledge themselves to submit to arbitra- 
tion all controversies which for any cause mgy arise between them, 
provided that they do not affect the precepts of the Constitution of ` 
either state and that it may nct b2 possible to settle them by direct 
negotiations. 


ARTICLE II 


In each particular case the higa ccntracting parties shall sign a special 
agreement defining the matter in dispute, and, if necessary, the seat 
of the tribunal, the amount that each party must deposit in advance as 
security for the payment of costs, the form of the Tribunal, the dates 
for the constitution of the same and for the exchange of pleadings and 
documents, and in general all the conditions upon which they may 
agree. In the absence of a compromis, the arbicrators appointed under 
the rules established in Articles III and IV of the present treaty, shall 
pass Judgment upon the claims that may be submitted to them. More- 
over, and in the absence of a special agreement, the rules established by 
the Convention for the Pacific Settlement of International Disputes, 


1 Translated from the Boletin del Minisierio de Relaciones Exteriores, Colombia, 
1913, pages 931-933 i 
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‘signed at The Hague on July 29, 1899, shall be applied with the modifica- 
tions and additions contained in the following articles: 


Arricite III - 


Unless otherwise stipulated, the tribunal shall be composed of three 
members. Each of the parties shall appoint an arbitrator, chosen 
preferably from the list of members of the Permanent Court established 
by the Hague Convention above referred to, and the two arbitrators 
thus appointed shall agree as to the selection of an umpire. Should 
dgreement on this point not be reached, the parties shall request a third 
Power to make the designation of the third arbitrator, and if they should 
not agree on this point, then the Queen of the Netherlands or her suc- 
cessors, shall be requested by the parties to make the designation of the 
umpire. The third arbitrator shall be chosen from the list of the afore- 
said Permanent Court. He shall not be a national of either of the two 
contracting nations, nor have his domicile or residence within their 
territories. The same person shall not act as umpire in two successive 
-CaSes. 


ARTICLE IV 


In case ‘the parties should not reach an agreement as to the constitu- 
tion of the tribunal, the arbitral functions shall be conferred upon a sole 
arbitrator, who, unless otherwise stipulated, shall be appointed accord- 
ing to the rules established in the next preceding article for the designa- 
tion of the umpire. 


ARTICLE V 


The award shall be determined by a majority of votes. It shall not 
mention the dissenting opinion of any of the arbitrators, and shall be 
signed. by the presiding arbitrator and by the secretary, or by the sole 
arbitrator. 


ARTICLE VI 


The award shall decide the controversy definitely and without appeal. 
However, the tribunal or arbitrator.who has pronounced the sentence 
shall have power, upon petition and before the execution of the judg- 
. ment to reopen the cause for revision, in the following cases: First, If 
the award was based upon false or erroneous documents; Second, If the 
- award is vitiated, in.whole or in part, by an error of fact in the ee 
cedure or documents in the case. 


88 THE AMERICAN JOURNAL OF INTERDATIONAL LAW 


ARTICLE - VII 


All differences which may arise between the parties relative to the 
execution or interpretation of the award, shall be submitted to the de- 
cision of the tribunal or arbitrator that has rendered it. 


Arricue, VIII 


The present conyention shall remain in force for ten years, from the 
date of the exchange of ratifications. If twelve months before the ex- 
piration of said term neither of the high contracting parties shall have 
declared its intention to terminate the same, Fb shall continue in force 
until the expiration of a year after one of the parties shall have de- 
nounced it, 
ARTICLE IX 


This convention shall be submitted by the signatories to the approval 
of their.respective governmenis, and if it shal be thus approved, and 
shall also be ratified according to the laws of koth countries, the ratifi- 
cations shall be exchanged as soon as possible. 

In faith whereof the plenipotentiaries have signed and sealed the same, 
at Washington, D. C., this 20th day of Jantary, one thousand nine 
hundred and twelve. (L. S) Psepro Nex OSPINA. 

(L. S5) R. S. Nadén. 


GENERAL REPORT ON THE DECLARATION CONCERNING THE LAWS OF NAVAL 
WARFARE PRESENTED TO THE LONDON NAVAL CONFERENCE ON BE~ 
HALF OF ITS DRAFTING COMMITTEE l 


[Translation] ? 


On the 27th February, 1908, the British Government addressed a 
circular to various Powers inviting them to meet at a conference with 
the object of reaching an agreement as to the definition of the generally 


! Treaties, conventions, International Acts, etċ., between the United States and 
other Powers, Vol. III, pp. 282-328. This committee consisted of Messrs. Kriege 
(Germany), Wilson (United States of America), Dumba (Austria-Hungary), Estrada 
(Spain), Renault (France), Reporter, Hurst (Great Brtain}, Ricci-Busatti (Italy), 
Sakamoto (Japan), Ruyssenaers (Netherlands), Baron Taube (Russia). 

2 For the original French text of the report see sa L emgatay Paper “Miscella- . 
neous No. 5 (1909),” p. 344. 
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recognized principles of international law in the sense of Article 7, para- 
graph 2, of the convention signed at The Hague on the 18th October, 
1907, for the establishment of an international prize court. This agree- 
ment appeared necessary to the British Government on account of 
certain divergences of view which had become apparent at the Second 
Peace Conference in connection with the settlement of various important. 
questions of International maritime law in time of war. The existence 
of these divergent views might, it seemed, render difficult the accept- 
ance of the International Prize Court, as the power of this court would 
_be the more extended in proportion as the rules to be applied by it were- 
more uncertain. 

The British Government suggested that the following questions might — 
form the program of the proposed conference, and invited the Powers 
to express their views regarding them in preparatory memoranda: 

: (a) Contraband, including the circumstances under which particular 
articles can be considered as contraband; the penalties for their carriage; 
the immunity of a ship from search when under convoy; and the rules 
with regard to compensation where vessels have been seized, but have 
been found-in fact only to be carrying innocent cargo. 

(b) Blockade, including the questions as to the locality where seizure 
can be effected, and the notice that is necessary before a ship can be 
seized. 

(c) The doctrine of continuous voyage in respect both of contra- 
band and of blockade. 

(d) The legality of the destruction of neutral vessels prior to their 
condemnation by a prize court. 

(e) The rules as to neutral ships or persons rendering “unneutral 
service” (“Assistance hostile”). 

(f) The legality of the conversion of a merchant vessel into a warship 
on the high seas. 

(g) The rules as to the transfer of merchant vessels from a belliger- 
ent to a neutral flag during or in contemplation of hostilities. 

(h) The question whether the nationality or the domicile of the owner 
_ should be adopted as the dominant factor i in CPOE whether property 
is enemy property. 

The invitations were accepted, and the conference met on the 4th 
December last. The British Government had been so good as to assist 
its deliberations by presenting a collection of papers which - quickly 
became known among us by the name of the Red Book, and which, after 
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a short introduction, contains a “szatement of the views expressed by 
the Powers in their memoranda, and cbservations intended to serve as 
a basis for the deliberations of the corference.”” These are the “bases 
of discussion ” which served as a starting point for the examination of 
the chief questions of existing international maritime law. The con» 
ference could not but express its gratitude ior this valuable preparatory | 
work, which was of great assistance to ir. It made it possible to observe, 
in the first place, that the divergences in the practices and doctrines of 
the different countries were perhaps less wide zhan was generally be- 
‘lieved, that the essential ideas were often the same in all countries, and 
that the methods of application alone varied with traditions or prej- 
udices, with permanent or accidental interests. It was therefore possible 
to extract a common element which it could be agreed to recommend for 
uniform application. This is the end to which the efforts of the differ- 
ent delegations tended, and they vied with one another in their zeal 
in the search for the grounds of a common understanding. Their efforts 
were strenuous, as is shown by the prolonged discussions of the con- 
ference, the grand committee, and the examining committees, and by 
the numerous proposals which were presented. Sailors, diplomatists, 
and jurists cordially codperated in a work the description of which, 
rather than a final estimate of its essential value, is the object of this 
report, as our impartiality might naturally be suspected. 

= The body of rules contained in the declaration, which is the result 
of the deliberations of the naval conference, and which is to be entitled 
“Declaration Concerning the Laws of Naval War,” answers well to- 
the desire expressed by the British Government in its mvitation of 
February, 1908. The questions in the program are all settled except 
two, with regard to which explanations will be given later. The solu- 
tions have been extracted from the various views or practices which 
prevail and represent what may be called the media sententia. They 
are not always in absolute agreement with the views peculiar to each 
country, but they shock the essential ideas of none. They must not 
be examined separately, but as a whole; otherwise there is a risk of the 
most serious misunderstandings. In fazt, if one or more isolated rules 
are examined either from the belligerent or the neutral point of view, 
the reader may find that the interests with which he is especially con- 
‘cerned are jeopardized by the adoption of these rules. But they have 
another side. . The work is one of compromise and mutual concessions. 
Ts it, as a whole, a good one? - 
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We confidently hope that those who study it seriously will arswer 
that it is. The Declaration puts. uniformity and certainty in the place 
of the diversity and obscurity from which international relations have 
too long suffered. The confererice has tried to reconcile in an equitable 
and practical way the rights of belligerents with those of neutral com- 
merce; it consists of Powers whose conditions, from the political. eco- 
nomic, and geographical points of view, vary considerably. There is 
therefore reason to suppose that the rules on which these Powers have 
agreed to take sufficient account of the different interests involved, and ` 
hence may be accepted without objection by all the others. 
The preamble of the Declaration summarizes the general ideas. just 
set forth. 


Having regard to the terms in which the British Government invited various 
Powers. to meet in conference in order to arrive at an agreement as to what are 
‘the generally recognized rules of international lew within the meaning of Article 7 
of the convention of the 18th October, 1907, relative to the establishment of ar inter- 
national prize court. 

‘Recognizing all the advantages which an agreement as to the said rules would 
present in the unfortunate event of a naval war, both as regards peaceful commerce, 
and as regards the belligerents and their diplomatic relations with neutral govern- 
ments. 

Having regard to the divergence often found in the methods by which it is sought 
to apply in practice the general principles of international law. 

Animated by the desire to insure henceforward a greater measure of uniformity 
in this respect. 

Hoping that a work so important to the common welfare will meet with general 
approval. 


What is the scope of application of the rules thus laid down? They 
must -be observed in the relations between the signatory parties, since 
those parties acknowledge them as principles of recognized international 
law and, besides, expressly bind themselves to secure the benefit of them 
for one another. The signatory Powers who are or will be parties to 
the convention establishing the International Prize Court will have, 
besides, an opportunity of having these rules applied to disputes in 
which they are concerned, whether the court regards them as gererally 
recognized rules, or takes account of the pledge given to observe them. 
It is moreover to be hoped that these rules will before long be accepted 
by the majority of states, who will recognize the advantage of sub- 
stituting exact provisions for more or less indefinite usages which tend 
to give rise to controversy. 
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It has been said above that two pcints in the program of the confer- 
ence were not decided. . 

(1) The program mentions under head (f): Tke legality of the con- 
version of a merchant vessel into a warship on the high seas. The 
conflicting views on this subject which became apparent at the confer- 
ence of The Hague in 1907, have recurred at tke present conference. 
It may be concluded, both from the statements in the memoranda and 
from the discussion, that there is no generally accepted rule on this point, 
nor do there appear to be any precedents which can be adduced. Though — 
the two opposite opinions were defended with great warmth, a lively 
desire for an understanding was expressed on all sides; everybody was 
at least agreed that it would be a great advantage to put an end to un- 
certainty. Serious efforts were made to do justice to the interests 
espoused by both sides, but these unfortunately failed. A subsidiary 
question dependent on the previous one, on which, at one moment it . 
appeared possible to come to an agreement, is that-of reconversion. Ac- 
cording to one proposal it was to be laid down that “merchant vessels 
converted into warships can not be reconverted mto merchant vessels ° 
during the whole course of the war.” The rule was absolute and made 
no distinction as regards the place where reconversion could be effected; 
it was dictated by the idea that such conversion would always have. - 
disadvantages, would be productive of surprises, and lead to actual 
frauds. As unanimity in favor of this proposal was not forthcoming, 
a subsidiary one was brought forward, viz., “ The conversion of a warship 
into a merchant vessel on the high szas is forbidden during the war.” 
The case had in view was that a warship (generally a recently con- 
verted merchant vessel) -doffing its character so as to be able freely 
to revictual or refit in a neutral port without being bound by the re- 
strictions imposed on warships. Will not the position of the neutral 
state between two belligerents be delicate, and will not such state expose 
itself to reproach whether it treats the newly converted ship as a mer- 
chant vessel or as a warship? Agreement might perhaps have been 
reached on this proposal, but it seemed very diffisult to deal with this 
secondary aspect of a question which there was no hope of settling as a 
whole. This was the decisive reason for the rejection of all proposals. 

The question of conversion on the high seas and that of reconversion 
therefore remain open. 

(2) Under head (h) the British program mentions the question whether 
the nationality of the domicile of the owner should be adopted as the 
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dominant factor in deciding whether property is enemy property. This 
question was subjected to a searching examination by a special com- 
mittee, which had to acknowledge the uncertainty of actual practice; it 
was proposed to put,an end to this by the following provisions: 


2 
+ # 


“The neutral or enemy character of goods found on board an enemy 
vessel is determined by the neutral or enemy nationality of their owner, 
ar, if he is of no nationality or of double nationality (i. e., both neutral 
and enemy), by his domicile in a neutral or enemy country; provided’ 
that goods belonging to a limited liability or joint stock company are 
considered as neutral or enemy according as the company has its head- 
quarters in a neutral country. 4 . 


Unanimity not being fortheoming, ‘hess provisions remained without 
effect. 
-We now reach the explanation of the Declaration itself, on which we 
shall try, by summarizing the reports already approved by the Con- 
ference, to give an exact and uncontroversial commentary; this, when 
It has become an official commentary by receiving the approval of the 
. Conference, may serve as a guide to the different authorities—adminis- 
trative, military, and judicial—who may be called on to apply it. 


~ + 


| PRELIMINARY PROVISION. 


The signatory Powers are agreed that the rules contained in the follow- 
ing chapters correspond in substance with the generally recognized 
principles of international law. 

This provision dominates all the rules which follow. Its spirit has 
been indicated in the general remarks to be found at the beginning of 
this report. The purpose of the Conference has, above all, been to 
‘ note, to define, and, where needful, to complete what might be considered 
as customary law. 


CHAPTER I.—BLOCKADE IN TIME oF War. 


Blockade is here regarded solely as an operation of war, and there is 
no intention of touching in any way on what is called “pacific” blockade. 


ARTICLE 1.—A blockade must not extend beyond the ports and coasts belonging 
to or occupied by the enemy, 
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Blockade, as an operation of war, can be directed by a belligerent 
only against his adversary. This very simple rile is laid down at the 
start, but its full scope is apparent only when it is fead in connection 
with Article 18. 


ART. 2. In accordance with the Declaration of Paris of 1856, a blockade, in order 


` to be binding, must be effective—that is to say, it must be maintained by a force 


sufficient really to prevent access to the enemy coast line. 


The first condition necessary -to render a b.ockade binding is that it 
should be effective. There Fas been universal agreement on this sub- 
ject for a long time. As for the definition of an effective blockade, we 
thought that we had only to adopt the one to b= found in the Declaration 
of Paris of the 16th April, 1856, which, conventionally, binds a great 
- number of states, and is in fact accepted by tke rest. 


Art. 3. The question whether a blockade is effective is a question of fact. 


It is easily to be understood that difficulties often arise on the question 
whether a blockade is effective or not; opposing interests are at stake. 
The blockading belligerent wishes to economize his efforts, and neutrals 
desire their. trade to be as little hampered as possible. Diplomatic 
protests have sometimes been made on this subject. The point may be 
- a delicate one, because no absolute rule can be laid down as to the number 
and position of the blockading ships. All depends on matters of fact and 
geographical conditions. In one case a single ship will suffice to blockade 
a port as effectively as possible, whereas in ancther a whole fleet may not 
be enough really to prevent access to one or more ports declared to be 
blockaded. It is therefore essentially a question of fact, to be decided 
on the merits of each case, and not according to a formula drawn up 
beforehand. Who shall decide it? ‘The judicial authority. This will 
be, in the first place, the national tribunal which is called on to pronounce 
as to the validity of the prize and which the vessel captured for breach 
of blockade can ask to declare the capture void, because the blockade, 
not being effective, was not binding. This resort has always existed; 
it may not always have given satisfaction te the Powers concerned, be- 
cause they may have thought that the national tribunal- was rather, 
naturally led to consider effective the blockade declared to be so by its’ 
government. But when the International Prize Court Convention 
comes into force there will be an absolutely impartial tribunal, to which 
neutrals may apply, and which will decide whether, in a given case, 
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the blockade was effective or not. The possibility of this resort, besides 
allowing certain in,fistices to be redressed, will most likely have a pre- 


ventive effect, in that a government will take care to establish its block- 


ades in such a way that their effect can not be annulled by decisions 
which would inflict on it a heavy loss. The full scope of Article 3 is 
thus seen when it is understood that the question with which it deals 
must be settled by a court. The foregoing explanation is inserted in the 
report at the request of the committee, in order to remove all possibility ` 
of misunderstanding. . 


Art, 4. A blockade is not regarded as raised if the blockading force is temporarily 
withdrawn on account of stress of weather. 


_ It is not enough for a blockade to be established; it must be main- 


tained. If it is raised it may be reéstablished, but this requires the 


observance of the same formalities as though it were established for the 
first time. By tradition, a blockade is not regarded as raised when it is 
in consequence of stress of weather that the blockading forces are 
temporarily withdrawn. This is laid down in Article 4. It must be 


_ considered limitative in the sense that stress of weather is the only 


form of compulsion which can be alleged. If the blockading forces were 
withdrawn for any other reason, the blockade would be regarded as 
raised, and, if it were resumed, Articles 12 (last rule) and 13 would apply. 


ART, 5. A blockade must be applied impartially to the ships of all nations. 


Blockade, as an operation of lawful warfare, must be respected by 
neutrals in so far as it really remains an operation of war which has the 
object of interrupting all commercial relations with the blockaded port. 


“It may not be made the means of allowing a belligerent to favor the 


vessels of certain nations by letting them pass. This is the point of 


Article 5. 


Art. 6. The commander of a blockading force may give permission to a warship 
to enter, and subsequently to leave, a blockaded port. 


Does the prohibition which applies to all merchant vessels apply 
also to warships? No definite reply can be given. The commander of 
the blockading forces may think it useful to cut off all communication 
with the blockaded place and refuse access to neutral warships; no rule 
is imposed on him. If he lets them in, it is as a matter of courtesy. If 
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a rule has been'drawn up merely to lay down this, it is in order that- 
it may not be claimed that a blockade has ceased to be effective on 
account: of leave granted to such and such neutral warships. . “ 

The blockading commander musi act impartially, as stated in Ar- 
ticle 5. Nevertheless, the mere fact that he Las let a warship pass does 
not oblige him to let pass all neutral warships which may come. It is 
a question of judgment. The presence of a reutral warship in a block- 
aded port may not have the same consequences at all stages of the block- 
ade, and the commander must be left free tc Judge whether he can be 
courteous without making any sacrifice of his military interests. 


ART. 7. In circumstances of distress, acknowledged by an officer of the blockading 
force, a neutral vessel may enter & place under blockade, and subsequently leave it, 
provided that she has neither discharged nor shipped any cargo there. 


Distress can explain the entrance of a neutral vessel into a blockaded 
place, for instance, if she is in want of food or water, or needs immediate 
repairs. As soon as her distress is acknowledged by an authority of 
the blockading force, she may cross the line of blockade; it is not a favor 
which she has to ask of the humanity or courtesy of the blockading au- 
thority. The latter may deny the state of dstress' but when once it is 
proved to exist, the consequence follows of itself. The vessel which 
has thus entered the blockaded port will not >e obliged to remain there 
for the whole duration of the blockade; she may leave as soon as she is 
fit to do so, when she has obtained the food >r water which she needs, 
or when she has been repaired. But the leave granted to’ her must not 
be made an excuse for commercial transact.ons; therefore she is for- 
bidden to discharge or ship any cargo. 

It is needless to say that a blockading scuadron which insisted on 
- preventing a vessel in distress from passing, might do so if she afforded 
her the help which she needed. 


ART, 8. A blockade, in order to be binding, must >e declared in accordance with 
Article 9, and notified in accordance with Articles 11 and 16. 


Independently. of the condition prescribed by the Declaration of 
Paris that. it must be effective, a blockade, to be binding, must be de- 
clared and notified. Article 8 confines itself te laying down the principle 
which is applied by the following articles. 

To remove all possibility of misunderstanding it is enough to define 
clearly the meaning of these two expressicns, which will: frequently-- 


3 ‘ 
OFFICIAL DOCUMENTS 97 


be used. The declaration of blockade is the act of the competent author- 
ity (a government or commander of a squadron) stating that a blockade 
is, or is about to be, established under conditions to be specified (Art. 9). © 
The notification is the fact of bringing the declaration of blockade to ` 
the knowledge of the neutral Powers or of certain authorities (Art. 11). 

These two things—declaration and notification—will in most cases 
be done previously to the enforcement of the rules of blockade, shat 
is to say, to the real prohibition of passage. Nevertheless, as we shall 
see later, it is sometimes possible for passage to be forbidden by the very 
fact of the blockade which is brought to the knowledge of a vessel 
approaching a blockaded port by means of a notification which is special, 
whereas the notification which has just been defined, and which is spoken 
of in Article 11, is of a general character. 


Art. 9, A declaration of blockade is made either by the blockading Power cr by 
the naval authorities acting in its name, 

It specifies: 

(1) The date when the blockade begins. 
(2) The geographical limits of the coast line under blockade. 

- (3) The period within which neutral vessels may come out. 

The declaration of blockade in most cases emanates from the belliger- 
ent government itself. That government may have left the commander 
of its naval forces free himself to declare a blockade according to the 
circumstances. There will not, perhaps, be as much reason as formerly 
to give this discretion, because of the ease and rapidity of communica- 
tion. This, being merely an internal question, matters little. 

The declaration of blockade must specify certain points which it is 
in the interest of neutrals to know, in order to be aware of the extent 
of their obligations. The moment from which it is forbidden to com- 
municate with the blockaded place must be exactly known. Itis impor- 
tant, as affecting the obligations both of the blockading power and of 
neutrals, that there should be no uncertainty as to the places really 
blockaded. Finally, the custom has long been established of allowing 
neutral vessels which are in the blockaded port to leave it. This custom 
is here confirmed, in the sense that the blockading Power must allow. a 
period within which vessels may leave; the length of this period is not 
fixed, because it clearly depends on very varying. circumstances, but it 
is understood that the period should be reasonable. 


Arr. 10. If the operations of the blockading Power, or of the naval authorities 
acting in its name, do not tally with the particulars, which, in accordance with Ar- 
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_ tiele 9 (1) and (2), must be inserted in the declaration cf blockade, the declaration is 
void, and a new declaration is necessary in order to maze the blockade operative. 


The object of this article is to insure the observance of Article 9. 
Supposing the declaration of blockade contains statements which do not 
tally with the actual facts; it states that the blockade began, or will 
begin, on such a day, whereas, in fact, it only began several days later. 
Its geographical limits are inaccurately given; shey are wider than those 
within which the blockading forces are operating. What shali be the 
sanction? The nullity of the declaration of blockade, which prevents 
it from being operative. If then, in such a case, & neutral vessel is cap- 
tured for breach of blockade, she can refer to zhe nullity of the declara- 
tion of blockade as a plea for the nullity of the capture; if her plea is 
rejected by the national tribunal, she can appeal to the international 
court. 

To avoid misunderstandings, the significance of this provision must 
be noticed. The declaration states that the biockade begins on the Ist 
of February; it really only begins on the 8th. It is needless to say that 
the declaration had no effect from the 1st tc the 8th, because at that 
time there was no blockade at all; the décleration states a fact, but 
does not take the place of one. The rule goes further: the declaration 
shall not even be operative from the 8th onward; it is definitely void, 
and another must be made. 

There is no question here of cases where Article 9 is disregarded by 
neglect to allow neutral vessels in the blockaded port time to leave it. 
. The sanction could not be the same. There is no reason to annul the 
declaration as regards neutral vessels wishinz to enter the blockaded 
port. A special sanction is needed in that csse, and it is provided by 
Article 16, paragraph 2. 


ART, 11. A declaration of blockade is notified— 

(1) To neutral Powers, by the blockading Power by means of a communication 
addressed to the governments direct, or to their representatives accredited to it. 

(2) To the local authorities, by the officer commanding the blockading force. 
The local authorities will, in turn, inform the foreiga consular officers at the port 
or on the coast line under blockade as soon as possible. 


A declaration of blockade is not valid unless notified. The observance - 
of a rule can only be required by those whc have the opportunity of 
knowing it. l 

Two notifications must be made: 
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(1) The first is addressed to neutral Powers by the belligerent Power, 
which communicates it to the governments themselves or to their repre- 
sentatives accredited to it. The communication to the governments 
will in most cases be made through the diplomatic agents; it might happen 
that a belligerent had no diplomatic relations with a neutral country; _ 
it will then address itself, ordinarily by telegraph, directly to the govern- 
ment of that country. It is the duty of the neutral governments advised 
- of the declaration of blockade to take the necessary measures to dispatch 
the news to the different parts of their territory, especially their ports. 

(2) The second notification is made by the commander of the block- 
ading force to the local authorities. These must inform, as soon as pos- 
sible, the foreign consuls residing at the blockaded place or on the 
blockaded coast line. These.authorities would be responsible for the 
neglect of this obligation. Neutrals might suffer loss from the fact of 
not having been informed of the blockade in sufficient time. - 


Art, 12. The rules as to declaration and notification of blockade aoply to cases 
where the limits of a blockade are extended, or where a blockade is reéstablished 
after having been raised. 


Supposing a blockade is extended beyond its original limits, as regards 
the new part, it is a new blockade and, in consequence, the rules as to 
declaration and notification must be applied to it. The same is true 
in cases where a blockade is reéstablished after having been raised; the 
fact that a blockade has already existed in the same locality must not 
be taken into account. 


-Art, 13. The voluntary raising of a blockade, as also any restriction in the limits 
-of a blockade, must be notified in the manner prescribed by Article 11. 


It is indispensable to know of the establishment of a blockade, it 
would at least be useful for the public to be told of its raising, since it 
puts an end to the restrictions imposed on the relations of neutrals with 
_ the blockaded port. It has therefore been thought fit to ask the Power 
which raises a blockade to make known the fact in the form in which 
_ it has notified the establishment of the blockade. (Art. 11.) Only it 
must be observed that the sanction could not be the same in the two 
cases. To insure the notification of the declaration of blockade there is 
a direct and adequate sanction; an unnotified blockade is not binding. 
In the case of the raising there can be no parallel to this. The public 
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will really gain by the raising, even without >eing told of it officially. . 
The blockading Power which did not notify the raising would expose it- 
self to diplomatic remonstrances on the ground of the nonfulfillment 
of an international duty. This nonfulfillmert will have more or less 
serious consequences, according to circumstances. Sometimes the rais- 
ing of the blockade will really have become known at once, and official 
notification would add nothing to this effect:ve publicity. 

It is needless to add that only the voluntary raising of a iiecbade 
is here in question; if the blockading force has been driven off by the 
_ arrival of. enemy forces, it can not be held kound to make known. its 

_ defeat, which its adversary will undertake to do without delay.. In- 
stead of raising a blockade, a belligerent may confine himself to re- 
stricting it; he only blockades one port instead of two. As regards the © 
port which ceases to be included in the blocxace, it is a case of voluntary 
raising, and consequently the same rule applies. `. 


ART. 14, The liability of a neutral vessel to capture for breach of blockade is con- 
tingent on her knowledge, actual or presumptive, of tne blockade. 


For a vessel to be liable to capture for breach of blockade, the first 
condition is that she must be aware of the blockade, because it is not 
just to punish some one for breaking a rule which he does not know. 
Nevertheless, there are circumstances in which, even in the absence of 
proof of actual knowledge, knowledge may be presumed, the right of 
rebutting this presumption being always reserved to the party concerned. 
(Art. 15.) 


Art. 15. Failing proof to the contrary, knowledge >f the blockade is presumed if 
the vessel left a neutral port subsequently to the notification of the blockade to the 
Power to which such port belongs, provided that suck notification was made in suf- 
ficient time. 


A Saul has left a neutral port subsequently to the notification of 
the blockade made to the Powers to which tke port belongs. Was this ` 
. notification made in sufficient time; that is so say, so as to reach the 
port in question, where it had to be published by the port authorities? 
That is a question of fact to be examined. Ii it is settled affirmatively, 
it is natural to suppose that the vessel was aware of the blockade at 
the time of her departure. This presumption is not, however, absolute, 
and the right to adduce proof to the contrary is reserved. It is for the ` 
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incriminated vessel to furnish it by showing that circumstances existed 
which explain her i ignorance. 


Art 16. If a vessel approaching a blockaded port has no knowledge, actual or 
presumptive, of the blockade, the notification must be made to the vessel itself by an 
officer of one of the ships of the blockading force. This notification should be entered 
in the vessel’s log book, and must state the day and hour and the geographical posi- 
tion of the vessel at the time. a 

` If through the negligence of the officer commanding the blockading ores no declara- 
tion of blockade has been notified to the local authorities, or if in the declaration, as 
notified, no period has been mentioned within which neutral vessels may come out, 
a neutral vessel coming out of the blockaded port must be allowed to pass free. 


A vessel is supposed to be approaching a blockaded port without its 
‘being possible to tell whether she knows or is presumed to know of the 
existence of the blockade; no notification in the sense of Article 11 has 
reached her. In that case a special notification is necessary in order 
that the vessel may be duly informed of the fact of the blockade. This 
notification is made to the vessel herself by an officer of one of the war- 
. ships of the blockading force, and is entered on the vessel’s log book. 
It may be made to the vessels of a convoyed fleet by a neutral warship ` 
through the commander of the convoy, who acknowledges receipt of it 
and takes the necessary measures to have the notification entered on 
the loz book of each vessel. The entry notes the time and place whare 
it is made, and the names of the blockaded places. The vessel is pre- 
vented from passing, and the blockade is thus made binding for her, 
thougi not previously notified; this adverb is therefore omitted in 
Article 8. It can not be admitted that a merchant vessel should claim 
.to disregard a real blockade, and to break it for the sole reason that she 
was not personally aware of it. But, though she may be prevented 
from passing, she may only be captured when she tries to break blockade 
after receiving the notification. This special notification is seen to play 
a very small part, and must not be confused with the special notification 
absolutely insisted on by the practice of certain navies. 

What has just been said refers to the vessel coming in. The vessel 
leavinz the blockaded port must also be considered. If a regular notifi- 
cation of the blockade has been made to the local authorities (Art. 11) 
(2), tke position is simple: the vessel is, or is presumed to be, aware of 
the blockade, and is therefore liable to capture in case she has not kept 
to the period for leaving allowed by the blockading Power. . But it may 
happen that no declaration of blockade. has been notified to the local 
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authorities, or that that declaraticn has contained no mention of the 
period allowed for leaving, in site cf the rule prescribed by Article 9 (8). 
The sanction of the blockadirg Power’s offense is that the vessel must 
be allowed to go free. It is a strong sanction, which corresponds exactly 
with the nature of the offense committed, and will be the best means of 
preventing its commission. 

It is needless to say that this provision only concerns vessels to which 
the périod allowed for leaving would have been of use—that is to say, 
‘neutral vessels which were in the Dort at the time when the blockade 
was established; it has nothinz to do with vessels which are in the port 
after having broken blockade. 

The commander of the blockading squadren may always repair his | 
omission or mistake, make a nctification of the blockade to the local 
authorities, or complete that whica he has already made. 

As is seen from these explanetions, the most ordinary case is assumed— 
that in which the absence of notification implies negligence on the part 
of the commander of the bleckadmg forces. The situation is clearly 
altogether changed if the commander has done all in his power.to make 
the notification, but has been prevented from doing so by lack of good 
will on the part of the local acthorities, who have intercepted all com- 
munications from outside. In that case he car. not be forced to let pass 
vessels which wish to leave, and wkich, in the absence of the prescribed 
notification and of presumptive knowledge o? the blockade, are in a 
position similar to that contemplated in Article 16, paragraph 1. | 


Art. 17. Neutral vessels may not. be captured fcr breach of blockade except . 
within the area of operations of the warships detailed te render the blockade effective. 


The other condition of the liability of a vessel to capture is that she 
should be found within the area of operations of the warships detailed 
. to make the blockade effective; it is not enouzh that she should be on 
her way to the blockaded port. | 
- As for what constitutes the grea of operations, an explanation has 
been given which has been universally accepted, and is quoted here as 
furnishing the best commentary cn the rule laid down by Article 17: 

“When a government decides to undertake blockading operations 
against some part of the enemy coast it details a certain number of 
warships to take part in the blockede and intzusts the command to an 
officer whose duty is to use them for the purpose of making the block- 
ade effective. The commancer of the naval force thus formed posts 
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the ships at his disposal according to the line of the coast and the geo- 
graphical position of the blockaded places and instructs each ship as to 
the part which she has to play, and especially as to the zone which she is 
to watch. All the zones watched taken together, and so organized as 
to make the blockade effective, form the area of operations of the block- 
ading naval force. . 

“The area of operations so constituted is intimately connected with 
the effectiveness of the blockade and also with the number of ships em- 
ployed on it. 

“Cases may occur in which a single ship will be enough to keep a 
blockade effective—for instance, at the entrance of a port or at the 
mouth of a river with a small estuary, so long as circumstances. allow 
the blockading ship to stay near enough to the entrance. In that cese 
the area of operations is itself near the coast. But, on the other hand, 
if circumstances force her to remain far off, one ship may not be enough 
‘to secure effectiveness, and to maintain this she will then have to be 
supported by others. From this cause the area of operations becomes 
wider and extends farther from the coast. It may therefore vary wth 
circumstances and with the number of blockading ships, but it will 
always be limited by the condition that effectiveness must be assured. 

“It does not seem possible to fix the limits of the area of operations 
in definite figures any more than to fix beforehand and definitely the 
number of ships necessary to assure the effectiveness of any blockade. 
These points must be settled according to circumstances in each par- 
ticular case of a blockade. This might perhaps be done at the time of 
making the declaration. 

“Tt is clear that a blockade will not be established in the same way on 
a defenseless coast as on one possessing all modern means of defense. 
In the latter case there could be no question of enforcing a rule such as 
that which formerly required that ships should be stationary and suffi- 
ciently close to the blockaded places; the position would be too dangerous 
for the ships of the blockading force, which, besides, now possess more 
` powerful means of watching effectively a much wider zone than formerly. 
_. “The area of operations of a blockading naval force may be rather 
wide, but as it depends on the number of ships contributing to the 
effectiveness of the blockade-and is always limited by the condition that 
it should be effective, it will never reach distant seas wheré merchant 
vessels sail which are, perhaps, making for the blockaded ports, but 
whose destination is contingent on the changes which circumstances may 
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produce in the blockade during their voyage. To sum up, the idea of 
the area of operations joined with thai of effectiveness, as we have tried 
to define it—that is to say, including the zone of operations of the block- 
ading forces—allows the belligerent effectively to exercise the right 
of blockade, which he admitted-y possesses, ard, on the other hand, 


saves neutrals from exposure to the drawbacks of blockade at a great: . 


distance, while it leaves them free to run the risk which they knowingly 
incur by approaching points to which access is forbidden by the bellig- 
erent.” 


Art. 18. The blockading forces must not bar access to neutral ports or coasts. 


This rule has been thought necessary the betzer to protect the com- 
mercial interests of neutral countries; it compleses Article 1, according 
to which a blockade must not extend beyond the ports and coasts of 
the enemy, which implies that, as it is an operation of war, it must not 
be directed against a neutral port, in spite of the importance to a bellig- 
erent of the part played by that neutral port in supplying his adversary. 


ART. 19. Whatever may be the ulterior destination cf a vessel or of hef cargo, 
she can not be captured for breach of blockade if, at the moment, she is on her way 
to a nonblockaded port. 


It is the true destination of the vessel which must be considered when 
a breach of -blockade is in question, and not. the ulterior destination 
of the cargo. Proof or presumpt:on of the latter is therefore not enough 
to justify the capture, for breach of blockade, of a ship actually bound 
for an unblockaded port. But the cruiser might always prove that 
this destination to an unblockaded port is only apparent, and that in 
_ reality the immediate destinatian of the vessel is the blockaded port. 


ART. 20. A vessel which has broken blockade outward, or which has attempted 
to break blockade inward, is liable to cepture so long as she is pursued by a ship of 
the blockading force. If the pursuit is abandoned or if the blockade is raised, her 
capture can no longer be effected. 


A vessel has left the blockaded port or has zried to enter it. Shall 
she remain indefinitely liable to capture? To reply by an absolute affirm- 
ative would be to go too far. This vessel must remain liable to capture 
so long as she is pursued by a ship of the blockading force; it would not 
be enough for her to be encountered by a cruiser of the blockading’ 
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enemy which did not belong to the blockading squadron. The question 
. whether or not the pursuit is abandoned is one of fact; it is not enough 
that the vessel should take refuge in a neutral port. The ship which is 
pursuing her can wait till she leaves it, so that the pursuit is necessarily 
suspended, but not abandoned. Capture is no longer possible when the- 
blockade has been raised. 


Art, 21. A vessel found guilty of breach of blockade is liable to condemnation. 
The cargo is also condemned unless it is proved that at the time of the shipment of tie 
goods the shipper neither knew nor could have known of the intention to break the 
blockade. 


The vessel is condemned in all cases. The cargo is also condemned on 
principle, but the interested party is allowed to oppose’a plea of good 
faith; that is to say, to prove that when the goods were shipped the 
shipper did not know and could not have known of the intention to break 
the blockade. 


CHAPTER II.—ConrraBanp or War. 


This chapter is one of the most, if not the most, important of the 
Declaration. It deals with a matter which has sometimes given rise to 
serious disputes between belligerents and neutrals. Therefore regulations 
to establish exactly the rights and duties of each have often been ur- 
gently called for. Peaceful trade may be grateful for the precision with 
which a subject of the highest importance to its interests is now for the 
-. first time treated. 

The notion of contraband of war connotes two elements: It concerns 
objects of a certain kind and with a certain destination. Cannons, for 
instance, are carried in a neutral vessel. Are they contraband? That 
_ depends; if they are destined for a neutral government, no; if they are 
destined for an enemy government, yes. The trade in certain articles 
is by no means generally forbidden during war; it is the trade with the. 
enemy in these articles which is illicit, and against which the belligerent 
to whose detriment it is carried on may protect himself by the measures 
allowed by international law. 

Articles 22 and 24 enumerate the articles which may be contraband 
of war, and which are so in fact when they have a certain destination 
laid down in Articles 30 and 33. The traditional distinction between 
absolute and conditional contraband is maintained. Articles 22 and 30 
refer to the former, and Articles 24 and 33 to the latter. 
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Art, 22. The following articles may, without notice,’ be treated as contraband of 
war, under the name of absolute contraband: 

( 1) Arms of all kinds, including a:ms for sporting purposes, and their distinctive 
component parts. 

(2) Projectiles, charges, and cartridges of all kinds, anc their distinctive component 
parts. 

(3) Powder and explosives specially prepared for use in war. 

(4) Gun mountings, limber bexes, limbers, military wagons, field forges, and their 
distinctive component parts. 

(5) Clothing and equipment cf a distinctively military character. 

(6) All kinds of harness of a distinztively military character. 

(7) Saddle, draft, and pack animals suitable for use in war. 

‘8) Articles of camp equipment, end their distinctive component parts. 

<9) Armor plates. 

<10) Warships, including boats ard their distinctive component parts of such a 
nature that they can only be used on a vessel of war. 

(11) Implements and apparatus designed exclusive:y for the manufacture of 
munitions of war, for the manufacture or repair of arms or war material for use on 
Jand or sea. 


This list is that drawn up et the Second Peace Conference by the 
committee charged with the special study of the question of contraband. 
It was the result of mutual concessions, and it has not seemed wise to 
reopen the discussion on this sibject for the purpose either of cutting 
out or adding articles. 

The words “de plein droit” (without notice) Imply that the provision 
becomes operative by the mere fact of the war, and that no declaration 
‘by the belligerents is necessary, Trade is alreddy warned in time of 
peace. 


Art. 23. Articles exclusively used for war may be added to the list of absolute. 
contraband by a declaration, which must be notified. 

Such notification must be addressed to the governm2nts of other Powers, or to 
their representatives accredited to the Power making the declaration. A notification 
made after the outbreak of hostilities is addressed only to neutral Powers. 


Certain discoveries or inventions might make the. list in Article 22 
insufficient. An addition may be made to it on condition that it con- 
cerns articles exclusively used for war. This addition must be notified 
to the other Powers, which wil: take the necessary measures to inform _ 


In view of the difficulty of finding- an exact equivalent in English for the ex- 
pression “de plein droit,” it has beer. cecided to translate it by the words “without 
notice,” which represent the meaning attached to it by the draftsman of the prenei 
general report (see next page). 
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their subjects of it. In theory the notification may be made in time of 
peace or of war. The former case will doubtless.rarely occur, because 
a state which made such a notification might be suspected of meditating 
a war; it would nevertheless, have the advantage of informing trade be- 
forehand. There was no reason for making it impossible. 

The right given to a Power to make an addition to the list by a mere 
declaration has been thought too wide. It should be noticed that this 
right does not involve the dangers supposed. In the first place, it is 
understood that the declaration is only operative for the Power which. 
makas it, in the sense that the article added will only be contraband for 
it, as a belligerent; other states may, of course, also make a similar 
declaration. The addition may only refer to articles exclusively used for 
war; at present it would be hard to mention any such articles which are 
not included in the list. The future is left free. If a Power claimed 
to add to the list of absolute contraband articles not exclusively used 
for war, it might expose itself to diplomatic remonstrances, because it 
woud be disregarding an accepted rule. Besides, there would be an 
eventual resort to the International Prize Court. Suppose that the court 
holds that the article mentioned m the declaration of absolute contra- 
_ band is wrongly placed there because it is not exclusively used for war, 
but that it might have been included in a declaration of conditional 
contraband. Confiscation may then be justified if the capture was made 
in the conditions laid down for this kind of contraband (Arts. 33-35) 
. which differ from those enforced for absolute contraband (Art. 30). 

It had been suggested that, in the interest of neutral trade, a period 
should lapse between the notification and its enforcement. But that 
wouid be very damaging to the belligerent, whose object is precisely 
to protect himself, since, during that period, the trade in articles which 
he thinks dangerous would be free and the effect of his measure a failure. 
Account has been taken, in another form, of the considerations of equity 
which have been adduced (See Art. 43). 


AFT. 24, The following articles, susceptible of use in war as well as for purposes 
of peace, may, without notice,‘ be treated as contraband of war, under the name of 
conditional contraband: l 

(L Foodstuffs. - l 

(2. Forage and grain, suitable for feeding animals. 

(3° Clothing, fabrics for clothing, and boots and shoes, suitable for use in war. 

(4: Gold and silver in coin or bullion; paper money. 


4 See note to Art, 22: 
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(5) Vehicles of all kinds available for use in war, and their component parts. 

(6) Vessels, craft, and boats of all kinds; floating docks, parts of docks, and their 
component parts. 

(7) Railway material, both fixed and rolling stock, and materjal for telegraphs, 
wireless telegraphs, and telephones. 

(8) Balloons and flying machines and their distinctive component parts, together 
with accessories and articles recognizable as intended fcr use in connection with bal- 
- Icons and flying machines, _ 

(9) Fuel; lubricants.. 

(10) Powder and explosives not specially prepared for use in war. 

(11) Barbed wire and implements for fixing and cutting the same. 

(12) Horseshoes and shoeing materials, 

(13) Harness and saddlery. 

(14) Field glasses, telescopes, chronometers, and all kinds of nautical instruments. 


On the expression “de plein droit” (without notice) the same remark l 
must be made as with regard to Article 22. The articles enumerated are 
only conditional contraband if they have the destination specified in 
Article 33. 

Foodstuffs include products necessary or us2ful for sustaining man, 
whether solid or liquid. . 

Paper money only includes inconvertible paper money, i. e., bank 
notes which may or not be legal tender. Bills of exchange and checks 
are excluded. ; 

Engines and boilers are included in (6). 

Railway material includes fixtures (such as rails, sleepers, enables 
parts of bridges), and rolling stock (such as pO OUNE, carriages, and 
trucks). 


Art. 25. Articles susceptible of use in war as well as for purposes of peace, other 
than those enumerated in Articles 22 and 24, may be added to the list of conditional . 
contraband by a declaration, which must be notified in the manner provided for in 
the second paragraph of Article 23. 


This provision corresponds, as regards conditional contraband, to 
that in Article 23 as regards absclute contraband. 


Art. 26. If a Power waives, so far as it is concerned, the right to treat as contra- 
band of war an article comprised in any of the classes enumerated in Articles 22 and 
24, such intention shall be announced by a declaration, which must be notified in 
the manner provided for in the second paragraph of Article 23. 


A belligerent may not wish to use the right to treat as contraband of 
war all the articles included in the above lists. It may suit him to add 
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to conditional contraband an article included in absolute contraband 
or to declare free, so far as he is concerned, the trade in some article 
meluded in one class or the other. It is desirable that he should make 
known his intention on this subject, and he will probably do so in order 
to have the credit of the measure. If he does not do so, but confines 
himself to giving instructions to-his cruisers, the vessels searched will 


_. be agreeably surprised if the searcher does not reproach them with carry- 


mg what they themselves consider contraband. Nothing can prevent 
2 Fower from making such a declaration in time of peace. See what isi 
. said as regards Article 23. 


Art, 27. Articles which are not susceptible of use in war may not be declared con- 
traband of war. 


The existence of a so-called free list (Art. 28) makes it useful thus 
to put on record that articles which can not be used for purposes of 
waz may not be declared contraband of war. It might have been thought 
that articles not included in that list might at least be declared condi- 
tional contraband. 


Art, 28, The following may not be declared contraband of war: 

(1) Raw cotton, wool, silk, jute, flax, hemp, and other raw materials of the textile 
industries, and yarns of the same. 

2) Oil seeds and nuts; copra. 

(3) Rubber, resins, gums, and lacs; hops. 

(4) Raw hides and horns, bones, and ivory. 

(5) Natural and artificial manures, including nitrates and phosphates for agricul- 
tural purposes. 

(6) Metallic ores. 

(7)- Earths, clays, lime, chalk; stone, including marble, bricks slates, and tiles. 

(8) Ghinaware and glass. 

(9) Paper and paper-making materials. 

(10) Soap, paint and colors, including articles exclusively used .in-their manu- 
facture, and varnish. 

(11) Bleaching powder, soda, ash, caustic soda, salt cake, ammonia, sulphate of 
ammonia, and sulphate of copper. 

(12) Agricultural, mining, textile, and printing machinery. 

(13) Precious and semiprecious stones, pearls, mother-of-pearl, and coral, 

(14) Clocks and watches, other than chronometers. 

(15) Fashion and fancy goods, 

(16) Feathers of all kinds, hairs, and bristles: 

(17) Articles of household furniture and decoration; office furniture and requisites. 


To lessen the drawbacks of war as regards neutral trade it has been 
thcught useful to draw up this so-called free list, but this does not mean, 
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as has been explained above, that all articles outside it might be declared 
contraband of. war. 


The ores here referred to are tke product of mines from which metals — 


are.derived. 

There was a demand that dyestuffs should ba included i in (10), but 
this seemed too general, for there are maierials from which colors are 
derived, such as coal, which also have other uses. Products only used 
for making colors enjoy the 2xempt:cn | 
_ “Articles de Paris,” an expression the meaning of which is universally 
understood, come under (15). ° 


(16) refers to the hair of certain animals, such as pigs and wild boars. 


Carpets and mats come under household furniture and ornaments (17). 


ArT, 20. Likewise the following may not be treated as contraband of war: 

(1) Articles serving exclusively to aid the sick and wounded. They can, however, 
in case of urgent military necessity and subject to the peyment of compensation, be 
requisitioned, if their destination is that spacified in article 30. 

(2) Articles intended for the use of the vessel in which they are found, as well 
as those intended for the use of her crew and passengers during the voyage. 


The articles enumerated in Artisle 29 are also excluded from treatment - 


as contraband, but for reasons differert from those which have led to . 


the inclusion of the list in Article 28. 

Motives of humanity have exempted articles exclusively used to aid 
the sick and wounded, which, of ccurse, include drugs and different 
medicines. This does not refer to hospital ships, which enjoy special 
immunity under the convention of The Hague of the 18th October, 1907, 
but to ordinary merchant vessels, whose cargo includes articles of the 


kind mentioned. The cruiser has, Ecwever, the right, in case of urgent ` 


necessity, to requisition such articles for the needs of her crew or of 
the fleet to which she belongs, but shey can only be requisitioned on 
payment of compensation. It must, Lowever, be observed that this right 
of requisition may not be exercised in all cases. The articles in question 
must have the destination specified in Article 830—that is to say, an 
enemy destination. Otherwise, the ordinary law regains its sway; a 


belligerent could not have the right of requisizion as regards neutral 


vessels on the high seas. p 4 
Articles intendéd for the use of the vessel, whizh might in themselves, 

and by their nature be contraband of war, may not be so treated; for 

‘instance, arms intended for the defense of the vessel against pirates or 


p 
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for making signals. The same is true of articles intended for the use ` 
of the crew and passengers during the voyage; the crew here includes 
all persons in the service of the vessel in general. 

Destination of contraband.—As has been said, the second element 
in th2 notion of contraband is destination. Great difficulties have arisen 
on this subject, which find expression in the theory of continuous voyage, 

0 often attacked or adduced without a clear comprehension of its exact, 
meaning. Cases must simply be considered on their merits so as to see 
how they can be settled without unnecessarily annoying oe or 
sacricicing the legitimate rights of belligerents. 

In order to effect a compromise between conflicting theories and 
practices, absolute and conditional contraband have been differently 
treated in this connection. 

Articles 30 to 32 refer to absolute, and Articles 33 to 36 to conditional 
contraband. 


ART. 30, Absolute contraband is liable to capture if it is shown to be destined ‘to 
territory belonging to or occupied by the enemy, or to the armed forces of the enemy. 
It is immaterial whether the carriage of the goods is direct or entails transshipment 
or a subsequent transport by land. 


Tke articles included in the list in Article 22 are absolute contraband 
when they are destined for territory belonging to or occupied by the 
~ enemy, or for his armed military or naval forces. These articles are 
liable to capture as soon as a final destination of this kind can be shown 
by the captor to exist. It is not, therefore, the destination of the vessel 
which is decisive, but that of the goods. It makes no difference if these 
goods are on board a vessel which is to discharge them in a neutral port; 
as soon as the captor is able to show that they are to be forwarded from 
there by land or sea to an enemy country it is enough to justify the cav- 
ture and subsequent condemnation of the cargo. The very principle of 
continuous voyage, as regards absolute contraband, is established by 
Article 30. The Journey made by the goods is regarded as a whole. 


Art. 31, Proof of the destination specified in Article 30 is complete in the following 
cases: 

(1) When the goods are documented for discharge in an enemy port, or for 
delivery to the armed forces of the enemy. 

(2) When the vessel is to call at enemy ports only, or when she is to touch at an 
enemy port or meet the armed forces of the enemy before reaching the neutral pert 
for which the goods in question are documented. 
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As has been said, the obligation o: proving that the contraband goods 
really have the destination specified in Article 30 rests with the captor. 
In certain cases proof of the destination specified in Article 31 is conclu-. 
sive; that is to say, the proof may not be rebutted. 

First case.—The goods are documented for discharge in an enemy 
port; that is to say, according to the ship’s papers referring to those 
goods, they are to be discharged there. In this case there is a real ad- 
mission of enemy aesunanon on the part af the interested parties 
themselves. 

Second case.—The vessel is to touch at enemy ports only, or she is 
to touch at an enemy port before reaching the neutral port for which 
the goods are documented, so that, although these goods, according 
to the papers referring to them, are to be discharged in a neutral port, 

- the vessel carrying them is to touch at an enemy port before reaching 
that neutral port. They will be lable to capture, and the possibility 
of proving that their neutral destination is real and in accordance with 
the mtentions of the parties interested is not edmitted. The fact that 
before reaching that destination the vessel will touch at an enemy port 
would occasion too great a risk for tae belligereat whose cruiser searches 
the vessel. Even without assuming that there is mtentional fraud,’ 
there might be a strong temptaticn for the master of the merchant 
vessel to discharge the contrakand, for which h2 would get a good price, 

_ and for the local authorities tc requisition the goods. ' 

The same case arises where the vessel, before reaching the neutral 
port, is to join the armed forces of the enemy. 

For the sake of simplicity, the provision only speaks of an enemy 
port, but it is understood that a port occupied by the enemy must be 
regarded as an enemy port, as follows from the general rule in Ar- 
ticle 30. s 

Art, 32, Where a vessel is carrying absclute contrabend, her papers are conclusive 
proof as to the voyage on which she is engaged, unless she is found clearly out of the 
course indicated by her papers and unable to give adequate reasons to justify such 
deviation, 

The papers therefore are conclusive proof of the course of the vessel, 
unless she is encountered in circumstances whizh show that their state- 
ments are not to be trusted. See also the explanations given as regards 
Article 35. 


Art. 33. Conditional contraband is liable to apime if it is shown to be destined 
for the use of the armed forces or of a government department of the enemy state, 
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unless in this latter case the circumstances show that the goods can not in fact be used 
for the purposes of the war in progress. This latter exception does not apply to a 
consignment coming under Article 24 (4). 


The rules for conditional contraband differ from those laid down for 
absolute contraband in two respects: (1) There is no question of destina- 
tion for the enemy in general, but of destination for the use of his armed 
forces or government departments; (2) the doctrine of continuous 
‘voyage is excluded. Articles 33 and 34 refer to the first and Article 35 
to the second principle. 

The articles included in the list of conditional TE may serve 

for peaceful uses as well as for hostile purposes. If from the circum- 
stances the peaceful purpose is clear, their capture is not justified; it 
is otherwise if a hostile purpose is to be assumed, as, for instance, in 
the case of foodstuffs destined for an enemy army or fleet, or of coal 
destined for an enemy fleet. In such a case there is clearly no room for | 
doubt. But what is the solution when the articles are destined for the 
civil government departments of the enemy state? It may be money 
sens to a government department for use in the payment of its official 
salaries, or rails sent to a department of public works. In these cases 
there is enemy destination which renders the goods liable in the first 
place to capture and in the second to condemnation. The reasons for 
this are at once legal and practical. The state is one, although it neces- 
sarily acts through different departments. If a civil department may 
freely receive foodstuffs or money, that department is not the only 
gainer, but-the entire state, including its military administration, 
gains also, since the general resources of the state are thereby increased. 
Further, the receipts of a civil department may be considered of greater 
use to the military administration and directly assigned to the latter. 
Money or foodstuffs really destined for a civil department may thus 
come to be used directly for the needs of the army. This possibility, 
which is always present, shows why destination for the departments 
of the enemy state is assimilated to that for its armed forces. 

It is the departments of the state which are dependent on the central 
power that are in question and not all the departments which may exist 
in the enemy state; local and municipal bodies, for instance, are not 
included, and articles destined for their use would not be contraband. 

War may be waged in such circumstances that destination for the use 
of £ civil department can not be suspect, and consequently can not make 
goods contraband. For instance, there is a war in Europe, and the 
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colonies of the belligerent countries ere not in fect affected by it. Food- 
stuffs or other articles in the list of eonditional contraband destined for 
the use of the civil government of a zolony would not be held to be con- 
traband of war, because the considerations addced above do not apply 
‘to their case; the resources of the civil goverrment can not be drawn 
on for the needs of the war. Gold, si ver, or paper money are exceptions, 
because a sum of money can easily ke sent from one end of the world to 
the other. 


Arr, 34. The destination referred to in article 33 is presumed to exist if the goods 
are consigned to enemy authorities, or t> a contractor established in the enemy 
country, who, as a matter of common knowledge, suppLes articles of this kind to the 
enemy. A similar presumption arises if tLe goods are zonsigned to a fortified place 
belonging to the enemy, or other place serving as a base for the armed forces of the 
-enemy. No such presumption, however, acses in the case of a merchant vessel bound 
for one of these places if it is sought te prore that she herself is contraband. 

In cases where the above presumptions Co not arise, the destination is presumed to 
_be innocent. 

The presumptions set up by this article may be rebutted. 


Contraband articles will not usually be directly addressed to the 
military authorities or to the govemment departments of the enemy 
state. Their true destination will >g more or less concealed, and the 
captor must prove it in order to justify their capture. But it has been 
thought reasonable to set up presumptions based on the nature of the 
person to whom, or place for which, the articles are destined. It may 
be an enemy authority or a trader established in an enemy country who, 
as a matter of common knowledge, supplies the enemy government 
with articles of the kind in question. It may be a fortified place belong- 
ing to the enemy, or a place used as a base, whether of operations or of 
supply, for the armed forces of the enemy. | 

This general presumption may not be applied to the merchant vessel 
herself on her way to a fortiñed pace, though she may in herself be 
conditional contraband, but only if her destination for the use of the 
-armed forces or government departments of the enemy state is directly 
proved. 

In the absence of the above presumptions the destination is pre- 
sumed to be innocent. That is the ordinary law, according to which 
the captor must prove the illicit cheracter of the goods which he claims 
to capture. : 

Finally, all the presumptions thus set up in zhe interest of the captor 


= nt 
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or against him may be rebutted. The national tribunals, in the first 
place, and, in the second, the international court, will exercise their 
judgment. ° 


ART. 35. Conditional contraband is not liable to capture, except when found on 
board a vessel bound for territory belonging to or occupied by the enemy, or for the 
armed forces of the enemy, and when it is not to be discharged in an intervening 
neutral port. oe 

Tae ship’s papers are conclusive proof both as to the voyage on which the vessel 
‘is engaged and as to the port of discharge of the goods, unless she is found clearly 
out of the course indicated by her papers, and unable to give adequate reasons to 
justify such deviation. 


As has been said above, the doctrine of continuous voyage is excluded 

for conditional contraband, which is only liable to capture when it is 
to te discharged in an enemy port. As soon as the goods are documented 
' for discharge in a neutral port they can no longer be contraband, and 
no examination will be made, as to whether they are to be forwarded to 
the enemy by sea or land from that neutral port. It is here that the 
-case of absolute contraband is essentially different. 
The ship’s papers furnish complete proof as to the voyage on which 
_the vessel is engaged and as to the place where the cargo is to be dis- 
charged; but this would not be so if the vessel were encountered clearly 
out of the course which she should follow according to her papers, and 
unable to give adequate reasons to justify such deviation. 

This rule as to the proof furnished by the ship’s papers is intended 
to prevent claims frivolously raised by a cruiser and giving rise to unjusti- 
fiable captures. It must not be too literally interpreted, for that would 
make all frauds easy: Thus it does not hold good when the vessel is 
encountered at sea clearly out of the course which she ought to have 
followed, and unable to justify such deviation. The ship’s papers are 
then m contradiction with the true facts and lose all value as evidence; 
the cruiser will be free to decide according to the merits of the case. 
In the same way, a search of the vessel may reveal facts which irre- 
futebly prove that her destination or the place where the goods are to 
be discharged 1s incorrectly entered in the ship’s papers. The com- 
mander of the cruiser is then free to judge of the circumstances and 
capture the vessel or not according to his judgment. To resume, the 
ship’s papers are proof, unless facts show their evidence to be false. 
This qualification of the value of the ship’s papers as proof seems self- 

evident and unworthy of special mention. The aim has been not to 
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appear to weaken the force of the general rule, which forms a safeguard 
for neutral trade. . í 

It does not follow that because s single entry in the ship’s papers 
is shown to be false their evilence loses its value as a whole. The entries 
which can not be proved false retain their value. 


Art. 36. Notwithstanding the provisiors of Article 35, conditional contraband, 
if shown to have the destination referred tc in Article 33. is liable to capture in cases 
where the enemy country has no seaboard. 


The case contemplated is certainly rare, bu> has nevertheless arisen 
in recent wars. In the case of absoluse contrabead, there is no difficulty, 
since destination for the enemy may always be proved, whatever the 
route by which the goods are sent _Art. 30). For conditional contra- 
band the case is different, and am exception musi be made to the general 
rule laid down in Article 35, paragraph 1, so <3 to allow the captor to 
prove that the suspected goods realy have tke special destination re- 
ferred to in Article 33 without the pcssibility of being confronted by the 
objection that they were to be cischarged in a neutral port. 


Art. 37. A vessel carrying goods liable -o capture as absolute or conditional con- 
traband may be captured on the high seas or in the terz.torial waters of the belliger- 
ents throughout the whole of her voyage, even if she is to touch at a port of call before 
reaching the hostile destination. l 


The vessel may be captured for contraband during the whole of her 
voyage, provided that she is in wacers where an act of war is lawful. 
The fact that she intends to touch et a port ot call before reaching the 
enemy destination does not prevent capture. provided that destina- 
tion in her particular case is proved in conformity with the rules laid 
down in Articles 30 to 32 for absolucze, and in 4rticles 33 to 35 for con-. 
ditional contraband, subject to the exception provided for in Article 36: 


Arr. 38. A vessel may not be captured on the ground that she has carried con- 
_traband on a previous occasion if such carriage is in point of fact at an end. 


A vessel is liable to capture for carrying contraband, but not for having 
done so. | 


ART. 39.’ Contraband goods are liable tc condemnat_on. 
This presents no difficulty. 


ART. 40. A vessel carrying contrebanc may be ccademned if the contraband, 
reckoned either by value, weight, volume, =r freight, forms more than half the cargo 
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It was universally admitted that in certain cases the condemnation 
of the contraband is not enough, and that the vessel herself should also 
be condemned, but opinions differed as to what these cases were. It 
was decided that the contraband must bear a certain proportion to the 
total cargo. But the question divides itself into two parts: (1) What 
shall be the proportion? ‘The solution adopted is the mean between 
those proposed, which varied from a quarter to three-quarters. (2) How 
shall this proportion be reckoned? Must the contraband form more than 
half the cargo in volume, weight, value or freight? The adoption of a 
‘ single fixed standard gives rise to theoretical objections, and also to 
practices intended to avoid condemnation of the vessel in spite of the 
importance of the cargo. .If the standard of volume or weight is adopted, 
the master will ship innocent goods, occupying space, or of wéight, 
sufficier.t to exceed the contraband. A similar remark may be made as 
regards the standard. of value or freight. The consequence is that 
in order to justify condemnation, it is enough that the contraband 
should “orm more than half the cargo by any one of the above standards. 
This may seem harsh; but, on the one hand, any other system would 
make fraudulent calculations easy, and, on the other, the condemnation 
of the vessel may be said to be justified when the carriage of contraband 
formed an important part of her venture—a statement which applies 
to all the cases specified. | 


ART. 41. If a vessel carrying contraband is released, she may be condemned to pay 
the costs and expenses incurred by the captor in respect of the proceedings in the 
national prize court and the custody of the.ship and cargo during the proceedings. 


It is not just that, on the one hand, the carriage of more than a certain 
proportion of contraband should involve the condemnation of the vessel, 
while if the contraband forms less than this proportion, it alone is con- 
-fiscated. This often involves no loss for the master, the freight of this 
contraband having been paid in advance. Does this not encourage trade 
in contraband, and ought not a certain penalty to be imposed for the 
carriage of a proportion of contraband less than that required to entail 
condemnation? A kind of fine was proposed which should bear a relation 
to the value of the contraband articles. Objections of various sorts 
were brought forward against this proposal, although the principle 
of the infliction of some kind of pecuniary loss for the carriage of con- 
iraband seemed justified. The same object was attained in another 
way by providing that the costs and expenses Incurred by the captor in 
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respect of the proceedings in the national prize court and of the custoay 
of the vessel and of her carge during the proceedings are to be paid by 
the vessel. The expenses of the custody of tae vessel include in this 
case the keep of the captured vessel’s crew. It should be added that the — 
loss to a vessel by being taken to a prize port and kept there is the most 
serious deterrent as regards the carriage of consraband. 


ART. 42, Goods which belong to the owner of the contraband and are on board the 
same vessel are liable to condemnation. 


- The owner of the contraband is punished in the first place by the con- 
demnation of his contraband property; and in the second by that of 
the goods, even if innocent, which he may possess on board the same 
vessel. - 


Art, 43. If a vessel is encountered at sea while unaware of the outbreak of hostili- 
ties or of the declaration of contraband which applies to her cargo, the contraband 
can not be condemned except on payment of compensation; the vessel herselz and the 
remainder of the cargo are not liable to condemration cr to the costs and expenses 
referred to in Article 41. The same rule applies i the master, after becoming aware 
of the outbreak of hostilities, or of the declaration of contzaband, has had no opportu- 
nity of discharging the contraband. 

A vessel is deemed to be aware of the existence of a state of war, or of a declara- 
tion of contraband, if she left a neutral port subsequent_y to the notification to the 
Power to which such port belongs of the outbreak of hostilities, or of the declaration 
of contraband, provided such notification was made in sufficient time. A vessel is 
also deemed to be aware of the existence of a state of war if she left the enemy port 
after the outbreak of hostilities. 


This provision is intended to spare neutrals whe might in fact be 
carrying contraband, but against whom no charge could be made. This 
may arise in two cases: The first is that in which they are unaware of the 
outbreak of hostilities; the second is that in which, though aware of this, 
they do not know of the declaration of contraband made by a bellig- 
erent, in accordance with Articles 23 and 25, which is, as it happens, 
the one applicable to the whole or a part of tke cargo. It would be 
unjust to capture the ship and condemn the contraband; on the other 
hand, the cruiser can not be obligated to let go on tothe enemy goods 
suitable for use in the war of which he may stand in urgent need. These 
opposing interests are reconciled by making condemnation conditional 
on the payment of compensation. (See the ecnvention of the 18th 
October, 1907, on the rules for enemy merchant vessels on the outbreak 
of hostilities, which expresses a similar idea.) 
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Arr, 44, A vessel which has been stopped on the ground that.she is carrying con- 
traband, and which is not lable to condemnation on account of the proportion of 
contraband on board, may, when the circumstances permit, be allowed to continue 
her voyege, if the master is willing to hand over the contraband to the belligerent 
warship. 

The delivery of the conttaband must be eee by the captor o on the logbook of 
the vessel stopped, and the master must give the captor duly certified copies of all 
relevant papers. 

The captor is at liberty to destroy the contraband that has been handed over to 
him under these conditions. 


A neutral vessel is stopped for carrying contraband. She is not 
liable to condemnation, because the contraband does not reach the 
proportion specified in Article 40. She can, nevertheless, be taken to 
a prize vort for judgment to be passed on the contraband. This right of 
the captor appears too wide in certain cases, if the importance of the 
contraband, possibly slight (for instance, a case of guns or revolvers), 
is compared with the heavy loss incurred by the vessel by being thus 
turned Sut of her course and detained during the time taken up by the 
proceedings. The question has, therefore, been asked whether the right’ 
of the neutral vessel to continue her voyage might not be admitted if 
the contraband articles were handed over to the captor, who, on his part, 
might. cnly refuse to receive them for sufficient reasons, for instance, 
the rouzh state of the sea, which would make transshipment difficult 
or impossible, well-founded suspicions as to the amount of contraband 
which the merchant vessel is really carrying, the difficulty of stowing the 
articles on board the warship, ete. This proposal did not gain sufficient 
support. It was alleged to be impossible to impose such an obligation 
_ on the cruiser, for which this handing over of goods would almost always 

have drawbacks. If, by chance, it has none, the cruiser will not refuse it, 
because she herself will gaix. by not being turned out of her course by 
having to take the vessel to a port. ‘The idea of an obligation having 
thus been excluded, it was decided to provide for the voluntary handing 
over the contraband, which, it is hoped, will be carried out whenever 
possible, to the great advantage of both parties. The formalities pro- 
vided for are very simple and need no explanation. i 

There must be a judgment of a prize court as regards the goods thus 
handed over. For this purpose the captor must be furnished with the 
necessary papers. It may be supposed that there might be doubt as 
to the character of certain articles which cruiser claims as contraband; 
the master of the merchant vessel contests this claim, but prefers to 
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deliver them up so as to be at liberty to continue his voyage. This is 
merely.a capture which has to be confirmed by the prize court. 

The contraband delivered up by tke marchan; vessel may hamper the 
cruiser, which must be left free to destrcy it at the moment of handing 
over, or later. 


CHAPTER IT].—UNNEUTRAL SERVICE. 


In a general way, it may be said that the merchant vessel which 
violates neutrality, whether by carrying contraband of war or by break- 
ing blockade, affords aid to the enemy, and it is on this ground that 
the. belligerent whom she injures by her acts is justified in inflicting on 
her certain losses. But there are cases where such unneutral service . 
bears a particularly distinctive character, and for such cases it has been 
thought necessary to make special provision. They have been divided 
into two classes according to the gravity of the act of which the neutral 
vessel is accused. __ 

In the cases included in the first class (Art. 45), the vessel is condemned, 
and receives the treatment of a vessel subject to condemi..tion for carry- 
ing contraband. This means that .ihe vessel does not lose her neutral 
character and has a full claim to the rights enjoyed by neutral vessels; 
‘for mstance, she may not be destroyed by the captor except under the 
conditions laid down for neutral vessels (Arts. 48 et seq.); the rule that 
the flag covers the goods applies to goocs she carries on board. 

In the more serious cases which belong to tae second class (Art. 46), 
the vessel is again condemned; but further, she is treated not only as 
a vessel subject to condemnation for earrying contraband, but as an 
enemy merchant vessel, which treatment entails certain consequences. 
The rules governing the destruction of neutral prizes does not apply - 
to the vessel, and as she has become an enemy vessel, it is no longer the 
second but the third rule of the Declaration of Paris which is applicable. 
The goods on board will be presumed to be enemy goods; neutrals will . 
have the right to claim their property on establishing their neutrality 
(Art. 59). It would, however, be going too far to say that the original 
neutral character of the vessel is completely lost, so that she should be 
treated as though she had always been an enemy vessel. The vessel 
may plead that the allegation made against her has no foundation in 
fact, that the act-of which she is accused has not the character of un- 
neutral service. She has, therefor2, the right of appeal to the interna- 
tional court in virtue of the provisions which protect neutral property. 
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Art. 43, A neutral vessel will be condemned and will, in a general way, receive 
the same treatment as a neutral vessel liable to condemnation for carriage of contra- 
band— 

(1) If she is on a voyage specially undertaken with a view to the transport of 
individual passengers who are embodied in the armed forces of the enemy, or with a 
view to the transmission of intelligence in the interest of the enemy. 

(2) If, to the knowledge of either the owner, the charterer, or the master, she is 
transporting a military detachment of the enemy, or one or more persons who, in 
the cours: of the voyage, directly assist the operations of the enemy. 

In the cases specified under the above heads, goods belonging to the owner of the 


~- vessel are likewise liable to condemnation. 


The provisions of the present article do not apply if the vessel is encountered at 
sea while unaware of the outbreak of hostilities, or if the master, after becoming aware 
of the outbreak of hostilities, has had no opportunity of disembarking the passengers. 
The vessel is deemed to be aware of the existence of a state of war if she left an enemy 
port subsequently to the outbreak of hostilities or a neutral port subsequently to 
the notification of the outbreak of hostilities to the Power to which such port belongs, 
provided that such notification was made in sufficient time. 


The first case supposes passengers traveling as individuals; the case 
of a military detachment is dealt with hereafter. The case is that of 
individuals embodied in the armed military or naval forces of the enemy. 
There was some doubt as to the meaning of this word. Does it include 
those individuals only who are summoned to serve in virtue of the law 
of their country and who have really joined the corps to which they 
are to belong? Or does it also include such individuals from the moment 
when they are summoned and before they join that corps? The question 
is of great practical importance. Supposing the case is one of individuals 
wko are natives of a continental European country and are settled 
in America; these individuals have military obligations toward their 
country of origin; they have, for instance, to belong to the reserve of 
the active army of that country. Their country is at war and they sail 
to perform their service.. Shall they be considered as embodied in. the 
sense of the provision which we are discussing? If we judged by the 
municipal law of certain countries we might argue that they should be 
so considered. But, apart from reasons of pure law, the contrary opinion 
has seemed more in accordance with practical necessity and has been 
accepted by all in à spirit of conciliation. It would be difficult, perhaps 
even impossible, without having recourse to vexatious measures to which 
neutral governments would unwillingly submit, to pick out among the 
passengers in a vessel those who are bound to perform military service 
and are ou their way to do so. 
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- The transmission of intelligence in the interest of the enemy is to 
be treated in the same way as the carriags oi passengers embodied in 
his armed force. The reference to a vessel especially undertaking a 
voyage is Intended to show that her usual service is not meant. She has 
been turned from her course; she has touched at a port which shé does 
not ordinarily visit in order to embark the passengers in question. She 
need not be exclusively devoted to the service of the enemy; that case 
would come into the second class (Art, 53) (4). 

In the two cases just mentioned the-vessel has performed but a single 
service; she has been employed to carry certein people, or to transmit 
certain intelligence; she is not continuously in the service of the enemy. 
In consequence she may be captured during the voyage on which she 
is performing the service which she has to render. Once that voyage 
is finished, all is over, in the sense that she may not be captured for 
having rendered the service in question. The principle is the same as 
that recognized in the case of contraband (Ars. 38). 

The second case also falls under two heads. 

There is, first, the carriage of a military detachment of the enemy, 
or that of one or more persons who during the voyage directly assist 
‘his operations, for instance, by signaling. If these people are soldiers 
or sailors in uniform there is no difficulty, the vessel is clearly liable 
for condemnation. If they are soldiers or sa:lors in mufti, who might 
be mistaken for ordinary passengers, knowledge on the part of the 
master or owner, is required, the charterer being assimilated to the 
latter. The rule is the same in the case cf persons directly assisting the 
enemy during the voyage. 

In these cases, if the vessel is condemned for unneutral service, the 
goods belonging to her owner are also liable tc condemnation. 

These provisions assume that the state o? war was known to the 
vessel engaged in the operations specified; such knowledge is the reason 
and justification of her condemnation. The position is altogether 
different when the vessel is unaware of the outbreak of hostilities, so 
that she undertakes the service in ordinary circumstances. She may have 
learned of the outbreak of hostilities while at sea, but have had no 
chance of landing the persons whom she was carrying. Condemnation 
would then be unjust, and the equitable rule adopted is in accordance 
with the provisions already accepted in other matters. If a vessel has 
left an enemy port subsequently to the outbreak of hostilities, or a 
neutral port after that outbreak has been notiñed to the Power to whom 
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such part belongs, her knowledge of the existence of a state of war will 
be presumed. 

The cuestion here is merely one of preventing the condemnation of the 
vessel. ‘The persons found on board her who belong to the armed forces 
of the enemy may be made prisoners of war by the cruiser. 


Art, 43. A neutral vessel is liable to condemnation and, in a general way, to the 
same treetment as would be applicable to her if she were an enemy merchant vessel— 

(1) If she takes a direct part in the hostilities, 

(2) If she is under the orders or control of an agent placed on board by the enemy 
government. 

(3) If she is in the exclusive employment of the enemy government. 

(4) If she is exclusively engaged at the time either in the transport of enemy trocps 
or in the transmission of intelligence in the interest of the enemy. 

In the cases covered by the present article, goods belonging to the owner of the 
vessel are likewise liable to condemnation. 


The cases here contemplated are more serious than those in Ar- 
ticle 45, which justifies the severer treatment inflicted on the vessel, as 
explained above. 

First case-—The vessel takes a direct salt in the hostilities. This 
may take different forms. It is needless to say that, in an armed con- 
flict, the vessel takes all the risks incidental thereto. We suppose her to. 
have fallen into the power of the enemy whom she was fighting, and who 
is entitled to treat her as an enemy merchant vessel. 

Second case.—The vessel is under the orders or control of an agent 
placed on board by the enemy government. His presence marks the 
relation in which she stands to the enemy. In other circumstances the 
vessel may also have relations with the enemy, but to be subject to con- 
demnation she must come under the third head. 

Third case-—The whole vessel is charterad by the enemy govern- 
ment, and is therefore entirely at its disposal; it can use her for differ- 
ent purposes more or less directly connected with the war, notably, as 
a transport; such is the position of colliers which accompany a belliger- 
ent fleet. There will often be a charter party between the belligerent 
government and the owner or master of the vessel, but all that is re- 
quired is proof, and the fact that the whole vessel has, in fact, been char- 
tered is snough, in whatever way it may be established. 

Fourth case-—The vessel is at the time exclusively devoted to the 
carriage of enemy troops or to the transmission of intelligence in the 
enemy’s interest. The case is different from those dealt with by Ar- 
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ticle 45, and the question is one of a service to which the ship is perma- 
nently devoted. The decision accordingly is that, so long as such service 
lasts, the vessel is liable to capture, even if, at the moment when an 
enemy cruiser searches her, she is engaged neither in the transport of 
troops nor in the transmission of intelligenze. . 

As in the cases in Article 45 and for the sarne reasons, goods found 
on board belonging to the owner of the vesse: are also liable to con- 
demnation. 

It was proposed to treat as an enemy merchant vessel a neutral vessel 
making, at the time, and with the sanction of tae enemy government, a 
voyage which she has only been permitted to make subsequently to 
the outbreak of hostilities or during the two preceding months. This 
rule would be enforced notably on neutrel merchant vessels admitted 
by a belligerent to a service reserved in time of peace to the national 
marine of that belligerent—for instance, to the coasting trade. Several 
delegations formally rejected this proposal, sc that the question thus 
raised remains an open one. | 


Arr. 47, Any individual embodied in the armed forces of the enemy who is found 
on board a neutral merchant vessel may be made a prisoner of war, even though 
there be no ground for the capture of the vessel. l 


Individuals embodied in the armed military or naval forces of a 
belligerent may be on board a neutral merchant vessel when she is 
searched. If the vessel is subject to condemnation, the cruiser will 
capture her and take her to one‘of her own ports with the persons on 
board. Clearly the soldiers or sailors of the enemy state will not be set 


free, but will be treated as prisoners of war. Perhaps the case will not.. 


be one for the capture of the ship—for instance, because the master 
was unaware of the status of an individual who had come on board as 
an ordinary passenger. Must the soldier or soldiers on board the vessel 
be set free? That does not appear admissible. The belligerent cruiser 
can not be compelled to set free active enemies who are physically in 
her power and are more dangerous than this or that contraband article. 
She must naturally proceed with great discretion, and must act on her 
own responsibility in requiring the surrender of these individuals, but 
the right to do so is hers; it has therefore b2en thought necessary to 
explain the point. . 
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CHAPTER [V.—Derstruction op NEUTRAL PRIZES. 


The destruction of neutral prizes was a subject comprised in the 
program of the Second Peace Conference, and on that occasion no settle- 
ment was reached. It reappeared m the program of thé present con- 
ference, and this time agreement has been found possible. Such a result, 
which bears witness to the sincere desire of all parties to arrive at an 
understanding, is a matter for congratulation. It has been shown once 
more thet conflicting hard-and-fast rules do not always correspond to 
things as they are, and that if there be readiness to descend to particulars, 
and to arrive at the precise way in which the rules have been applied, 

` jt will often be found that the actual practice is very much the same, 
_ although the doctrines professed appear to be entirely in conflict. To 
enable two parties to agree, it is first of all necessary that they should 
understand each other, and this frequently is not the case. Thus it 
has been found that those who declared for the right to destroy neutral 
prizes never claimed to use this right wantonly or at every opportunity, 
but only by way of exception; while, on the other hand, those who main- 
tained the principle that destruction is forbidden, admitted that the 
principle must give way to certain exceptional cases. It therefore 
became a question of reaching an understanding with regard to those 
exceptional cases to which, according to both views, the right to destroy 
should be confined. But this was not all; there was need for some guar- 
anty against abuse in the exercise of this right; the possibility of arbi- 
trary action In determining these exceptional cases must be limited by 
throwing some real responsibility upon the captor. It was at this stage 
that a new idea was introduced into the discussion, thanks to which it 
was possible to arrive at an agreement. The possibility of intervention 
by a court of justice will make the captor reflect before he acts, and at 
the same time secure reparation in cases where there was no reason for 
the destruction. . 
Such is the general spirit of the provisions of this chapter. 


Arr, 48, A neutral vessel which has been captured may not be destroyed by the 
captor; she must be taken inte such port as is proper for the determination there of 
all questions concerning the velidity of the prize. 


The general principle is very simple. A neutral vessel which has 
been seized may not be destroyed by the captor; so much may be ad- 
mitted by everyone, whatever view is taken as to the effect produced 
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by the capture. The vessel must be taken into a port for the determina- 
tion there as to the validity of the prize. A prize srew will be put on 
board or not, according to cireumstances. 


A 


Fa 


Arr. 49, As an exception, a neutral vessel whick has been captured by a belliger- 
ent warship, and which would be liable to condemnation, may be destroyed if’ the 
observance of Article 48 would involve danger to the safety cf the warship or to the 
success of the operations in which she is engaged az th= time 


The first condition necessary to justify the destruction of the captured 
vessel is that she should be liable to condemnation upon the facts of the 
case. If the captor can not even hope tc obtain the condemnation of the 
vessel, how can he lay claim to the right to destroy her? 

The second condition is that the observence of tae general principle . 
would involve danger to the safety of the warship Dr to the success of 
the operations in which she is engaged at the time. This.is what was 
finally agreed upon after various solutions had keen tried. It was 
understood that the phrase comprometire ta securtié was syhonymous 
with mettre en danger le navire, and might be translased into English by: 
“Involve danger.” It is, of course, the situation as the moment when’ 
the destruction takes place which must be considered in order to decide 
whether the conditions are or are not fulalled. For a danger which 
did not exist at the actual moment of the capture may have appeared 
some time afterwards. 


Art, 50. Before the vessel is destroyed all persons on bcard must be placed in 
safety, and all the ship’s papers and other dozuments whick the parties interested 
consider relevant for the purpose of deciding on tha validity of the capture must be 
taken on board the warship. l i 


This provision lays down the precautions to be taken in the interests 
of the persons on board and of the administration of justice. 


Art. 51. A captor who has destroyed a neutral vesgel must, prior to any decision 
respecting the validity of the prize, establish that he only acted in the face of an 
exceptional necessity, of the nature contemplated in Article 49, If he fails to do this, . 
he must compensate the parties interested, and no examination shall be made of the 
question whether the capture was valid or not. 


This claim gives a guaranty against tae arbitzary destruction of 
prizes by throwing a real responsibility upon the captor who has carried 
out the destruction. The result is that before ary decision is given 
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respecting the validity of the prize, the captor must prove that the 
situation he was in was really one which fell under the head of the 
exceptional cases contemplated. This must be proved in proceedings to 
which the neutral is a pariy, and if the latter is not satisfied with the 
decision of the national prize court he may take his case to the inter- 
‘ national court. Proof to the above effect is, therefore, a condition 
precedent which the captor must fulfill. If he fails to do this, he must 
compensate the parties interested in the vessel and the cargo, and the 
question whether the capture was valid or not will not be gone into. 
In this way a real sanction is provided in respect of the obligation not 
to destroy a prize except in particular cases, the sanction taking the 
form of a fine inflicted on the captor. If, on the other hand, this proof 
is given, the prize procedure follows the usual course; if the prize is 
declared valid, no compensation is due; if it is declared void, the parties 
interested have a right to be compensated. Resort to the international 
court can only be made after the decision of the prize court has been 
given on the whole matter, and not immediately after the preliminary 
question has been decided. 


‘Art, 52. If the capture of a neutral vessel is subsequently held to be invalid, 
though the act of destruction has been held to have been justifiable, the captor must 
pay compensation to the parties interested, in place of the restitution to which they 
would have been entitled. ~ 

Art, 53. If neutral goods not liable to condemnation have been destroyed with 
the vessel, the owner of such goods is entitled to compensation. 


Supposing a vessel which has been destroyed carried neutral goods 
not liable to condemnation: the owner of such goods has, in every case, 
a right to compensation; that is, without there being occasion to dis- 
tinguish between cases where the destruction was or was not Justified. 
This is equitable and a further guaranty against arbitrary destruction. 


Art, 54. The captor has the right to demand the handing over, or to proceed 
himself to the destruction, of any goods liable to condemnation found on board a 
vessel not herself liable to condemnation, provided that the circumstances are such 
as would, under Article 49, justify the destruction of a vessel herself liable to condem- , 
nation., The captor must enter the goods surrendered or destroyed in the log book 
of the vessel stopped, and must obtain duly certified copies of all relevant papers. 
When the goods have been handed over or destroyed and the formalities duly carried 
out, the master must be allowed to continue his voyage. 

The provisions of Articles 51 and 52 respecting the obligations of a captor who has 
destroyed a neutral vessel are applicable. 
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A cruiser encounters a neutral merchant vessel carrying contraband 
in a proportion less than that specified in Article 40. The captain may 
put a prize crew on board the vessel and take her into a port for adjudi- 
cation. He may, in conformity with the provisions of Article 44, agree 
to the handing over of the contraband if offered by the vessel stopped. 
But what is to happen if neither of these solutions is reached? The 
vessel stopped does not offer to hand over the contraband, and the cruiser 
is not In a position to take the vessel into a rational port. Is the cruiser 
obliged to let the neutral vessal go with the contraband on board? To 
require this seemed going too far, at least in certain exceptional circum- 
stances. These circumstances are in fact the same as would have justified 
the destruction of the vessel, had she been liable to condemnation. In 
_ such a case, the cruiser may demand the harding over, or proceed to the- 

destruction, of the goods liable to condemnation. The reasons for which 
the right to destroy the vessel has been recogrized may justify the de- 
struction of the contraband goods, the mcre so as the considerations 
of humanity which can be adduced against the destruction of a vessel do 
not In this case apply. Against arbitrary d2mands by the cruiser there 
are the same guaranties as those which made it possible to recognize 
the right to destroy the vessel. The captor must, as a preliminary, prove 
that he was really faced by the exceptional circumstances specified; 
failing this, he is condemned to pay the value of the goods handed over 
or destroyed, and the questicn whether they were contraband or not 
will not be gone into. 

The article prescribes certain formelities which are necessary to 
establish the facts of the case and to enable the prize court to adjudicate. 

Of course, when once the goods have been kanded over or destroyed 
and the formalities carried out, the vessel which has been stopped must 
be left free to continue her vovage. 


CHAPTER V.—TRANSFER TO A NEUTRAL FLAG. 


An enemy merchant vessel is liable to capture, whereas a neutral . 
merchant vessel is immune. It can therefore be readily understood 
that a belligerent cruiser encountering a merchant vessel which lays 
claim to neutral nationality has to inquire whether such nationality 
has been acquired legitimately or merely in order to shield the vessel 
from the risks to which she would have been exposed had she retained 
her former nationality. This question naturally arises when the trans- 
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for has taken place a comparatively short time before the moment at 
which the ship is searched, whether the actual date be before or after 
the outbreak of hostilities. The answer will be different according as 
the question is looked at from the point of view of commercial or bellig- 
erent interests. Fortunately, rules have been agreed upon which con- 
ciliate both these interests as far as possible, and which at the same time 
tell belligerents and neutral commerce what their position is. 


Art, 55. The transfer of an enemy vessel to a neutral flag, effected before the out- 
break of hostilities, is valid, unless it is proved that such transfer was made in order 
to evade the consequences to which an enemy vessel, as such, is exposed. There ia,, 
however, a presumption, if the bill of sale is not on board a vessel which has lost her 
belligerent nationality less than sixty days before the outbreak of hostilities, that 
the transfer is void. This presumption may be rebutted. 

Where the transfer was effected more than thirty days before the outbreak of hostili- 
ties, there is an absolute presumption that it is valid if it is unconditional, complete, 
and in conformity with the laws of the countries concerned, and if its effect is such 
that neither the control of, nor the profits earned by, the vessel remain in the same 
hands as before the transfer. If, however, the vessel lost her belligerent nationality 
less than sixty days before the outbreak of hostilities, and if the bill of sale is not on 
board, the capture of the vessel gives no right to damages. 


The.general rule laid down im the first paragraph is that the transfer 
of an enemy vessel to a neutral flag is valid, assuming, of course, that 
the ordinary requirements of the law have been fulfilled. It is upon 
the captor, if he wishes to have the transfer annulled, that the onus 
lies of proving that its object was to evade the consequences entailed 
by the war in prospect. There is one case which is treated as suspicious, 
that, namely, in which the bill of sale is not on board when the ship 
has changed her nationality less than sixty days before the outbreak of 
hostilities. The presumption of validity which has been set up by the 
first paragraph in favor of the vessel is then replaced by a presumption 
in favor of the captor. It is presumed that the transfer is void, but the 
presumption may be rebutted. With a view to such rebuital, proof 
may be given that the transfer was not effected in order-to evade the 
consequences of the war; it is unnecessary to add that the ordinary re- 
quirements of the law musi have been fulfilled. 

It was thought desirabl2 to give to commerce a guaranty that the 
right of treating a transfer as void on the ground that it was effected in 
order to evade the consequences of war should not extend too far, and 
should not cover too long a period. Consequently, if the transfer has 
been effected more than 30 days before the outbreak of hostilities, it 
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can not be impeached on that ground alone, and it is regarded as u-.- 
questionably valid if it has been made under conditions which show that 
it is genuine and final. These conditions are as follows: The transfer 
must be unconditional, complete, and in conformity with the laws of 
the countries concerned, and its effect must be such that both the control 
of, and the profits earned by, the yessel pass into other hands. When 
once these conditions are proved to exist, the captor is not allowed. to 
set up the contention that the vender foresaw the war in which his 
country was about to be involved, and wished by the sale to shield him- 
self from the risks to which a state of war would have exposed him in 
respect of the vessels he was transferring. Even in this case, however, 
‘when a vessel is encountered by a cruiser and her bill of sale is not on 
board, she may be captured if a change of nationality has taken place 
less than 60 days before the outbreak of hostilities; that circumstance 
has made her suspect. But if before the prize court the prooi required 
‘by the second paragraph is adduced, she must be released, though she 
‘can not claim compensation, inasmuch as there was good reason for 
‘capturing her. 


Art. 56. The transfer of an enemy vessel to a neutral flag effected after the out- 
break of hostilities is void unless it is proved that such transfer was not made in order 
to evade the consequences to which an enemy vessel, as such, is exposed. 

Provided that there is an absolute presumption that a transfer is void— 

(1) If the transfer has been made during a voyage or in a blockaded port. 

(2) If a right to repurchase or recover the vessel is reserved to the vender. 

(3) If the requirements of the municipal law governing the right to fly the flag 
under which the vessel is sailing have not been fulfilled. 


The rule respecting transfers made after the outbreak of hostilities 
is more simple. Such a transfer is only va.id if it is proved that its 
object was not to evade the consequences to which an enemy vessel, 
as such, is exposed. The rule accepted in respect of transfers made be- 
fore the outbreak of hostilities is inverted. n that case there is a pre- 
sumption that the transfer is valid; in the present, that it is void—pro- 
vided always, that proof to the contrary may be given. For instance, 
it might be proved that the transfer had taken place by inheritance. 

Article 56 recites cases in which the presumption that the transfer 
is void is absolute, for reasons which can be readily understood. In 
the first case the connection between the transfer and the war risk run 
by the vessel is evident. In the second, the <ransferee is a mere man of 
straw, who is to be treated as owner during a. dangerous period, after 
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which the vender will recover possession of his vessel. Lastly, the third 
case might strictly be regarded as already provided for,-since a vessel 
which lays claim to neutral nationality must naturally prove that she 
has a right to it. 

At one time provision was made in this article for the case of a vessel 
which waz retained, after the transfer, in the trade in which she had 
previously been engaged. Such a circumstance is in the highest degree 
suspicious; the transfer has a fictitious appearance, masmuch as nothing 
has changed in regard to the vessel’s trade. This would apply, for. in- 
stance, if a vessel were running on the same lime before and after the 
transfer. It was, however, objected that to set up an absolute presump- 
tion would sometimes be too severe, and that certain kinds of vessels, 
as, for exemple, tank ships, could, on account of their build, engage only 
in a certain definite trade. To meet this objection the word “route” was 
then added, so that it would have been necessary that the vessel should 
be engaged in the same trade and on the same route; it was thought that 
in this way the above contention would have been satisfactorily met. 


However, the suppression of this case from the list being insisted on, ` 


it was agreed to eliminate it. Consequently, a transfer of this character 
now falls within the general rule; it is certainly presumed to be void, 
' but the presumption may be rebutted. 


CHAPTER VI.—ENEMy CHARACTER. 


The rule in the Declaration of Paris that “the neutral flag covers 


enemy gcods, with the exception of contraband of war,” corresponds so 
closely with the advance cf civilization and has taken so firm a hold on 
the public mind that it is impossible, in the-face of so extensive an 
application, to avoid seeing in that rule the embodiment of a principle 
of the common law of nazions which can no longer be disputed. The 
determination of the neutral or enemy character of merchant vessels 
accordingly decides not only the question of the validity of their capture, 
but also the fate of the noncontraband goods on board. A similar gen- 
eral observation may be made with reference to the neutral or enemy 
character of goods.: No one thinks of contesting to-day the principle 
according'to which “neutral goods, with the exception of contraband of 
war, are not liable to capture on board an enemy ship.” It is, therefore, 
only in respect of goods found on board an enemy ship that the question 
whether they are neutral ar enemy property arises. 


he UG 
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The determination. of what constitutes neutral or enemy character 
thus appears as a development of the two principles laid down in 1856, 
or rather as a means of securing their just application in practice. 

The advantage of deducing from the practices of different countries 
some clear and simple rules on this subject may be said to need no 
demonstration. The uncertainty as to the risk of capture, if it does not 
put an end to trade, is at least the most serious of hindrances to its con- 
tinuance. A trader ought to know the risks which he runs in putting his 
goods on board this or that ship, while the underwriter, if he does not 
know the extent of those risks, is obliged zo charge war premiums, 
which are often either excessive or else inadecuate. 

The rules which form this chapter are, unfortunately, incomplete. 
Certain important points had to be laid aside, as has been already 
observed in the introductory explanations and as will be further explained 
below. l 


4 


Art, 57. Subject to the provisions respecting transfer to another flag, the neutral 
or enemy character of a vessel is determined by the feg which she is entitled to fly, 

The case where a neutral vessel is engaged in a trade which is closed in time of 
peace remains outside the scope of this rule and is in no wise affected by it. 


The principle, therefore, is that the neutral or enemy character of a 
vessel is determined by the flag which she is entitled to fly. Itis a simple 
rule which appears satisfactorily to meet th2 special case of ships, as 
distinguished from that of other movable property, and notably of the 
cargo. From more than one point of view ships may be said to possess 
an individuality; notably, they have a nationality, a national character. 
‘This attribute of nationality finds visible expression in the right to fly 
‘a flag. It has the effect of placing ships under the protection and control 
‘of the state to which they belong. It makes them amenable to the 
‘sovereignty and to the laws of that state and liable to requisition should 
- the occasion arise. Here is the surest test of whether a vessel is really 
a unit in the merchant marine of a country, and here, therefore, the best 
test by which to decide whether her character is neutral or enemy. It 
is, moreover, preferable to rely exclusively upon this test and to discard 
all considerations connected with the personal status of the owner. 

The text makes use of the words “the flag which the vessel is entitled 
to fly;” that expression means, of course, the flag under which, whether . 
she is actually flying it or not, the vessel is entitled to sail according to 
Zhe municipal laws which govern that right. 
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Article 57 safeguárds the provisions respecting transfer to another 
flag, as to which it is sufficient to refer to Articles 55 and 55; a vessel 
may very well have the right to fly a neutral flag, as far as the Iaw of 
the country: to which she claims to belong is concerned, but may be 
treated as an enemy vessel by a belligerent, because the transfer in 
virtue of which she has hoisted the neutral flag is annulled by Article 55 
or Article 56. | l 

Lastly, the question was raised whether a vessel loses her neutral 
character when she is engeged in a trade which the enemy, prior to the 
war, reserved exclusively for his national vessel; but as has been observed 
above in connection with the subject of unneutral service, no agree- 
ment was reached, and'the question remains an open one, as the second 
paragraph of Article 57 is careful to explain. 


ART. £8. The neutral or enemy character of goods found on board an enemy 
vessel is determined by the neutral or enemy character of the owner. 


Unlike ships, goods have no individuality of their own; their neutral 
or enemy character is mace to depend upon the personal status of their 
owner. This opinion prevailed after an exhaustive study of different > 
views, which inclined toward reliance on the country of origin of the 
goods, the status of the person at whose risk they are, of the consignee, 
- or of the consignor. The test adopted in Article 58 appears, moreover, 
to be in conformity with the terms of the Declaration of Paris, as also ` 
with those of the convention of The Hague of the 18th October, 1907, 
relative to the establishment of an international prize court, where the 
expression “neutral or enemy property” is used. (Arts. 1, 3, 4, 8.) 

But it can not be concealed that Article 58 solves no more than a 
part of the problem, and that the easier part; it is the neutral or enemy _ 
character of the owner which determines the character of the goods, but 
what is to determine the neutral or enemy character of the owner? On 
this point nothing is said, because it was found impossible to arrive at - 
an agreement. Opinions were divided between domicile and nationality; 
no useful purpose will be served by reproducing here the arguments 
adduced to support the two positions. It was hoped that a compromise 
might have been reached on the basis of a clause to the following effect: 


“The neutral or enemy character of goods found on board an enemy 
vessel, is determined by the neutral or enemy nationality of their owner, - 
or, if he is of no nationalicy or of double nationality (i. e., both neutral 
and enemy), by his domicile in a neutral or enemy country; 
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“Provided that goods belonging to a limited lability or joint stock 
company are considered as neutral or enemy azcording as the company 
has its headquarters in a neutral or 2nemy counsry.”’ 


-= But there was no unanimity. 


Art, 59. In the absence of proof of the neutral charecter of goods found on board 
an enemy vessel, they are presumed to b2 enemy goods, 


Article 59 gives expression to the traditional rule according to which 
goods found on board an enemy vessel are, failing proof to the contrary, 
presumed to be enemy goods; this is merely a simple presumption, which 
leaves to the claimant the right, bus at the same time the onus, of prov- 
ing his title. 


Art. 60. Enemy goods on board an enemy vessel retain their enemy character 
until they reach their destination, notwithstanding ary transfer effected after the 
outbreak of hostilities while the goods are being forwarded. 

If, however, prior to the capture, a former neutral cwner exercises, on the bank- 
ruptey ofan existing enemy owner, a recognized legal richt to recover the gcods, wey 
regain their neutral character. 


This provision contemplates the zase where goods which were enemy 
property at the time of dispatch have been the eubject of a sale or trans- 
fer during the course of the voyage. The ease with which enemy goods 
might secure protection from the exercise of the right of capture by 
means of a sale which is made subject to a recomveyance of the property 
on arrival has always led to a refusal to recogrize such transfers. The 
enemy character subsists. 

With regard to the moment from which goocs must be considered to 
acquire and retain the enemy character of their owner, the text has been 
inspired by the same spirit of equity as governed the convention of The 
Hague, relative to the status of merchant vessels on the outhreak of 
hostilities, and by the same desir2 to protect mercantile operations 
undertaken in the security of a time of peace. H is only when the trans- 
fer takes place after the outbreak of hostilities that it is, so far as the 
loss of enemy character is concerned, inoperazive until the arrival of 
the goods in question. The date which is taken into consideration 
here is that of the transfer, and not of the depacture of the vessel. For, 
while the vessel which started before the war began, and remains, 
perhaps, unaware of the outbreak of hostilities, may enjoy on this ac- 


count some degree of exemption, the goods may nevertheless possess - 
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enemy character; the enemy owner of these goods is in a position to be 
aware of the state of war, and it is for that very reason that he is likely 
to seek to evade its consequences. 

It was, however, thought right to add what is, if not a limitation, at ; 
least a complement agreed to be necessary. In a great number of coun- 
tries an unpaid vender has, in the event of the bankruptcy of the buyer, - 
a recogrized legal right to recover the goods which have already become 
the property of the buyer but not yet reached him (stoppage in transitu). 
In such a case the sale is canceled, and, in consequence of the recovery, 
the vendor obtains the goods agam and is not deemed ever to have 
ceased to be the owner. This right givés to neutral commerce, in the 
case of a genuine bankruptcy, a protection too valuable to be sacrificed, 
and the second paragraph of Article 60 is intended to preserve it. 


CHAPTER VII.—Convoy. 


_ The practice of convoy Fas, in the past, occasionally given rise to grave 
difficulties and even to conflict. It is therefore satisfactory to be able 
to record the agreement waich has been reached upon this subject. 


ART.. 61, Neutral vessels under national convoy are exempt from search. The 
commander of a convoy gives, in writing, at the request of the commander of a bellig- 
erent warship, all information as to the character of the YeSBIY and their cargoes which 
could be obtained by search. 


The principle laid down is simple; a neutral vessel under the convoy ` 
of a warship of her own nationality is exempt from search. The reason 
for this rule is that the belligerent cruiser ought to be able-to find in the 
assurances of the commander of the convoy as good a guaranty as would 
be afforded by the exercise of the right of search itself; m fact, she can 
not call in question the assurances given by the official representative 
of a neutral government without displaying a lack. of international 
courtesy. If neutral governments allow belligerents to search vessels 
sailing under their flag, it is because they do not wish to be responsible 
for the supervision of such vessels, and therefore allow belligerents to 
protec; themselves. The situation is altered when a neutral govern- 
ment consents to undertake that responsibility; the right of search has no 
longer the same importance. 

But it follows from the explanation of the rule respecting convoy 
that the neutral government undertakes to afford the belligerents every 
guaranty that the vessels convoyed shall not take advantage of the 
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protection accorded to them in order to do arything inconsistent with 
their neutrality, as, for example, to carry contraband, render unneutral 
service to the belligerent, or attempt to break blockade. There is need, 
therefore, that a genuine supervision should be 2xercised from tke outset 
over the vessels which are to be convoyed; and that supervision must be 
continued throughout the voyage. The govarment must ect with 
vigilance so as to prevent all abuse of the right of convoy, and must 
give to the officer who is put in command of a convoy precise instructions 
to this effect. 

A belligerent cruiser encounters a convoy; sh2 communicates with the 
commander of the convoy, who must, at her request, give in writing 
all relevant information about the vessels under his protection. A 
written declaration is required, because it prerents all ambiguities and 
misunderstandings, and because it pledges to a greater extent the re- 
sponsibility of the commander. The object of such a declaration is to 
make search unnecessary by the mere fact of gixing to the cruiser the in- 
formation which the search itself would have supplied. 


Art. 62, If the commander of the belligerent: warsh p has reason to suspect that 
the confidence of the commander of the convoy has been abused, he communicates 
his suspicions to him. In such a case it is for the commander of the convoy alone 
to investigate the matter. He must record the result of such investigation in a report, 
of which a copy is handed to the officer of the warship. If, m the opinion of the com- 
mander of the convoy, the facts shown in the report justfy the capture of one or more | 
. vessels, the protection of the convoy must be withdrawn from such vessels, 


In the majority of cases the cruiser will be satisfied with the declaration 
which the commander of the convoy will have given to her, but she may 
have serious grounds for believing that the confidence of the commander 
has been abused, as, for example, that a ship under convoy cf which 
the papers are apparently in order and exhilit nothing suspicious is, 
in fact, carrying contraband cleverly concealed. The cruiser may, 
in such a case, communicate her suspicions ta the commander of the 
convoy, and an investigation may be considered necessary. If so, it will 
be made by the commander of the convoy, since it is he alone who exer- 
cises authority over the vessels placed under his protection. It appeared, ` 
nevertheless, that much difficulty might often te avoided if the belliger- 
ent were allowed to be present at this investigation; otherwise he might 
still suspect, if not the good faith, at least the vigilance and perspicacity 
of the person who conducted the search. But it was not thought that an 
obligation to allow the officer of the cruiser to be present at the investi- 
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gation should be imposed upon the commander of the convoy. He must 
act as he thinks best; if he agrees to the presence of an officer of the 
cruiser, it will be as an act of courtesy or good policy. He must in every 
case draw up a report of the Investigation and give a copy to the officer 
of the cruiser. 

Differences of opinion may occur between the two officers, particu- 
larly in relation to conditional contraband. The character of a port 
to which a cargo of corn is destined may be disputed. Is it an ordinary 
` commercial port, or is it a port which serves as a base of supply for the 
armed forces? The situation which arises out of the mere fact of the 
convoy must m such a case be respected. The officer of the cruiser can 
do no more than make his protest, and the difficulty must be settled 
through the diplomatic channel. 

The situation is altogether different if a vessel under convoy is found 
beyond the possibility of dispute to be carrying contraband. The 
vessel has no longer a right to protection, since the condition upon which 
such protection was.granted has nof been fulfilled. Besides deceiving 
` her own government, she has tried to deceive the belligerent. She must 
therefore be treated as a neutral merchant vessel encountered in the 
ordinary way and searched by a belligerent cruiser. She can not com- 
plain at being exposed to such rigorous treatment, since there is in her 
case an aggravation of the offense committed by a carrier of contraband. 


CHAPTER VIII.—Rasistancs TO SEARCH. 


The subject treated in this chapter was not mentioned in the program _ 
submitted by the Britis: Government in February, 1908, but it is inti- 
mately connected with several of the questions in that program, and thus 
attracted the attention of the conference in the course of its delibera- 
tions; and it was thought necessary to frame a rule upon it, the drafting 
of which presented little difficulty. 

A belligerent cruiser encounters a merchant vessel and summons her 
to stop in order that she may be searched. The vessel summoned does 
not stop, but tries to avoid the search by flight. The cruiser may employ 
force to stop her, and the merchant vessel, if she is damaged or sunk, has 
no right to complain, seeing that she has failed to comply with an obliga- 
tion imposed upon her by the law of nations. 

If the vessel is stopped, and it is shown that it was only in order to 
escape the inconvenience of being searched that recourse was had to 
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flight, and that beyond this she had done nothing contrary to neutrality, 
she will not be punished for her attempt at flight. If, on the other hand, 
it is established that the vessel has contraband on board, or that she 
has in some way or other failed to comply with her duty as a neutral, 
she will suffer the consequences of her mfraction of neutrality, but in 
this case as m the last, she will not undergo any punishment for her 
attempt at flight. Expression was given to the contrary view, namely, 
thet a ship should be punished for an obvious attampt at flight as much. 
as for forcible resistance. It was suggested that the prospect of naving 
the escaping vessel condemned as good prize wou-d influence the captain 
‘of the cruiser to do his best to spare her. But ir. the end this view did 
not prevail. 


Arr, 63. Forcible resistance to the legitimate exercise of the right of stoppage, 
search, and capture involves in all cases the condemnatica of the vessel. The cargo 
is liable to the same treatment as the cargo of an enemy vessel. Goods belonging to 
the master or owner of the vessel are treated as enemy goods. 


The situation is different if forcible resistance is made to any legiti- 
mate action by the cruiser. The vessel commits an act of hostility and 
must from that moment be treated as an enemy vessel; she will therefore 
be subject to condemnation, although the search may not have shown 
that anything contrary to neutrality had been done. So far no difficulty 
seems to arise. 

What must be decided with regard to the cargo? The rule which 
appeared to be the best is that according to which the cargo will be — 
treated like the cargo on board an enemy vessel. This assimilation in- 
volves the following consequences. A neutral vessel which has offered 
resistance becomes an enemy vessel and the goods on board are presumed 
to be enemy goods. Neutrals who are interested may claim their prop- 
erty, in accordance with Article 3 of the Declaration of Paris, but 
enemy goods will be condemned, since the rule that the flag covers the 
goods can not be adduced, because the captured. vessel on board which 
they are found is considered to be an enemy vessel. It will be noticed - 
that the right to claim the goods is open to all neutrals, even to those 
_ whose nationality is that of the captured vessel; it would seem to be an 
excess of severity to. make such persons suffer for the action of the master. 
There is, however, an exception as regards the goods which belong to 
the owner of the vessel; it seems natural that be should bear the con- 
sequences of the acts of his agent. His property on board the vessel is 
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tharefore treated as enemy goods. A fortiori the same rule applies to the 
gocds belonging to the master: 


CHAPTER [X.—CoMPENSATION. 


This chapter is of very general application, inasmuch as the pro- 
visions which it contains are operative in all the numerous cases in which 
cruiser may capture a vessel or goods. 


Arr. 64. If the capture of a vessel or of goods is not upheld by the prize court, or 
if the prize is released without any judgment being given, the parties interested have 
the right to compensation, unless there were good reasons for capturing the vessel or 
goods. 


‘A cruiser has captured a neutral vessel on the ground, for example, 
of carriage of contraband or breach of blockade. The prize court re- 
leases the vessel, declaring the capture to be void. This decision alone 
- is evidently not enough to indemnify the parties interested for the loss ` 
incurred in consequence of the capture, and this loss may have been 
ccnsiderable, since the vessel has been during a period, which may 
-often be a very long one, prevented from engaging in her ordinary trade. 
May these parties claim to be compensated for this injury? Reason 
requires that the affirmazive answer should be given, if the injury has 
been undeserved—that is to say, if the capture was not brought about 
bv some fault of the parties. It may, indeed, happen that there was good 
_ reeson for the capture, because the master of the vessel searched did not 
produce evidence which ought in the ordinary course to have been avail- 
ab.e and which was only furnished at a later stage. In such a case it 
wuld be unjust that compensation should be awarded.. On the other 
hand, if the cruiser has reelly been at fault, if the vessel has been captured 
wken there were not good reasons for doing so, it is Just that compensa- 
tian should be granted. 

It may also happen that a vessel which has been captured and taken 
into a port is released by the action of the executive without the inter- 
vention of a prizecourt. The existing practice, under such circumstances, 
is not uniform. In some countries the prize court has no Jurisdiction, 
unless there is a question of validating a capture, and can not adjudicate 
on a claim for compensation based upon the ground that the capture 
would have been held unjustifiable; in other countries the prize court 
would have jurisdiction to entertain a claim of this kind. On this point, 
therefore, there is a difference which is not altogether equitable, and it 


—_ 
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is desirable to lay down a rule which will produce she same result in all 
countries. It is reasonable that every capture effected without good 
reasons should give to the parties interested a rizht to compensation 
without its being necessary to draw any distinction between the cases 
in which the capture has or has not been followed by a decision of a 
prize court; and this argument is al. the more forcible when the capture 
may have so little justification that the vessel is released by the action of 
the executive. A provision in general terms has therefore been adopted, 
which is capable of covering all cases of capture. 

It should be observed that in the text no reference is made to the 
question whether the national tribunals are cornpetent to adjudicate on 
a claim for compensation. In cases where proceedings are taken against `. 
the property captured no doubt upon this point can be entertained. 
In the course of the proceedings taken to determine the validity of 
capture the parties interested have the opportunity of making good their 
right to compensation, and if the national tribunal does not give them 
satisfaction they can apply to the International Prize Court. If, on the 
other hand, the action of the belligerent has been confined to zhe cap- 
ture it is the law of the belligerent captor which cecides whether there 
are tribunals competent to entertain a demand for compensation; and if 
so, what are those tribunals? The international court has not, according 
to the convention of The Hague, any jurisdiction in such a case. From 
an international point of view the diplomatic channel is the cnly one 
available for making good such a claim, whether thz cause for complaint 
is founded on a decision actually delivered or on the absence of any tri- 
bunal having jurisdiction to entertain it. 

The question was raised as to whether it was necessary to draw a 
distinction between the direct and the indirect: losses suffered by vessel 
or goods. The best course appeared to be to leav3 the prize court free 
to estimate the amount of compensation due, whica will vary according 
to the circumstances and can not be laid down in advance in rules going 
into minute details. . 

For the sake of simplicity mention has only been made of the vessel, 
but what has been said applies, of course, to cargo captured and after- 
wards released. Innocent goods on board a vessel which has been 
captured suffer, in the same way, all the mconvenience which attends 
the capture of the vessel; but if there was good cause for capturing the 
vessel, whether the capture has subsequently been held to be valid or 
not, the owners of the cargo have no right to compensation. 
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it is perhaps useful to indicate certain cases in which the capture of 
a vessel would be justified, whatever might be the ultimate decision 
of the prize court. Notably, there is the case where some or all of 
the ship’s papers have been thrown overboard, suppressed, or intention- 
ally destroyed on the initiative of the master or one of the crew or pas- 
sengers. ‘There is in such a case an element which will justify any suspi- 
cion and afford an excuse for capturing the vessel, subject to the master’s 
ability to account for his action before the prize court. Even if the 
court should accept the explanation given and should not find any reason 
for condemnation, the parties interested can not hope to recover com- 
persation. 

An analogous case would be that m which there were found on board 
two sets of papers, or false or forged papers, if this irregularity were 
connected with circumstances calculated to contribute to the capture of 
the vessel. 

It appeared sufficient that these cases in which tiie would be a rea- 
sonable excuse for the capture should be mentioned in the present, l 
report, and should not be made the object of express provisions, since 
otherwise the mention of these two particular cases might have led to 
the supposition that they were the only cases in which a capture could 
be justified. 

Such, then, are the principles of international law to which the naval 
corference has sought to give recognition as being fitted to regulate 
m practice the intercourse of nations on certain important questions in 
- regard to which precise rules have hitherto been wanting. The confer- 
ence has thus taken up the work of codification begun by the Declaration 
_of aris of 1856. It has worked in the same spirit as the Second Peace 
Conference, and, taking advantage of the labors accomplished at The 
Hague, it has been able to solve some of the problems which, owing to 
the lack of time, that conference was compelled to leave unsolved. Let 
us rope that it may be possible to say that those who have drawn up the 
Declaration of London of 1909 are not altogether unworthy of their 
predecessors of 1856 and 1907. 


FINAL PROVISIONS. 


These provisions have reference to various questions relating to the 
effect of the Declaration, its ratification, its coming into force, its de- 
nunciation, and the accession of unrepresented Powers. 
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Arr, 65, The provisions of the present Declaration must be treated as a whole 
and can not be separated. 


bas 


This article is of great importance and is in conformity with that 
which was adopted in the Declaration of Paris. 

The rules contained in the present Declaration relate to matters of 
great importance and great diversity. They have not all been accepted 
with the same degree of eagerness by all the dalegations. Concessions 
have been made on one point m consideration of concessions obtained on. 
another. The whole, all things considered, nas been recognized as 
satisfactory, arid a legitimate expectation would be falsified if one Power 
might make reservations on & rule to which another Power attached par- 
ticular importance. 


Art, 66. The signatory Powers undertake to insure the mutual observance of the 
rules contained in the present Declaration in any war in which all the belligerents are 
parties thereto. They will therefore issue the necessary instructions to their authori- 
ties and to their armed forces, and will take such measures as may be,required in 
order to insure that it will be applied by their ccurts, and more particularly by their 
prize courts, 

According to the engagement resulting from this article, the Declara- 
tion applies to the relations between the signatory Powers when, the 
belligerents are likewise parties to the Declaration. 

Jt will be the duty of each Power to take the measures necessary. to - 
insure the observance of the Declaration. These measures may vary in 
different countries and may or may not involve the intervention of the 
legislature. The matter is one of national legal requirements. 

It should be observed that neutral Powers elso may find themselves 
in a position of having to give instructions to their authorities, notably 
to the commanders of convoys, as previously explained. 


Art. 67. The present Declaration shall be ratified as soon as possible. 

The ratifications shall be deposited in London. 

The first deposit of ratifications shall be recorded in a protocol signed by the 
representatives of the Powers taking part therein, anc by His Britannic Majesty's 
principal secretary of state for foreign affairs. 

The subsequent deposits of ratification shall be made by means of a written noti- 
fication addressed to the British Government, and accompanied by the instrument 
of ratification. 

A duly certified copy of the protocol relating to the first deposit of ratifications, 
and of the notifications mentioned in the preceding paragraph as well as of the in- 
struments of ratifications which accompany them, shall be immediately sent by the 
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British Government, through the diplomatic channel, to the signatory powers, The 
said government shall, in the cases contemplated in the preceding paragraph, inform 
them at the same time of the date on which it received the notification. 


This provision, of a purely formal character, needs no explanation. 
Tke wérding adopted at The Hague by the Second Peace Conference- 
has been borrowed. 


ART. 68. The present Declaration shall take effect, in the case of the Powers which 
were parties to the first deposit of ratifications, sixty days after the date of the proto- 
col recording such deposit, and in the case of the Powers which shall ratify subse- 
quently, sixty days after the notification of their ratification shall have been received 
by the British Government. 


ArT. 69. In the event of one of the signatory Powers wishing to denounce the 
present Declaration, such denunciation can only be made to take effect at the end 
of a period of twelve years beginning sixty days after the drst deposit of ratifications, 
and after that time, at the end of successive periods of six years, of which the first 
will begin at the end of the period of twelve years. 

’ Such denunciation must be notified in writing, at least one year in advance, to the 
British Government, which shall inform all the other Powers. 
It will only operate in respect of the denouncing Power, 


It follows implicitly from Article 69 that the Declaration is of indefinite 
duration. The periods after which denunciation is allowed have been 
' fixed on the analogy of ihe Convention for the Establishment of an 
International Prize Court. 


- ART. 70, The Powers represented at the London Naval Conference attach particu- 
lar importance to the general recognition of the rules which they have adopted, and 
therefore express the hope that the Powers which were not represented there will ac- 
eece to the present Declaration. They request the British Government to invite them 
-o Jo so. 

A Power which desires to acsede shall notify its intention in writing to the British 
Government, and transmit simultaneously the act of accession, which will be deposited 
in tae archives of the said government. 

The said government shall forthwith transmit to all the other Powers a duly 
certified copy of the notification, together with the act of accession, and communicate 
the date on which such notification was received. The accession takes effect ed 
daya after such date. 

‘In respect of all matters concerning this Declaration, acceding Powers shall be on 
the same footing as the signatory Powers. . 


`The Declaration of Paris also contained an invitation to the Powers 
which were not represented to accede to the Declaration. The official 
invitation in this case, instead of being made individually by each of the 
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Powers represented at the conference, may more conveniently be made 
by Great Britain acting in the name of all the Powers. l 

The procedure for accession is very simple. The fact that the acced- 
ing Powers are placed on the same footing in avery respect as the sig- 
natory Powers of course involves compliance by the former with Ar-. 
ticle 65. A Power can accede only to the whole, but not merely to a 
part, of the Declaration. 


ART. 71. The present Declaration, which bears the date of the 26th February, 
1909, may be signed in London up till the 30th June, 1909, by the plenipctentiaries 
of the Powers represented at the Naval Conference, 


As at The Hague, account has been taken o? the situation o? certain 
Powers the representatives of which may not be in a position to sign the 
Declaration at once, but which desire, nevertheless, to be considered ` 
as signatory, and not as acceding, Powers. 

It is scarcely necessary to say that the plenipotentiaries of the Powers 
referred to in Article.71 are not necessarily taose who were, as such, 
delegates at the Naval Conference. 


In faith whereof the plenipotentiaries have signed the present Declaration and have 
thereto affixed their seals. 

Done at London the twenty-sixth day of February, | one thousand nine hundred 
and nine, in a single original, which shall remain deposited in the archives of the 
British Government, and of which duly certified copizs shall be sent through the 
diplomatic channel to the Powers represented at the Naval Conference. 


ARBITRATION PROTOCOL BETWEEN FRANCE -AND HAITI 1 
Signed at Port-au-Prince, September 10, 1918 


The Governments of France and of Haiti, animated by a desire to 
maintain and improve the good relations existing between the two 
countries, have agreed to settle by arbitration the claims presented on 
this date against the Republic of Haiti for direct injuries which may 
have been caused to French citizens. 

To this end, the undersigned: M. A. Cilliére, Envoy Pekariniai 
and Minister Plenipotentiary of the French Republie, and M. E. Me- 
thon, Secretary of State for Foreign Relations of Haiti, being duly au- 


1Translated from Journal oficiel de la République francaise, October 19, 1913, 
pages 9254-5, 
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thorized ky their respective governments, have concluded and gied the 
following rompromis: 


ARTICLE 1- 


. All claims presented on this date in the name of French citizens shall 
be submitted by the Legation of France, for investigation and decision, 
to a tribunal composed of two arbitrators, one of whom shall be p- 
pointed by the French Government and the other by the Haitian Gov- 
ernment, and of a third arbitrator, who shall be selected conjointly by. 
the two governments, by a friendly legation, or by the King of the Bel- 
gians. 

The claims presented on “this date by the epaian of France, in the 
name of Ottoman subjects, shall likewise be laid before the above- 
mentioned arbitral tribunal for investigation. 


. ARTICLE 2 


The decision of the arbitral tribunal shall be final and no appeal may 
be taken therefrom. A majority vote shall constitute a decision. 

The members of the arbitral tribunal shall proceed, as a body, to 
investigate the claims. 


f Aina 3 


The third arbitrator shall preside over the tribunal; he shall receive 
‘and examine the documents which may be submitted to him by the | 
‘high cortracting parties or by the claimants; he may summon and 
examine witnesses and resort to every means of proof that he may deem 
useful. 

All the documents and pleadings submitted to the tribunal by either 
of the parties must first be communicated to the other. 

The tribunal shall render its decision in conformity with law and 
equity. It shall throw out claims concerning indirect losses or damages. 

If either of the parties believes that a claim concerns indirect losses - 
or damazes, the tribunal must first examine the nature of this claim and 
decide tais preliminary question, giving the reasons ‘on which the deci- 
sion is-based. 


ARTICLE 4 
The tzibunal must complete its work within six months at most from 


the date of its formation. It may examine and settle only such claims 
as are submitted to it within the three months following its formation. 
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`- It shall be considered: as constituted one month after the signing of 
the present compromis. 

In case the work of the commission should be suspended as a result — 
of circumstances or when the arbitrators deem it necessary for the pur- 
poses of their investigations to absent themselves, the time of such sus- 
pension or of such absence shall not be counted in the six months. 


ARTICLE 5 


The high contracting parties reserve the right to be represented before 
the tribunal, if need be, by counsel or delegates and to submit arguments. 


ARTICLE 6 


The tribunal shall fix the days and hours of its sessions and shall - . 
determine the method of procedure. 

The awards shall be drawn up in writing and shall be accompanied by 
the reasons on which they are based. 


ARTICLE 7 


The bion shall be appointed simply by the exchange of corre- 
spondence between the Legation. of France and the Department of 
Foreign Relations. - 

In case any one of the arbitrators is srovented from serving, his place 
shall be filled in the same manner. 


ARTICLE 8 


Should the Haitian Government be condemned to pay damages, it 
engages, after having come to an agreement with the Legation of France 
on the manner of payment, to ask the legislative body with as little 
delay as possible for the funds required to meet: the award, in case the 
amounts appropriated for the current budget are insufficient. 

Pending and until payment of the sums awarded, they shall bear 
interest at the rate of six per cent per annum from the date on which 
the award is communicated to the Haitian Government. 

In faith whereof the present protocol has been signed in duplicate: by 
` -the undersigned, who have thereto affixed their seals. 

Port-au-Prince, 10th September, 1913. 
(Signed) CILLIÈRE (L. 8) 
(Signed) Merno (L. 8.) 


ae - 
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CONVENTION BETWEEN THE GOVERNMENTS OF MEXICO AND CHINA FOR 
THE PAYMENT OF AN INDEMNITY 1 


Signed in the City of Mexico, December 16, 1911 


' ‘Chang Ying Tang, Envoy Extraordinary and Minister Plenipotentiary 
of the Chinese Empire to the United States of Mexico, and Manuel 
Calero, Secretary of State of the United States of Mexico, have agreed 
to sign, in behalf of their respective governments, the following protocol: 

Considering: That several Chinese subjects have suffered, within 
Mexican territory, damages in their persons and property, in some cases 
in cruel and inhuman form, acts which the Government of the United. 
States of Mexico considers contrary to the sentiments of friendship and. 
amity -which should be held for all men and especially for those who. 
are subjects of a friendly nation and for which it has expressed its sor- 
row to the Government of the Chinese Empire. 

‘Considering: That the Government of the United States of Mexico, 
while it maintains the principle that the nation neither is nor can be 
responsible for the acts of rebels or riotous mobs, except in the excep- 
tional cases prescribed by international law, which the Government of 
the United States of Mexico does not consider to include the happen- 
ings alluded to in the preceding paragraph, is ready, however, volun- 
tarily and as an act of grace, to indemnify the injured Chinese subjects 
to the extent provided by the’present convention, and with the under- 
standing that this act of grace shall not be considered as establishing a 
precedent; 

Considering: That the Chinese Government concurs in the friendly 
spirit which animates the Mexican Government, it being the wish of 
both governments to prevent, by a friendly agreement, all discussion or 
controversy which might arise out of the ¢ occurrences mentioned 1 in the 
preceding considerations: 

Have agreed upon the following articles: 


‘ARTICLE I 


The Mexican Government shall deliver to the Chinese Government 
the sum of Three-Million One Hundred Thousand Pesos ($3,100,000.00) 
in Mexican coin of the weight and fineness which are actually in use. 


1 Translated from the Boletin Oficial de la Secretaria de Rélaciones Exteriores, Mex- 
ico, February, 1918, pages 118-122. 
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ARTICLE II 


The sum mentioned in the preceding article shall be received by the 
diplomatic representative of the Chinese Government duly accredited 
at Mexico, or by some other agent of said government who shall produce 
his authority, and the delivery shall be made in the city of Mexico on 
or before the first day of July, one thousand nins hundred and twelve. 


ARTICLE IIT 


It is the express intention of both governments that as a consequence 
of the delivery of the sum to which this convention refers, neither the 
Chinese Government nor its subjects shall be entitled to make any claim 
whatsoever against the Mexican Government or Mexican citizens for 
damages to property, bodily harm or loss of lives directly or indirectly 
suffered by Chinese subjects within the Mexican Republic during the 
revolution of 1910, or as a result of it, and w:thin the period of time 
from the 20th of November, 1910, to the date cf the present convention. 
Any claim already formulated or presented by Chinese subjects on ac- 
count of the aforesaid revolution, shall terminate tpso jure by virtue of 
the provisions of the present clause. 


ARTICLE IV 


The present convention shall be submittec to the ratification pre- 
seribed by the laws of both countries, and the exchange of ratifications 
shall take place at the Mexican Embassy in the City of Washington, 
United States of America, at the latest on the 15th day of June, 1912. 

In faith whereof, we, the respective Plenipot2ntiaries, have signed the 
present convention in the Spanish, Chinese and English languages, and 
affixed thereto our seals. In case of doubt as to the meaning of any ex- 
pression or sentence in this convention, the English text shall be decisive. 

Done in duplicate in the City of Mexico, this 16th day of December, 
one thousand nine hundred and eleven. 

(L. 8.) MANUEL CALERO. 
(L. S) Cnana Yine TANG. 


Additional protocol signed at Mexico City Decemoer 13, 1912; ratifications 
exchanged J anuary 29, 1318 


The Constitutional President of the United States of Mexico and the 
Government of China, taking into consideration that the dates fixed in 
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the protocol signed in the City of Mexico on the 16th day of December, 
1911, have passed without the exchange of the instruments of ratifica- 
tion of said convention or the payment of the voluntary and gratuitous 
indemnity which the Mexican. Government: promised to pay to the 
Chinese Government for the damages and injury to property, bodily 
“harm and loss of lives suffered by the Chinese residents in the Mexican 
Republic during the revolution which took place in its territory in the 
year one thousand nine hundred and ten or as a consequence of it, have 
agreed to modify the said convention with an additional protocol, and 
for that purpose have appointed as their Pieiputen tare, that is to 
say: 

The Constitutional President of the United States of Mexico: Sefior 
Licentiate Don Julio Garcia, Subsecretary in Charge of the Office for 
Foreign Affairs; and 

The Chinese Government: Woo Chung Yen, its Chargé d’Affaires 
ad interim to the Mexican Government; 

Who, after having communicated to each other their full powers, 
found in due and good form, agreed upon the following articles. 


ARTICLE I 


The Government of the United States of Mexico and the Government 
of China, agree to extend the dates fixed in Articles II and IV of the 
protocol signed by their respective plenipotentiaries in the City of 
Mexico on the 16th day of December, one thousand nine hundred and 
eleven, for the payment of the voluntary and gratuitous indemnity which 
the Government of Mexico shall pay to the Government of China for 
the reasons above mentioned, fixing for the first purpose, the 15th day 
of February, one thousand nine hundred and thirteen, and for the second, 
the thirty-first day of January of the same year. In consequence, the 
articles referred to will read as follows: 


ARTICLE IT 


The sum mentioned in the preceding article shall be received by the 
diplomatic representative of the Chinese Government duly accredited at 
Mexico, or by some other agent of said government who shall produce 
his authority, and the delivery.shall be made in the City of Mexico on 
or before the fifteenth day of February, one thousand nine hundred and 
thirteen. 


-` of the Republic of Panamá; enc, 
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ARTICLE IV 


The ratifications of this convention shall be exchanged at the Mexican 
Embassy in the City of Washington, United States of America, at the 
latest on the thirty-first of January, one thousand nine hundred and 
thirteen. 

In faith whereof, the said plenipotentiaries have signed the present 
protocol in duplicate and affixed thereto their seals in the City of Mexico, © 
this thirteenth day of December, one thousand rine hundred and twelve. 

(L. 8.) JULIO GARCIA. 
(L. 5.) Woo Cnuna YEN. 


ARBITRATION TREATY BETWEEN SPAIN AND THE REPUBLIC OF PANAMA ! 
Signed at Panamá, July 25, 1612; ratifications exchanged May 8, 1918 


His Majesty Don Alfonso XIII, King of Spair, and his Excellency the 
President of the Republic of Panamá, desiring tc conclude an arbitration 
treaty, in accordance with the principles enur.ciated in Articles XV, 
XIX and XXI of the convention for the pacifiz settlement of interna- 
tional disputes, signed at The Hague on the 29zh of July, 1899, and in 
Articles XXXVII to XL and XLII of the convention signed in the same 
city on the 18th of October, 1997, have appointed for that purpose the 
following plenipotentiaries, that is to say: 

His Majesty the King of Spain: Sefior Don José Buigas y de Dalmau, 
Licentiate in Law, His Majesty’s Chargé d’Affacres to the Governmen 

His Excellency the President of the Republic of Panamá: His Ex- 
cellency Sefior Eduardo Chiari, Secretary of State for Foreign Affairs; 

Who, having communicated to each other treir respective powers, 
found to be in good and due form, have agreed upon the following. ar- 
ticles: 

ARTICLE I 


Differences which may arise of a legal nature, Dr relating to the inter- 
pretation of treaties existing besween the two high contracting parties, 


1 Translated from the Gacela de Madrid, 913, 2:659. 
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and which it may not have been possible to settle by diplomacy, shall 
be submitted to the Permanent Court of Arbitration at The Hague; 
provided that they do not affect the vital interests, the independence 
or the honor of the two high contracting parties and do not concern the 
interests of third parties; it being likewise understood that in case either 
of the two high contracting parties shall deem it preferable, any arbitra- 
tion provided for in the present convention may be submitted to the 
chief executive of a friendly state or to arbitrators chosen without 
regard to the list of the above named Permanent Court of Arbitration 
at The nae 
ARTICLE II 


In each individual case the high contracting parties, before appealing 
to the Permanent Court of Arbitration at The Hague, or to other arbi- 
trators or arbitrator, shall conclude a special agreement defining the 
matter in dispute, the scope of the powers of the arbitrator, or arbitra- 
tors, and the periods to be fixed for the formation of the tribunal or the 
election of the arbitrator or arbitrators, and the several stages of the 
procedure. It is understood that such special agreement shall be subject 
to ratification by His Majesty the King of Spain in accordance with 
the Spanish laws, and by the President of the Republic of Panama with 
the approval of the National Assembly of Panama. 


ARTICLE IIT 


The present-convention shall remain in force for a period of five years, 
from the date of the exchange of the ratifications thereof, and, unless it 
shall be denounced within six months previous to the expiration of the 
- period herein established, it shall be considered as renewed for another 
period of five years, and so on successively. 


ARTICLE IV 


The present convention shall be ratified by His Majesty the King of 
Spain, in accordance with the Spanish laws, and by the President of the 
Republic of Panama, by the authority of the National Assembly of 
Panama. The ratifications shall be exchanged in the City of Panama as 
soon as possible, and the convention shall become effective immediately 
upon the exchange of ratifications. . 

In faith whereof, we, the above named plenipotentiaries, have signed 
the present instrument in duplicate. 
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Done at Panama this twenty-fifth day of July one thousend nine 
hundred and twelve. 
(L. 8.) José Brigas y pe DanMAav. 
(L. S.) EDUARDO CHIARI. 


COPYRIGHT CONVENTION BETWEEN SPAIN AND TEE REPUBLIC OF PANAMA t 
Signed at Panama, July 25, 1912; ratifications exchanged June 1, 1913 


His Majesty Don Alfonso XIII, King of Spaia, and his Excellency the 
President of the Republic of Panama, animated by the desire of securing 
in countries united by the fraternal bond of -anguage and other ties, 
the exercise of the right of property in literary, scientific and artistic 
works published in either of the two countries, have deemed it advisable 
to conclude a special convention to that effect, based upon reciprocity, 
and have appointed as their plenipotentiaries, that is to say: 

His Majesty the King of Spain: Seftor Don José Buigas y de Dalmau, 
Licentiate in Law, His Majesty’s Chergé d'Affaires to the Government 
of the Republic of Panama; 

His Excellency the President of the Republie of Panama: His Excel- 
lency Sefior Eduardo Chiari, Secretary of State for Foreign Affairs; 

Who, having communicated to each other their respective full powers, 
found to be in good and due form, have agreed upon the following ar- 
ticles: 


ArticLa | 


From the date on which the present conventian shall become eifective, 
authors or translators. of scientific, literary or artistic works, or their 
legal representatives, who shall secure with the proper formalities their 
right of property or of reproduction in either of the two contracting 
countries, shall enjoy in the other the same rights granted to authors or 
translators of such works, or to their representatives, by the local law 
and under the terms specified in the present convention, without neces- 
sity of complying in the other country with tke formalities prescribed 
by said law. 


1 Translated from the Gaceta de Madrid, 1913, 2:657, 658. 
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The expression ‘‘scientific, literary and artistic works” includes 
books, serial publications and pamphlets, musical compositions, draw- 
ings and paintings, maps, plans and scientific designs, and all other pro- 
ductions which may be included under Article VIII of this convention. 


ARTICLE IT 

The authors of each of the two countries shall enjoy in the other the 
exclusive right for the translation of their own works during the entire 
period within which the present convention grants to them a right oi 
property in the works written in the original language. 

The translators of ancient or modern works which are public property 
in both countries, shall enjoy the right of property in their own transla- 
tions and the guarantees which are inherent in it, but this shall not 
prevent the translation of the same works by other writers. 

Otherwise, the rights of the translator with respect to his own transla- 
tion are the same as those of the original author. 

The writings inserted in periodical publications, rights in which have 
not been expressly reserved, may be reproduced by any other publication 
of the same class, but they shall always mention the original from which 
it was taken. 

ArTIcLE [IT 


The right of property shall be guaranteed to the authors and trans- 
lators of the two countries for a period of thirty years. This period shall 
be computed in both countries from the same date, the date on which 
the right of the said author or translator shall be declared. But if the 
term of the privilege fixed by the laws in force in Spain and Panama. shall 
be enlarged, it is agreed that both parties shall extend that term to the 
rights recognized after the exchange of ratifications of this convention. 


ARTICLE IV 


In case of any infringement or violation of the present stipulations or 
of the rights of intellectual property, the persons guilty of the same shall 
be subject in each country to the penalties and judicial proceedings now 
prescribed or which shall be prescribed in the future by the laws of that 
state for like infringements or violations of a work or production of 
national origin. | 

The variation of the title of a work or the alteration of its text in order 
to publish it shall constitute an aggravation of the infringement. 
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ARTICLE V 


The high contracting parties pledge themselves to deliver to each other 
every three months, through their respective legations or other author- ` 
ized channels, a list of the works in which the authors or publishers shall 
have secured their proprietary rights in accordance with the formalities 
prescribed by law, in the respective countries. 


ARTICLE VI 


When it shall be necessary in either of the two countries to prove 
judicially that the author, translator or publisher has secured his right 
in accordance with the formalities prescribed ty the law of the country 
of origin, it shall be sufficient to present a certificate issued by the Regis- 
try of Intellectual Property in the Ministry of Public Instruction and 
Fine Arts of Spain, and by the Office of the Secretary of Public Instruc- 
tion of Panama, authenticated respectively by the Ministry of State or 
by the Foreign Office, and by the proper diplomatic representatives or 
consular functionaries, as the case may be. 

. However, if the author or translator who enjoys the property according 
to the laws of either country, shall have sent or shall send to the proper 
department of the other (Registry of Intellectual Property in the 
Ministry of Public Instruction and Fine Arts, in Spain, and the Office of 
Public Instruction, in Panama), one or more copies of the work involved 
in judicial proceeding, the presentation of the work, and the attestation 
of its authenticity by its appearance on the official list mentioned in the 
preceding article, shall be sufficient proof and it shall not then be nec- 
essary to present the certificate mentioned in tre preceding paragraph. 

. In any event, the fact of the appearance of the work in the said list 
shall be sufficient, upon complaint or petition ky any authorized person - 
against the fraudulent character of a publication, to enjoin the circulation 
of the latter while the facts are investigated and ascertained. 


ARTICLE VII 
‘Not only the printing, but the importation, exportation and sale of 
‘such works as are referred to in the present convention, when done fraud- 
ulently or without the consent of the author or legal proprietor, shall be 
regarded as unlawful, even although the works may have been printed- 
outside of Spain or Panama and the importation made from or the ex- 
portation to a third country. 
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Such fraudulent acts committed in either of the two contracting na- 
tions shall entitle the lawful owner to an action, in accordance with the 
provisions in Articles IV and Vi, in so far as the fraud shall come under 
the proper Jurisdiction. 

: ARTICLE VIII 


Both states mutually assure to each other the treatment of the most 
favored nation, that is to say, if, in any convention for the protection of 
intellectual property greater advantages shall be granted by one of them 
to a third Power, the other shall also enjoy like advantages under the 
same conditions. 

ARTICLE IX 


Beginning with the date on which the present convention shall come 
into force, the citizens of both countriés shall enjoy, with regard to the 
works which they shall have printed or reproduced in the other, the same 
rights which are secured by the local legislation to the works there repro- 
duced, regardless of the place of their residence and without imposing 
upon them any other conditions than compliance with the formalities 
= established for the registration or recording and subsequent identifica- 
tion of the property. 

In the absence of the duly established author or proprietor of a work, it 
shall be proper for another person to make, in his behalf the required 
declaration and apply for its inscription on the records, by exhibiting 
_ a simple declaration in writing duly authenticated or a proper power of 
attorney certified by the representative of either of the nations to whom 
he shall have presented himself. 

The provisions of the present convention shall determine the extent of 
the rights of property which each country shall grant reciprocally in this 
' ease to its own citizens, that is to say, Spain for the works of Spaniards 
reproduced in Panama, and Panama for the works of Panamanos re- 
produced in Spain, unless the interested nation shall prefer to apply its 
own legislation, and provided this is more favorable. 


ARTICLE X 


The high contracting parties pledge themselves reciprocally to com- . - 


municate to each other, as occasion may arise, the laws and regulations 
which may be adopted in their respective territories with regard to right 
of intellectual property in the works and productions protected by the 
stipulations of the present convention, and declare themselves, at the 
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same time, to be disposed to enlarge by the provisions in favor of na- 
tionals in so far as the laws of both countries are in accord, the rights 
here recognized and established, in order to give them a larger extent. 


ARTICLE XI 


The stipulations of the present convention shall not in any manner 
affect the right which each of the contracting parties expressly reserves 
_ to itself to watch over and forbid by legislative provisions or measures 

of internal policy the sale and circulation of any work or production, in 
respect of which either of the countries shall consider it expedient to 
exercise this right. . 
ARTICLE XII 


The present convention shal remain in force for a period of six years, 
dating from the day on which it shall be made effective, and it shall 
continue in force thereafter until the expiration of one year after the 
date on which it shall have bzen denounced by elther of the high con- 
tracting parties. 

Both parties reserve to themselves, however, the power to insert, by 
common agreement, in the present convention, any modifications or 
improvements which experience may demonstrate to be convenient and 
which shall be consistent with its spirit and its principles. 


ARTICLE XIII 


The present convention shall be ratified, and the exchange of ratifica- 
tions shall take place in Panama a year from this date or sooner if pos- 
- sible. 

At the time of the exchange of ratifications the parties shall agree upon | 
the date on which this convention shall be put into effect simultaneously 
by them, on and after which it shall be appliceble to such works as shall 
thereafter be published or rerroduced.? 

In faith whereof the respective plénipotentiaries have signed the 
present convention in duplicate and have affixed thereto their seals. 

Done at Panama, this twenty-fifth day of July, one thousand nine 
hundred and twelve. (L. S.) José Burgas y pe DaLMmAv. 

(L. S.) EDUARDO CHIARI. 
2 This convention has been ratified, and at the time of the exchange of the ratifica- 


tions, the eighteenth day of June, one thousand nme hundred and thirteen was: 
agreed upon as the date on which it was to be put into effect. 
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EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND 
THE REPUBLIC OF PARAGUAY! 


Signed ai Asuncion, March 26, 1918; ratifications exchanged January 17, 
191% 


The United States of America and the Republic of Paraguay, desiring 
to strengthen their friendly relations and to promote the cause of justice, . 
. have resolved to conclude a treaty for the extradition of fugitives from 

justice, between the United States of America and the Republic of 
Paraguay, and have appointed for that purpose the a pleni- 
potentiaries: 

The President of the United Stakes of America, Nicolay A. Cana 
Envoy Extraordinary and Minister Plenipotentiary of the United States 
of America to the Republic of Paraguay; and 

The President of Paraguay, Doctor Eusebio Ayala, Minister for 
Foreign Affairs of The Republic of Paraguay; 

Who, after having communicated to each other their respective full 
powers, found in good and due form, have agreed upon and concluded 
the following articles: 

ARTICLE I 


It is agreed that the Government of the United States and the Gov- 
ernment.of Paraguay shall, upon mutual requisition duly made as herein ` 
provided, deliver up to justice any person who may be charged with, or 
may have been convicted of any of the crimes specified in Article II of 
this convention committed within the jurisdiction of one of the con- 
tracting parties while said person was actually within such jurisdiction 
-when the crime was committed, and who shall seek an asylum or shall 
be found within the territories of the other, provided that such surrender 
shall take place only upon such evidence of criminality, as according 
to the laws of the place where the fugitive or person so charged shall be . 
found, would justify his apprehension and commitment for trial if the — 
~ crime or offense had been there committed. 


ARTICLE II 


Persons shall be delivered up according to the provisions of this con- 
vention, who shall have been charged with or convicted of any of the 
following crimes: 

1U. 8. Treaty Series, No. 584. 
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1, Murder, comprehending the crimes designated by the terms parri- 
cide, assassination, manslaughter, when voluntary; poisoning or in- 
fanticide. | . 

2. The attempt to commit murder. 

3. Rape, abortion, carnal knowledge of children ne the age of 
twelve years. 

4, Bigamy. 

5. Arson. , 
6. Wilful and unlawful destruction or obstruction of railroads, which 
endangers human life. 

7. Crimes committed at sea: a 

(a) Piracy, as commonly known and defined by the law of nations, 
or by statute; 

(b) Wrongfully sinking or destroving a vessel at sea or atterapting to 
do so; 

(c) Mutiny or conspiracy by two or more members of the crew or 
other persons on board of a vessel on the high seas, for the purpose of: 
rebelling against the authority of the Captain or Commander of such 
vessel, or by fraud or violence taking possession of such vessel; 

(d) Assault on board ship cpon tie high seas with intent to do bodily 
harm. 

8. Burglary, defined to be the act of breaking into and entering the 
house of another in the nigat time with intent to commit a felony 
therein. 

9, The act of breaking into and entering the offices of the Government 
and public authorities, or the offices of banks. banking houses, savings ' 
banks, trust companies, insurance companies, or other buildings not 
dwellings with intent to commit a felony therein. 

10. Robbery, defined to be the act of feloniously and forcibly taking 
from the person of another goods or money ty violence or by putting 
him in fear. 

11, Forgery or the utterance of forged papers. 

12; The forgery or falsification of the official acts of the government 
_ or public authority, including 2ourts of justice, or the uttering or fraudu-' 
lent use of any of the same. 

13. The fabrication of PE money, whether coin or paper, 
counterfeit titles or coupons of public debt, created by national, state, l 
provincial, territorial, local or municipal governments, bank notes or' 
other instruments of public credit, counterfeis seals, stamps, dies and 
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marks of state or public administrations, and the utterance, circulation 
or fraudulent use of the above mentioned objects. 

14. Embezzlement or criminal malversation committed within the. 
jurisdiction of one or the other party by public officers or depositaries, 
where the amount embezzled exceeds two hundred dollars or Paraguayan 
equivalent. 

15. Embezzlement by any person or persons hired, salaried or em- 
ployed, to the detriment of their employers or principals, when the erime 
or offence is punishable by imprisonment or other corporal punishment 
- by the laws of both countries, and where the amount embezzled exceeds 
two hundred dollars or Paraguayan equivalent. 

16. Kidnapping of minors or adults, defined to be the abduction or 
detention of a person or persons, in order to exact money from them or 
their families, or for any other unlawful end. 

17. Larceny, defined to be the theft of effects, personal net or 
monéy, of the value of twenty-five dollars or more, or Paraguayan equiv- 
alent. 

18, Obtaining money, valuable securities or other property by false 
pretences or receiving any money, valuable securities or other property 
knowing the same to have been unlawfully obtained, where the amount 
of money or the value of the property so obtained or received exceeds 
two hundred dollars or Paraguayan equivalent. 

19. Perjury or subornation of perjury. 

20. Fraud or breach of trust by a bailee, banker, agent, factor, irete 
executor, administrator, guardian, director or officer of any company or 
corporation, or by any one in any fiduciary position, where the amount 
of money or-the value of the property misappropriated exceeds two hun- 
dred dollars or Paraguayan equivalent. 

21. Crimes and offences against the laws of both countries for the 
suppression of slavery and slave trading. l 
22., The extradition is also to take place for participation in any of 
the aforesaid crimes as an accessory before or after the fact, provided 
` such participation be punishable by imprisonment by the laws of both 
contracting parties. 


ARTICLE [IT 


The provisions of this convention shall not import claim of extradition 
for any crime or. offence of a political character, nor for acts connected 
with such crimes or offences; and no person surrendered by or to either 
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of the contracting parties in virtue of this conventicn shall be tried or 
punished for a political crime or offence. When the offence charged com- 
prises the act either of murder or assassination or of ‘poisoning, either 
_ consummated or attempted, the fact that the offence was committed or 
attempted against the life of the sovereign or head of a foreign state or 
against the life of any member of his family, shall not be deemed suffi- 
cient to sustain that such crime or offence was of a political character; or 
was an act connected with crimes or offences of a political character. 


ARTICLE IV 


No person shall be tried for any crime or offence other than that for 
which he was surrendered. 


ARTICLE V 


A fugitive criminal shall not be surrendered under the provisions 
hereof, when, from lapse of time or other law-ul cause, according to the 
laws of the place within the jurisdiction of which the crime was com- 
mitted, the criminal is exempt from prosecution or punishment for the 
offence for which the surrender i is asked. 


ieam VI 


If a fugitive criminal whose surrender may be claimed pursuant to the 
stipulations.bereof, be actually under prosecuzion, out on bail or in cus- 
tody, for a crime or offence committed in the ccuntry where he has sought 
. asylum, or shall have been convicted thereof, nis extradition may be de- 
ferred until such proceedings be determined. and until he shall have 
been set at liberty in due course of law. 


ARTICLE VII 


If a fugitive criminal claimed by one of the parties hereto, shall be also 
claimed by one or more Powers pursuant to treaty provisions, on ac- 
count of crimes committed within their jurisdiction, such criminal shall 
be delivered to that state whose demand is first received. 


ARTICLE VIII 


Under the stipulations of this convention, neither of the contracting `’ 
parties shall be bound to deliver up its own cit-zens. 
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ARTICLE IX 


The expense of arrest, detention, examination and transportation of 
the accused shall be paid by the government which has preferred the 
demand for extradition. 


ARTICLE X 


Everything found in the possession of the fugitive criminal at the 
time of his arrest, whether being the proceeds of the crime or offence, or 
which may be material as evidence in making proof of the crime, shall 
‘so far as practicable, according to the laws of either of the contracting 
parties, be delivered up with his person at the time of surrender. Never- 
theless, the rights of a third party with regard to the articles aforesaid, 
shall be duly respected. 


ARTICLE XI 


The stipulations of this convention shall be applicable to all territory 
wherever situated, belonging to either of the contracting parties or in 
the occupancy and under the control of either of them, SUE ‘such 
occupancy or control. 

Requisitions jor the surrender of fugitives from justice shall Ke made 
by the respective diplomatic agents of the contracting parties. In the 
event of the absence of such agents from the country or its seat of gov- 
ernment, or where extradition is sought from a colonial possession of 
Paraguay or from territory included in the preceding paragraphs, other 
than the United States, requisitions may be made by superior consular 
officers. It shall be competent for such diplomatic or superior consular 
officers to ask and obtain a mandate or preliminary warrant of arrest 
for the person whose surrender is sought, whereupon the judges and 
magistrates of the two governments shall respectively have power and 
authority, upon complaint made under oath, to issue a warrant for the 
apprehension of the person charged, in order that he or she may be 
brought before such judge or magistrate, that the evidence of criminality 
may be heard and considered and if, on such hearing, the evidence be 
deemed sufficient to sustain the charge, it shall be the duty of the ex- 
amining judge or magistrate to certify the same to the proper executive 
authority, that a warrant may issue for the surrender of the fugitive. 

If the fugitive criminal shall have been convicted of the crime for 
which his surrender is asked, a copy of the sentence of the court before 

which such conviction took place, duly authenticated, shall be produced. 
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If, however, the fugitive is merely charged with crime, a duly authen- 
ticated copy of the warrant o? arrest in the coantry where the crime was 
committed, and of the depositions upon which such warrant may have 
- been issued, shall be produced, with such osher evidence or proof as 
“may be deemed competent ix the case. 


Article XI 


.. If when a person accused shall have been arrested in virtue of the 
mandate or preliminary warrant of arrest, issued by the competent au- 
. thority as provided in Article XI hereof, and b2en brought before a judge 
or magistrate to the end thet the evidence. cf his or her guilt may be 
heard and examined as herembefore provided, it shall appear that the 
mandate or preliminary warrant of arrest has been issued in pursuance 
of a request or declaration received by telegraph from the government 
-asking for the extradition, it shall be competent for the Judge or magis- 
trate at his discretion: to hold the accused for a period not exceeding two 
months, so that the demanding government may have opportunity to 
lay before such judge or magistrate legal evidence of the guilt of the 
accused and if at the expiration of said period of two months, such legal 
evidence shall not have been produced before such judge or magistrate, 
the person arrested shall be -eleased, provided that the examination of 
the charges preferred against such accused person shall not be actually 
going on. 
ARTICLE XII 


In every case of a request made by either cf the two contracting par- 
ties for the arrest, detention or extradition of fugitive criminals, the 
legal officers or fiscal Ministry of the country where the proceedings of 
extradition are had, shall assist the officers of the government demanding 
the extradition before the respective judges and magistrates, by every 
legal means within their or its power; and no claim whatever for com- 
pensation for any of the services so rendered shall be made against the 
government demanding the extradition, provided, however, that any 
officer or officers of the surrendering government so giving assistance, 
who shall, in the usual course of their duty, receive no salary or compen- 
sation other than specific fees for services performed, shall be entitled 
to receive from the government demanding the extradition the cus- 
‘tomary fees for the acts or services performed by- them, in the ‘same 
manner and to the same amount as though such acts or services had been 
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performed in ordinary criminal proceedings under the laws J the country 
of which they are officers. 


NE XIV 


This convention shall take effect from the day of the exchange of the 
ratifications thereof; but either contracting party may at any time 
terminate the same on giving to the other six months notice of its inten- 
tion to do so. 

The ratifications of the present treaty shall be exchanged in the city 
. of Asuncion as soon as possible. 

In witness whereof, the respective plenipotentiaries have signed this 
treaty and have affixed thereto their respective. seals. 

Done at Asunción this twenty-sixth day of March, in the year of our 
Lord one thousand nine hundred and thirteen. 

Niconay A. Grevstap [sean] | 
EUSEBIO AYALA [sua] 


AGREEMENT BETWEEN THE UNITED KINGDOM AND PORTUGAL FOR THH 
REGULATION OF THE OPIUM MONOPOLIES IN THE COLONIES OF HONG 
_ KONG AND MACAO ? 


Signed at London, June 14, 1913 


In pursuance of the conclusions of the International Opium Confer- 
ence, and in consideration of the fact that the geographical situation of . 
the colonies of Macao and Hong Kong makes it necessary to regulate in 
a similar way the opium monopolies in the said colonies in all matters 
concerning the restriction of the consumption, sale, and exportation of 
‘prepared opium and repression of smuggling; . 

The undersigned, duly authorized thereto by their respective govern- 
ments, have agreed to the following articles: 


ARTICLE 1 


The Government of the Portuguese Republic, whilst reserving the 
right of managing and controlling the manipulation of raw opium and 
the sale of prepared opium in the colony of Macao, engage to introduce 


1 Great Britain, Treaty Series, 1913, No. 11. 
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in the opium regulations of that colony clauses and provisions similar to _ 
those contained in the regulations of Hong Kong relative to the repres- 
sion of the illicit trade in prepared opium. 


ARTICLE 2 


The Macao opium farmer will not be permitted to import more ‘ia 
260 chests of opium (a chest means 40 balls of raw opium) per annum 
exclusively destined for the consumption of the fixed and floating popu- 
lation of Macao. 


- ARTICLE 3 


The Hong Kong opium farmer will not be permitted to import more. 
than 540 chests per annum. These imports shall be exclusively destined 
for the consumption of the fixed and floating population of Hong Kong. 
These figures are embodied in the contract recently concluded with the 
Hong Kong farmer. 


ARTICLE 4 


The farmers of Macao and Hong Kong will be permitted to import, 
per annum, respectively, 240 and 120 chests of raw opium exclusively 
destined for exportation to countries which have not prohibited at 
present or which shall not prohibit hereafter such imports of opium. 


ARTICLE 5 


The limit fixed in the preceding article for Hong Kong must be con- 
sidered a definite one and not subject to alteration; however, it is under- . 
stood that in Macao power will be retained to increase the number of 
chests of raw opium imported each year and destined for exportation, 
provided that proof is given that the said imvorts are destined to meet 
the requirements cf lawful trade. For this purpose the farmer shall pro- 
duce to the Governor of Macao customs certificates passed by the au- 
thorities of countries importing the opium showing that the quantities 
authorized are required for legizimate purposes, over and above the 240 
chests referred to in Article 4. 


ARTICLE 6 ° 


The Governor cf Macao will have power to grant licenses under the 
preceding article for the importation of the quantities of raw opium ex- 
ceeding the limit fixed i in Article 4. 


> 
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ARTICLE 7 


Whereas the limit of chests of raw opium that can be imported an- 
nually into Macao has been fixed in Articles 2, 4, and 5 of this agreement, 
the Government of India will permit the purchase of opium in open 
market at the sales at Calcutta or Bombay or any places in India, for 
export to Macao, up to and not exceeding the limits and conditions so 
fixed, so long as the opium farmer at Hong Kong is permitted to obtain 
his supplies from this source. 


ARTICLE 8 


Raw opium coming from India, consigned to the farmer of Macao, | 
within the limits and conditions above indicated, will be allowed tran- 
shipment at Hong Kong free of duty or taxation. 


ARTICLE 9 


It-is understood that if after periods of five years (the duration of the 
contracts of the farmer) the numbers of chests agreed upon for local 
consumption at or export from Macao should respectively prove to be 
excessive, the Portuguese Government will consider the desirability of 
revising the amount in question. 

The present agreement shall remain in force for a period of ten years, 
but may be terminated by either government at any time on giving to- 
the other twelve months’ notice of its intention to do so. On the ex- 
piration of the said period of ten years it shall continue in force, unless 
and until a similar notice of termination is given by either government. 

Done in duplicate at London, the 14th June, 1913. | 

E. GREY. 
P. pe TOVAR. 


AGREEMENT BETWEEN FRANCE, GREAT BRITAIN, SPAIN AND PORTUGAL FOR 
THE ARBITRATION OF CLAIMS RELATING TO RELIGIOUS PROPERTIES 


Signed at Lisbon, July 31. 1918 
| ' [Translation] 


The Government of the French Republic, the Government of His 
Britannic Majesty and the Government of His Majesty the King of 
Spain, on the one part, and the Government of the Portuguese Republic, 
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on the other, all signatories of the Hague Convention of October 18, 1907, 
for the Peaceful Settlement of International Lisputes, 

Having reached an agreement to submit tò an arbitration tribunal, 
constituted according to the summary procedure set forth in Chapter IV 
of the aforesaid convention, claims relating to the properties of the 
French, British and Spanish nationals, expropriated (saisi, arrolado) 
by the Government of the Portuguese Repub.ic efter the proclamation 
of the Republic; 

The undersigned, duly authorized for that purpose, have reached the 
following agreement: | 


ARTICLE 1 


The arbitral tribunal, composed as hereinafter provided, is charged 
with passing upon the claims relative to the prcperties of French, British 
and Spanish nationals expropriated by the Government of the Portu- 
guese Republic after the proclamation of the Republic and which are 
enumerated in the lists appended. to the present agreement. 


ARTICLE 2 


The tribunal shall be composed of the three following arbitrators, 
whom the four governments choose by commcn agreement; Honorable 
Elihu Root, Jonkheer Savornin Lohman, and Mr. Lardy. 


ARTICLE 3 


The. tribunal shall. examine and decide the aforesaid claims in ac- 
cordance with the conventional rights applicable thereto, or, that fail- 
ing, according to the general provisions and principles of law and equity. 


ARTICLE 4 


The tribunal shall examine successively eazh of the claims in the 
alphabetical order of the parties in interest, tae claimant government 
having the privilege of presenting, as a single claim, the several claims 
affecting a single interested party. . 

Each-claim shall be the subject of a separate award, 


ARTICLE 5 


As to each of the claims, the procedure shall be confined to the pres-: 
entation of a case (mémoire), by the claimant government, within four. 
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months from the date of the present agreement, and a counter-case, to 
be presented by the Government of the Portuguese Republic within 
- the veriod of six months dating from the deposit of the case. 

If the claimant government shall deem it advisable, it may present ` 
a written rejoinder at least three weeks before the frst meeting of the 
tribunal: and the Government of the Portuguese Republic shall have 
the right within such period of three weeks, and up to the date of the 
aforesaid meeting, to answer by a counter-reply. 

The tribunal may, if it shall deem it necessary, ask either of the agents 
to furnish it with oral or written explanations, to which the agent of the 
opposite party shall have the right to reply. 


ARTICLE 6 


‘Lhe case and counter-case, and, if there be any, the replies and counter- ° 
rephes shall be deposited upon the dates respectively indicated with 
the Bureau of the Permanent Court of Arbitration at The Hague in 
32 copies, with duly certified copies of all- documents and papers adduced. 
in support of the claim. 

The Bureau shall undertake, without delay, to transmit to the arbi- 
trators and to the parties interested, to-wit, three copies for each arbi- 
trator, twenty copies for the opposing party, and three copies to be 
retained in the archives of the Bureau. 


ARTICLE 7 


French is the language of the tribunal. 

Papers and documents in any other language shall not be produced 
(except by authorization or special permission accorded by the tribunal) 
unless accompanied by a French translation duly certified. 


ARTICLE 8 


‘The Government of the Portuguese Republic shall designate from 
- one to three agents to represent it before the tribunal. 
` The Governments of the French Republic, of His Britannie Majesty 
and of His Majesty the King of Spain shall each designate an agent 
constituting 2 common delegation ehareed with representing them 
becore the tribunal. 
‘The three governments shall however, if they deem it preferable, be 
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represented only by one and the same agent. The agents may be 
assisted by counsel. 


ARTICLE 9 


The tribunal is competent to determine the condition under which 
its awards shall be executed. 


ARTICLE 10 


The tribunal shall meet at The Hague upon the call of its president 
six weeks after the deposit of the counter-case, as indicated in Article 5. 
Each decision shall be rendered with the.least possible delay, and, 
at the latest, within fifteen days following the taking of the claim under 
deliberation. 


ARTICLE 1] 


The honorarium of the members of the tribumal shall be fixed at the 
rate of 1,200 francs per week, traveling expenses and resident expenses ` 
included; it being understood that four weeks shall be allowed in view 
of the necessary study of the case and counter-case before the meeting 
of the tribunal. The honorarium pertaining to these four weeks shall be ~ 
paid to the arbitrators the day of the first meeting of the tribunal. 

Each of the parties shall pay over to the Bureau of the Permanent 
Court of Arbitration at The Hague, at the tims of presenting his case, 
and by way of provisional deposit, the sum of £,000 florins (Dutch). 


ARTICLE 12 


The provisions of the Convention of The Hague of October 18, 1907 
for the Peaceful Settlement of International Disputes shall be applicable 
to the present arbitration, so far as relates to anything not anticipated 
in the presént agreement. =n} 

Done in quadruplicate, at Lisbon, 

. July 31, 1913. 
Signed: DAESCHNER, MACIEIRA 
A. HARDINGE, VILLASINDA. 
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- TREATY FOR THE RELINQUISHMENT OF DANISH CONSULAR JURISDICTION ~ 
, I 
IN: SIAM 


Signed at Bangkok, March 18, 1913; ratifications excnanged July 12, 1913 


- His Majesty the King of Siam and His Majesty the King of Denmark 
desirous of improving the relations existing between the two countries 
by a recognition, through the introduction of a new plan of jurisdiction, 
of the altered conditions in Siam since the signature of the treaty of 
March 24th, 1905, and by an extension of the rights of Danish citizens 
in Siam, have decided to conclude a new treaty and have appointed for 
this purpose as their plenipotentiaries: 

His Majesty the King of Siam: Phya Sridhamasasana, His Envoy 
Extraordinary and Minister Plenipotentiary; 

His Majesty the King of Denmark: Carl William Count Ahlefeldt 
_ Laurvig, His Minister for Foreign Affairs, etc. ; 

. Who, duly empowered, have agreed upon and concluded the following 
articles: 

. ARTICLE I 


` The jurisdiction hitherto exercised in Siam by the Danish Consul or 
the Danish Consular Court is hereby transferred to the Siamese Govern- 
ment in accordance with the provisions of the following articles. 


ÅRTICLE IT 


In regard to the trial of cases the two governments have agreed to 
substitute the following in place of the provisions contained in the con- 
vention of March 24th, 1905. | 

All Danish subjects in Siam shall hereafter be subject to the jurisdic- _ 
tion of the ordinary Siamese courts; provided that all Danish subjects 
registered at the Danish Consulate before the date of the ratification of 
this treaty shall be subject to the jurisdiction of the Siamese Interna- 
tional Courts under the conditions hereinafter defined. 


ARTICLE [TI 


The jurisdiction of the International Courts shall extend: 
1. In civil matters:—to all civil and commercial matters to which 
Danish subjects shall be parties. 


1 Print from Royal Printing Office, Bangkok. 
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2. In penal matters:—to all breaches of law of every kind, whether ` 
committed by Danish subjects or to their injury. 


Aandi IV 


Th case in the International Courts where the defendant or accused is - 
a Danish subject the Danish Consul may, at any time before judgment 
in the Court of First Instance, by means of a written requisition evoke 
the case, if he shall think proper in the interests of Justice. 

Such case shall then be transferred for adjudication to the Danish 
Consul, who from this moment shall alone be competent and to whom 
the Siamese authorities shall be bound to give their assistance. _ 

The right of evocation in the International Courts shall cease to be 
‘exercised in all matters coming within the scope o? codes or laws regularly 
promulgated, as soon as the text of such codes or laws shall have been 
communicated to the Danish diplomatic representative at Bangkok. 
There shall be an understanding between the Siamese Minister for 
Foreign Affairs and the Danish diplomatic representative at Bangkok 
for the disposal of cases pending at the time taat the said codes and 
laws are communicated. 

ARTICLE V 


Appeals against the decisions of the Internetional Courts of First 
Instance shall be adjudged by the Siamese Court of Appeal at Bangkok. 
Notice of all such appeals shall be communiceted to the Danish 
Consul, who shall have the right’ to give a written opinion upon the ` 
case to be annexed to the record. ° 
An appeal on a question of law shall lie from tae Court of Appeal. 
at Bangkok to the Supreme or Dika Court. 


ARTICLE VI 


The system of International Courts shall come to an end and the 
jurisdiction of those courts shall be transferred to the ordinary Siamese 
courts after the promulgation and the coming into fcrce of all the follow- 
ing Siamese codes, namely, the Penal Code, the Civil and Commercial 
Codes, the Codes of PEOCEUTIR and the law for zhe Organization of 
Courts. : 

ÅRTICLE VII 


‘In all cases brought before the ordinary Siamese courts, as well as 
before the International Courts Danish subjects shall enjoy, on similar 
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conditions, equal rights and advantages with those which the Siamese 
Government has already granted or which it may grant to the citizens or 
subjects of any other nation. 

The benefit of the treatment of the most-favored naton is, at present 
moment, particularly extended: 

1. To right of the defendant or accused in any case arising in the 
provinces to apply for a change of venue to Bangkck. 

2. To the sitting of European legal advisers either in the capacity of 
advisers or in the capacity of judges, in any of the different grades of 
courts of either class. 

ARTICLE VIII 


No plea of want of jurisdiction based on the rules prescribed by the 
present treaty shall be advanced in any couri after a defence on the main 
-issue has been offered. 

l ARTICLE IX 


In order to prevent difficulties which may arise in future from the 
transfer of jurisdiction contemplated by the present treaty, it is agreed: 
a. All cases in which action shall be taken subsequently to the date of 
the ratification of this treaty shall be entered and decided in the Interna- 
‘tional or Siamese court, whether the cause of action arose before or after 
the date of ratification. 

b. All cases pending in the Danish court in Siam on the date of the 
_ratification of this treaty shall take their usual course in such court and 
in any appeal court until such cases have been finally disposed of, and the 
jurisdiction of the Danish court shall remain in full force for this purpose. 

The execution of the judgment rendered in any such pending cases 
shall be carried out by the International Courts. 


ARTICUE X 


Danish citizens and subjects shall enjoy throughout the whole extent 
of Siam the rights and privileges enjoyed by the natives of the country, 
notably the right of property, the right of residence and travel. 

They and their property shall be subject to all taxes and services, but 
these shall not be other or higher than the taxes and services which are 
“or may be imposed by law on Siamese subjects. | 

Danish subjects in Siam shall be exempted from all military service 
either in the army or navy, from all forced loans or military exactions 
‘or contributions. 
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Limited liability and other companies or associations commercial, 
industrial, and financial, already or hereafter to be organized in accord-. 
ance with the laws of either high contracting party, are authorized in the 
territories of the other, to exercise their rights and appear in the courts 
either as plaintiffs or defendan;s, subject to the laws of such other party. 
The foregoing stipulation has no bearing upon the question whether a 
company or association organized in one of the two countries will or will 
not be permitted'tc transact its business or Industry in the other, this 
permission remaining always subject to the laws and regulations enacted 
or established in the respective countries or in ary part thereof. — 


ARTICLE XI 


The provisions of all treaties, agreements, end conventions between 
Siam and Denmark, not modified by the present treaty, remain in full 
force. 
ARTICLE XII 


_ The present treaty shall be ratified and the ratifications shall be 
exchanged at Bangkok within six months from its date; and shall come 
into force immediately after tne exchange of ratifications. 
In witness whereof the respective plenipotentiaries have signed the 
present treaty and affixed thereto their seals. 
Done at Copenhagen, in duplicate, the 15. day of March, in the 
year 1913. | 
[L. S.}] [Sd] PHYA SRIDHAMASASANA. 
[L. S.] [Sd] C. W. AHLEFELDT LavRVIG. 


_ ARBITRATION CONVENTION BETWEEN THE UNITED STATES OF AMERICA 
AND THE REPUBLIC OF URUGUAY 1 


Signed at Washington, January 9, 1909; ratifications exchanged Novem- 
ber 14, 1913 


The Government of the United States of America, signatory of the 
two conventions for the pacific settlement of international disputes, 
concluded at The Hague, respactively, on July 29, 1899, and October 18, 
1907, and the Government of the Republic of Uruguay, adherent to the 


1 U, S. Treaty Series, No. 583. 
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said convention of July 29, 1899, and signatory of the said convention of 
October 18, 1907; 

Taking into consideration that by Article XIX of the convention of 
July 29, 1899, and by Article XL of the convention of October 18, 1907, 
the high contracting parties have reserved to themselves the right of 
concluding agreements, with a view to referring to arbitration all ques- 
tions which they shall consider possible to submit to such treatment; 

Have authorized the undersigned to conclude the following conven- 

tion: . 
i ARTICLE I 

Differences which may arise of a legal nature, or relating to the in- 
terpretation of treaties existing between the two contracting parties, and 
which it may not have been possible to settle by diplomacy, shall be 
referred to the Permanent Court of Arbitration established at The Hague 
by the convention of the 29th July, 1899, for the pacific settlement of 
international disputes, and maintained by The Hague convention of the 
18th October, 1907; provided, nevertheless, that they do not affect the 
-= vital ‘interests, the independence, or the honor of the two contracting 
states, and do not concern the interests of third parties. 


ARTICLE [I 


{n each individual case the high contracting parties, before appealing 
to the Permanent Court of Arbitration, shall conclude a special agree- ~ 
ment, defining clearly the matter in dispute, the scope of the powers of 
- the arbitrators, and the periods to be fixed for the formation of the 
arbitral tribunal and the several stages of the procedure. It is under- 
- stood that on the part of the United States such special agreements will 
be made by the President of the United States, by and with the advice 
and consent of the Senate thereof, and on the part of Uruguay shall be 
subject to the procedure required by the Constitution and laws thereof. 


ArticLe IIT 


The present convention is concluded for a period of five years and 
shall remain in force thereafter until one year’s notice of termination shall. 
be given by either party, 

ARTICLE IV 


The present convention shall be ratified by the President of the United 
States of America, by and with the advice and consent of the Senate 
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thereof; and by the President of Uruguay in accordance with the Con- 
stitution and laws thereof. The ratifications shall be exchanged at 
Washington as soon as possible, and the convention shall take effect on 
the date of the exchange of its ratifications. 
Done in duplicate in the English gnd ` Spanish languages at Washing- 
ton, this 9th day of January, one thousand nine hundred and nine. 
. Ermu Roor [SEAL] _ 
Luis MELIAN LAFINUR [SEAL] 


| EXECUTIVE DECREE OF VENEZUELA CONCERNING FOREIGN CLAIMS ! 
November 18, 1912 


GENERAL J. V. GOMEZ, 
President of the United States of Venezuela; 


CONSIDERING: 

That, according to the Constitution, the National Codes and the Act 
of April 16, 1908, aliens in Venezuela enjoy she same civil rights as 
Venezuelans and may, in consequence, obtain reparation for damages 
caused to them by public officers, by bringing an action either against 
the said officers, or against the nation in the cases in which the latter 
must legally answer for the aczs of the former; 

That, if the alien who has suffered damages elects to follow the second 
_ course, i may, according to our laws, judicially enforce his claim against 
the nation, without being met by the objection found in other jurisdic- 
tions, that the courts are not competent to pass upon the acts of political 
or administrative authorities, since by the Venezuelan laws the courts 
have power to take cognizance of all actions for damages based upon any 
- act which unjustly injures any one in his person, honor or property; - 

That, in consequence, it is only after the alien has attempted to bring 
his action against the nation and when, either in the procedure or in the 
decision of the same, he has been the victim of notorious injustice, that 
the claims made in his favor through diplomatic channels may be en- 
tertained ; 


1 Translated from the*Boletin del Ministerio de Relaciones Exteriores, Venezuela, 
November, 1912, pages 866-868, 
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That the courts, ın the decision of the actions hereinbefore mentioned, 
as well as in the performance of all the duties pertaining to their office, 
enjoy the independence secured to them by law, to which they must ad- 
just their actions. 

DECREES: 

Article 1. The Minister for Foreign Affairs, pursuant to the resolu- 
tion passed on the 22nd of March, 1898, shall give, officially, to the 
diplomatic agents accredited at Caracas the information which they may 
request regarding the cases in which their respective nationals may be 
interested. | . 

ArticLg 2. The Ministry for Foreign Affairs shall not entertain any 
` diplomatic claim in favor of aliens, against the nation, except when, 
after recourse to the proper judicial action, it shall be alleged that there 
has been a denial of justice, notcrious injustice, or evident violation of 
the principles of international law. 

ARTICLE 3. In ease the diplomatic claim shall be well founded, the 
Federal Executive, without prejudice to its payment, shall order the 
proper proceedings to be instituted for the purpose of fixing the respon- 
sibility of the officers whose action gave rise to the said claim, and of the 
judges concerned in the denial of justice. which caused the diplomatic . 
intervention. 

ArticLE 4. The Minister for Foreign Affairs is hereby charged with 
the execution of this decree. | 

Given, signed, sealed with the seal of the Federal Executive, and 
countersigned by the Minister of Foreign Affairs, at the Federal Palace, 
Caracas, this 13th day of November, 1912. Year 103rd of the Inde- 
pendence and 54th of the Federation. 

l (L. 8.) J. V. GOMEZ. 
Countersigned : 
(L. S.) J. L. ANDARA. 
. The Minisier for Foreign Affairs. 
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CALIFORNIA ALIEN LAND TENURE LAW ! 


An act relating to the rights, powers and disabilities of aliens and of certain — 


companies, associations and corporations wiih respect to property in 
this state, providing for escheats in certain cases, prescribing the pro- 
cedure therein, and repealing all acts or parts of acts inconsistent or in 
conflict herewith. 


[Approved May 19, 1913] 


The people of the State of California do enact as follows: 

Section 1. All aliens eligible to citizenship under the laws of the 
United States may acquire, possess, enjoy, transmit and inherit real 
property, or any interest therein, in this state, m the same manner and 
to the same extent as citizens of the United States, except as otherwise 
provided by the laws of this state. 

Sec, 2. All aliens other than those mentioned in section one of this 
act may acquire, possess, enjoy, and transfer real property, or any in- 
terest therein, in this state, in the manner and to the extent and for the 
purposes prescribed by any treaty now existing between the government 
of the United States and the nation or country of which such alien is a 
citizen or subject, and not otherwise, and may in addition thereto lease 
lands in this state for agricultural purposes for a term not exceeding 
three years. 

Sec. 3. Any company, association or corporation organized under the 
-laws of this or any other state or nation, of which a majority of the 
members are aliens other than those specified in section one of this act, 
or in which a majority of the issued capital stock is owned by such aliens, 
may acquire, possess, enjoy and convey real property, or any interest 
therein, in this state, in the manner and to the extent and for the pur- 
poses prescribed by any treaty now existing between the government of 
the United States and the nation or country of which such members or 
stockholders are citizens or subjects, and not otherwise, and may in 


1 Chap. 118, Statutes of California 
177 


Beu NO .seeveees a 


Book ame ~e 


P “ 


4 


178 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


addition thereto lease lands in this state for agricultural purposes for a 
- term not exceeding three years. 

Sec. 4. Whenever it appears to the court in any prcbate proceeding 
that by reason of the provisions of this act ¿ny heir or devisee can not 
take real property in this state which, but fcr said provisions, said heir 
or devisee would take as such, the court, instead of ordering a distribu- 
tion of such real property to such heir or devisee, shall order a sale of 
‘said real property to’ be made in the manner provided by law for probate 
sales of real property, and tae proceeds of such sale shall be distributed 
to such heir or devisee in lieu of such real proverty. 

Sec. 5. Any real property hereazter acquired in fee in violation of 
the provisions of this act by any alien ment:oned in section two of this 
act, or by any company, association or cordoration mentioned in sec- 
tion three of this act, shall escheat to, and become and remain the prop- 
erty of the State of California. The attorney general shall institute 
proceedings to have the escheat of such real property adjudged and 
enforced in the manner provided by section 474 of the Political Code and 
title eight, part three of the Code of Civil Frocedure. Upon the entry 
of final judgment in such proceedings, the title to such real property _ 
shall pass to the State of California. The provisions of this section and 
of sections two and three of this act shall not apply to any real property 
- hereafter acquired in the enforcement or in satisfaction of any lien now 
existing upon, or interest in suck. property, s> long as such real property 
so acquired shall remain the property of the alien, company, associa- 
tion or corporation acquiring the same in such manner. ` 

Sec. 6. Any leasehold or other interest in real property less than the 
fee, hereafter acquired in violation of the provisions of this act by any 
alien mentioned in section two of this act, o? by any company, associa- 
tion or corporation mentiored in section three of this act, shall escheat 
to the State of California. The attorney zeneral shall institute pro- 
ceedings to have such escheat adjudged amd enforced as provided in 
section five of this act. In such proceedings the court shall determine 
and adjudge the value of such leasehold, or other interest in such real 
property, and enter judgment for the state for the amount thereof to- 
gether with costs. Thereupon the court skall order a sale of the real 
property covered by such leasehold, or otaer interest in the manner 
provided by section 1271 cf the Code of C.vil Procedure. Out of the 
proceeds arising from such sale, the amouns of the judgment rendered 
for the state shall be paid into the state treasury and the balance shail 
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be deposited with and distributed by the court in accordance with the 
interest of the parties therein. i 

Dec. 7. Nothing in this act shall be construed as a limitation upon 
the power of the state to enact laws with respect to the acquisition, hold- 
ing or disposal by aliens of real property in this state. 

Sec. 8. All acts and parts of acts inconsistent, or in conflict with the 
provisions of this aċt, are hereby repealed. 


REGULATIONS OF THE CENTRAL AMERICAN COURT OF JUSTICE ! 


The Central American Court of Justice, by virtue of the power given 
to it by Article XXVI of the convention concluded for its establishment 
by the Republics of Costa Rica, Guatemala, Honduras, Nicaragua and 
Salvador, at the City of Washington, on the twentieth day of December, 
one thousand, nine hundred and seven, has decided to adopt and does 
hereby adopt the following Regulations: , 


CHAPTER FIRST 
Character and Organization of the Court 
“ARTICLE 1 


The object of the Central American Court of Justiceis to guarantee with 
its authority, based upon the honor of the States, and within the limits 
of the powers which have been granted to it, the rights of each of them 
in their reciprocal relations, and to maintain peace and harmony among 
them. It is, by its nature, by its attributions and by the character of its 
jurisdiction, a Permanent Court of International Justice, with power 
to adjudge and decide, upon petition, all the cases included in its con- 
stitutive law. For these purposes it is authorized to establish and man- 
age an office for the transaction of its business and to look after the 
interests of the said office. 


ARTICLE 2 


The juridical personality of the court exists in the integrity of its mem- 
bership, namely, by virtue of the participation of a judge for each one 


1 Translated from the Anales de la Corte de Justicia Centroamericana: Vol. I, Nov. 
1911, No. 4, pp. 339-353, ine. : 
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of the Republics which it represents, and it, therefore, must in case of 
the absence of any of its members, arrange, without delay, that the Te- 
spective State or States shal! establish its or their representation. 


ARTICLE 38 


When, on account of death, resignation or disability, it shall be neces- 
sary to replace a judge, his place shall be taken by one of the alternates 
for the Republic whose representation has kecome vacant until a per- 
manent successor shall enter upon the exercise of his duties. A similar ` 
provision shall apply if a judgeship should become vacant on account 
of desertion of the post. 

If the vacancy should oceur during leave of abang granted to the 
judge who ceases to occupy the post, the alternate, who would be filling 
the place during the leave of absence shall continue to do so during the 
time mentioned in the preceding paragraph. 

In ease of temporary absence or of the disqualification of a judge for 
a given case, one of his alternates shall likewise be called to discharge 
the duties pertaining to the office curing the absence of the said judge, 
or during the trial to which the excuse or challenge shall refer, 


ARTICLE 4 


Whenever for any reason the court shall disintegrate, the judges pres- 
ent shall be constituted into a permanent commission for the purpose — 
of directing to whomever it may be proper the petitions tending to com- 
plete the. legal quorum, and for the further purpose of attending to the 
official correspondence and to the administration of the office concern- 
ing everything which may be urgent and indispensable. ' 


ARTICLE 5 


The court mav grant leave of absence to the judges, without salary 
and for a fixed period, provided the request is based upon a just cause, 
in the opinion of. the court, and that the period of leave be not longer 
than six nor shorter than three months. In the case of the Judge of the 
Republic where the court has its seat the minimum leave of absence 
shall be one month. 
l ARTICLE 6 


Except in the case of absence for reasons which the court may .con- 
sider valid, the judge who has obtained leave shal! not quit his post until 
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the. alternate called to substitute for him shall present himself before 
the court for such purpose. 

During the lack of a quorum of the court which may occur in accord- 
ance with this article, a judge absent by virtue of a leave of absence, 
shall enjoy the salary appertaining to his office. 


ARTICLE 7 i 


Pending the substantiation of a suit, no leave of absence shall be 
granted to any judge, except on account of the grave sickness of himself, 
his ancestors, descendants, or wife, or for a cause equally a in 
the judgment of the court. 


ARTICLE 8 


Leave of absence may not be renounced, if the respective substitute 
should be already in the exercise of his functions, or if he should have 
already set out from his country with the purpose of filling the position; 
unless, in either case, the alternate should consent thereto and the travel- 
ling expenses incurred by him shall be paid into the treasury of the court. 


ARTICLE 9 


The travelling expenses of the alternate shall be paid by the court 
only when he is called because of leave of absence granted to the titular 
judge or the summons to him shall proceed from some decree issued 
during the pendency of a suit. 


ARTICLE 10 


Without prejudice to the provisions relating to leaves of absence for 
the Judges in the discharge of their functions, the titular or alternate 
judges who may have to leave Central America shall so notify the court 
in advance and indicate their address and the probable length of their 
absence. 


ARTICLE 11 


If a magistrate should, as a matter of fact, desert his office, or if, 
naving obtained a leave of absence, he should continue away for more 
than a month after the expiration of such leave of absence, without 
having first obtained an extension of the same, when such extension 
would be within the maximum fixed by Article 5, the court shall notify 
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the facts to the respective Staże, in order that it may consider its legal 
- effects in accordance with the provisions of its internal public law. 
| . ARTICLE 12 
The appointment of a titular or alternate judge must be considered as `’ 
an act of exclusive responsibility of the State which may make the same, 
and it legally implies the qual fications, ability, and all other requisites 
of the designated functionary Dr the exercise of the judgeship conferred. 


ARTICLE 13 


In conformity with Article XXVII of the convention, the court shall 
suspend its functions, if, for arry cause whatsoever, the political composi- 
tion of Central America should be altered so as to demand an increase - 
or reduction in the number o judgeships representative of the States 
in the court, and the latter sould declare that such an event had oc- 
curred. ` Op 

l ARTICLE 14 


The court shall not be dissolved, nor suspend its functions, on account 
of non-compliance with its deSsions or mandates, or on account of dis- 
regard of its powers or privileges. In such a case, it shall address to the 
respective government such observations as it may deem advisable,.and 
if these should be ignored or cisregarded, it shall Roug the occurrence 
to the other govemENte: 


ARTICLE 15 


The disintegration of the coart as foreseen in Article 4, interrupts the 
substantiation of all pending swits, with suspension of the judicial terms 
or time limitations. 

| CH:PTER SECOND 


Jurisdiction and Powers of the Court. 
| ARTICLE 16 | 
The Central American Court of J ustice does not, in the cases falling 
within its ordinary jurisdictian, have any more authority or attribu- 
tions than those which are given to it by its own constitutive law; and 
from the time when a suit is fied, it possesses the power to fix its juris- 
diction upon the main point: a3 issue as upon all side issues which shall 
arise during the substantiation oi the case, and to construe the treaties 
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and conventions and apply the principles of ‘international law relative 
to the point or points in controversy. 


ARTICLE 17 


The ordinary jurisdiction of the court includes: ‘ 

1. All questions or controversies between the Central American 
States, whatever. may be their source or nature, if the Foreign Offices 
concerned have failed to reach a settlement, whether this be shown by 
record of proceedings or by other effective documents, or by the fact 
of the parties being in a state of war; 

2. Suits filed by a Central American against any of the contracting 
States, not his own, when such suits shall refer to a violation of the 
obligations of a treaty or convention, or to other questions cf an inter- 
national character, on condition that he shall have exhausted all the 
recourses afforded by the laws which the respective country may have 
provided in his behalf against the acts giving rise to the judicial action, 
or if a denial of justice 1s shown. 

3. The power to fix, In accordance with Article XVIII of the conven- 
tion, the position in which the contending parties shall remain during 
the pendency of the suit initiated between them, and in consequence, 
that of issuing such precautionary orders which it may deem necessary, 
as well as the power to modify, suspend or revoke them, according to 
the circumstances; 

4. Cases of internal public Jaw, embraced in the article annexed to 
the said convention, in respect to the States which included this clause 
in the legislative ratification of the pact. 


ARTICLE 18 


The ordinary jurisdiction shall be exercised in accordance with the 
forms and time limitations fixed by the Convention of Washington and 
with the complementary rules which the court shall establish in its 
Ordinance of Procedure. 

ARTICLE 19 


The extraordinary or compromisary jurisdiction embraces: 

1. Questions not included in Section 2 of Article 17, which may arise 
between one of the Central American Governments and private persons, 
when submitted to the court by common consent; 

2. Controversies of an international nature, between any of the Cen- 
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tral American Governments and that of a forzign nation, which, by a 
convention concluded for thas purpose, the parties may decide to ex- 
amine and adjust before the court. 


ÅRTICLE 20 


In the cases mentioned in Sestion 1 of the next preceding article, 
the extent of the powers of the court, as well as the judicial procedure 
applicable, shall be those expressed by the agreement or compromis of 
the parties, and in the absence of any provisions to that effect, the same 
powers belonging to its ordinery jurisdiction saall be presumed to have 
been conferred upon the court for that partisular litigation, following 
the procedure inherent in said ordinary jurisdiction. 


ARTICLS 21 


In the controversies referred to in Section 2 of Article 19, judicial 
intervention is optional with the 2curt, and in such controversies it shall 
have no more powers, nor use other rules of procedure, than those pre- 
scribed in the special agreement or compromis, 


‘ARTICLE 22 


The jurisdiction of the court in each of the cases examined before it, 
ceases by virtue of the notification of the fina. judgment, without prej- 
udice to the right of interpreting the sentenc2 rendered, in accordance 
with Article XXIV of the corventior.. : 


CasPTER THIRD 
Disabilities Challenges and Excuses 
ARTICLE 23 
The judges in office are obliged tc form tha legal quorum necessary 
for the decisions of the court, and they shall im no case abstain from the 
performance of such duty or account of dissent of opinion or for any 
other cause; nor shall they refuse to cast their vote upon the case in 
_ question. 
AETICLE 24 


The following constitute causes of disabili:y for the judges to take 
cognizance of the cases submizted to the jurisdiction of the court: 


~ 
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1. To have, either personally or through their spouses, or ancestors, 
or descendants, or brothers and sisters by consanguinity or by affinity, 
a direct and personal interest in the controversy ; 

2. To have taken part in the exercise of judicial functions in the de- 
cision of a national tribunal, court of arbitration, or international com- 
mission of inquiry upon the case in question. 


ARTICLE 25 


The following are causes for challenging the competence of a Judge to 
take cognizance of a suit. | 

1. Those which constitute a disability; 

2. To have been of counsel, or attorney for any of the parties to the 
pending suit, or to have been such before a national tribunal or a court 
of arbitration or international commission of inquiry in the controversy 
which gave rise to such suit; 

3. To have directly codperated, in a public character, whether polit- 
ical, administrative or military, or in a private capacity, in the acts or 
omissions giving rise to the suit; or if the relatives included in Section 1 
of the next preceding article should thus have codperated in said acts 
or omissions in the manner aforesaid; 

4. To have expressed a definite onmia by writing, outside the exer- 
cise of his functions, on the subject matter in controversy. . 


ARTICLE 26 


The judges are obliged to excuse themselves from intervening in a 
suit whenever they, shall be affected by any of the causes of disability 
established by Article 24, but they shall not incur any responsibility 
whatsoever for failure or delay in so doing, when such cause consists in 
the fact that any of the relatives mentioned in Section 1 of the aforesaid 
article has a direct and personal interest in the matter in question and 
the judge shall swear not to have known of such fact. 


ARTICLE 27 


It is optional with the judges to excuse themselves from taking cog- 
nizance of a suit when they are affected by any of the causes of challenge 
set forth in Sections 2, 3 and 4 of Article 25; but the parties have the 
right of challenging them, and, upon ‘proof of the fact, to obtain their 
removal. 
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ARTICLE 23 


For an excuse as well as for a challenge, there must be invoked one 
of the causes prescribed in Articles 24 and 25 of these regulations, stat- 
ing the same clearly and briefly, and the respective facts alleged shall 
be substantiated in accordance with the rules established in the or- 
dinance of procedure. ° 


ARTICLE 29 


With the exception of the orders relating to inhibition or separation, 
the resolutions adopted by the court in the course of a controversy with - 
the concurrence of a judge who is incapacitated, may be vacated on 
petition of any of the contending varties, provided that such petition 
to vacate shall be filed before the proceedings by which the court, deem- 
ing the substantiation of the suit as complete, shall declare that final 
judgment must be rendered. 


7 CHAPTER FOURTH 
Investiture, Functions and Privileges of the Judges 
ARTICLE 30 | 


The titular or alternate judges acquire their investiture by virtue - 
of the appointment decreed by the executive power of the nation to 
which they belong, and by virtue of their oath of office, according to 
Article IX of the convention. ) 


é 


ARTICLE 31 


' The entering of the titular judges upon the exercise of their functions 
as members of the court, as well as the incorporation of the alternates 
who are to substitute for them in the cases provided for by law, is ac- 
complished by their appearance in court with authentic documents 
setting forth their appointments and by their taking the oath of office 
referred to in the next preceding article. 


ARTICLE 32 


The judges in office are equal, and their precedence, after the Presi- 
dent and Vice President, shall be determined upon one of the following ` 
grounds, in the order in which they are stated: 

1. The date of appointment; 
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2. The date of taking their oath of office; 

3. The date of entering upon their duties; 

4. The date of their professional diplomas. 

The titular judges shall have precedence over the alternates. 


ARTICLE 33 


The titular and alternate judges enjoy, in the Central American 
States, not of their own nationality, all the privileges and immunities 
of diplomatic agents, and may use, as the latter, the shield and flag of 
` the country to which they belong. 


ARTICLE 34. 


Without impairing the provisions of Article IX of the convention and 
of the _ast clause of Article 6 of the present regulations, the judges shall 
be entitled to receive salary only while in the exercise of their functions. 
The alternate Judges called to form part of the tribunal dccording to 
law, skall be paid an adequate sum for their travelling expenses, to be 
fixed by the court when they are due in accordance with the provisions 
of Article 8 of these regulations. 


CHAPTER FIFTH 
Incompatibilities and Prohibitions relating to the Judges 
ARTICLE 35 


The office of a judge in the exercise of his functions, whether titular or 
` alternete, is incompatible: (1) With the exercise of the profession of a 
lawyer; (2) With the filling of public offices. 


ARTICLE 36 


With regard to the provisions of the next preceding article, a public 
office shall be understood to be any office which implies the possession 
‘ of political, internal or international authority, jurisdiction or repre- 

sentation. 
ARTICLE 37 


The titular or alternate judges, although not in the exercise of their 
functions, are incapacitated to intervene as counsel or advisers for any 
` -ofthe parties in the cases before the court for its decision. 
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ARTICLE 38 


. The judges in office are forb:cden: 

1. To be members of any spezial court of arkicration, or ‘nteriational . 
commission of inquiry, which may be organized by agreement of any 
two or more Central American Governments; 

2. To be organs of commutication of any government bezore the 
court; 

3. To provoke or to carry on any controversy in the press, upon 
timely questions of Central American policy, oz to take part in mani- 
festations of applause or criticsm in respect of any Central American 
Government. 


Cueprer SixTs © 
The modus 2perandi of the Court 
ARTICLE 39 


Every act of the court’shall ba executed at a regular or special session, 
and all five judges who compose the same shall be present thereat. 
i . 


ÅRTICLE 40 


A majority of at least three concurring votes is necessary. in order 
that there may be an agreement or. resolution adopted by the court, 
and, if nece:sary to obtain the same, the rule established in Article XXIII 
of the convention shall be applied. ` 


AptTicte 41 


The election of the President, Vice President, Secretary and subordi- 
‘nate employees of the office, siall be by vote; but if, after two votes 
have been taken, no majority shall result, the choice shall be effected 
by lot between the opposing candidates. In elactions for President, the - 
‘court shall arrange that all the judges who compose the tribunal shall 
alternate in that office during a period of five years. 


ARTICLE 42 


The court shall hold its regu ar sessions on Monday, Wednesday and 
Friday of each week, beginning at one o’clock in the afternoon; and spe- 
cial sessions whenever the President shall deem it advisable. The 
regular office hours for the ordmary business of the court shall be from 
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twelve-thirty to five-thirty in the afternoon, with the exception of 
holidays and other days made so by the law of the domicile of the court. 
The exception shall not apply in urgent cases. 

The Secretary shall be present at all sessions of the court. 


i 


ARTICLE 43 


There shall be made a record of each session of the court with all 
possible and necessary details, including the orders given and the course 
followed in the judicial cases pending. 


ARTICLE 44 


At each sitting of the court there shall be read the record of the next 
preceding session, and after it has been approved, with or without amend- 
ments, it shall be recorded in a book kept for that purpose, and it shall 
be signed by all judges ‘and by the Secretary. 

The discussion of the record ‘shall be limited to the accuracy of the 
statements therein contained. 

The records must be made successively, without leaving unnecessary 
spaces between them. z 


ARTICLE 45 


It is the right of the judges to have the reasons of their motions and 
votes included.in the record. _ f 

The statements which they shall formulate to that effect shall be 
written down with a clear reference to the respective record, in a special 
book called Book of Votes. 

The judges shall not formulate any protest against the decisions of 
the court, or against the opinions of their colleagues. 


ARTICLE 46 


The resolutions adopted at a session may be reconsidered at the fol- 
lowing sitting, if the court should so decide upon petition of any of th 
Judges. . ' 

The petition for review must be made immediately after the respec- 
tive record shall be approved, and the resolutions which may have been 
issued with a view to the immediate execution thereof, and those which 
may contain a final or interlocutory judgment, cannot be made the sub- 

ject of the said petition 
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In the cases relative to the administration and internal discipline of 
the affice, the court reserves to itself the power to modiy or revoke, at 
any time, the orders which it shall iss te. 


ARTICLE 47- 


At the first session each year, whica shall be held on the 25th of May, — 
except in case of impossibility, the court shall fix its budget of expenses 
for tae year and shall make the appointments of the President, Vice- 
President, Secretary, Treasurer and subcrdinate employees of the office, 
for the new term. ‘The election of the President, Vice-President and 
Secretary shall be communicated to the Governments of Central America 
_ and to the Supreme Courts of Justice of the five Republics, which shall 

be made acquainted with the signatures of the said functionarizs. 


ARTICLE 43 


_ If, at the end of the year, it should not be possible to make the elec- 
tion of the President and Vice-Presicent, as well as the appointment of 
the Secretary and all other employees of the court, the term of the Presi- 
dent and Vice-President shall be understood to be extendec. and the 
others shall continue in ‘the temporary discharge of the duties of their 
respective offices. | ' 


ARTICLE 49 


The sessions of the court shall be secret, except as otherwise decided. 


ARTICLE 50 


The court cannot permanently chenge the domicile prescribed for it 
-by the respective convention, and shall not change it temporarily with- 
out the adoption of a previous resclution, fcunded upon any of the 
grounds provided for in Article V of said convention. 


ARTICL 51 


The language of the court is the Castilian. 

The contending parties shall make the petitions in the said language, 
and when needing to avail themselyes of a document written in any . 
other language, they shall add to iz ar. authentic translation of the same. 

The court shall order a translaticn by means of interpreters, and, 
with all the formalities prescribed by the ordinance of procedure, of all 
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documents in a foreign language which it shall, ex officio, order included 
in the record, as well as the testimony of the witnesses who may not 
speak Spanish, and it shall have the right to verify in the same manner 
, the accuracy of translations which the parties may offer. 


ARTICLE 52 


All the employees of the court shall promise before the same to dis- 
charge well and faithfully the duties of their offices. 


CHAPTER SEVENTH 
The President and Vice-President 
ARTICLE 53 | 


The President and Vice-President of the court shall be elected an- 
nually, according to the provisions of Article XII of the convention; ar.d 
if at any time during the year both functionaries should be absent, 
owing to a cause which shall create a vacancy in their offices, or by leare 
of absence, the court shall be presided over during the vacancy or leave 
of absence, by the judge present who may have precedence. 


ARTICLE 54 


The President of the court, and, in his eens the Vice-President, 
snall have power: 

1. To conduct the sessions and fix the order in sided the cases are 
taken up; 

2. To call the judges to special sessions whenever the prompt diz- 
patch of-the cases pending may require it; 

3. To sign the postal and telegraphic correspondence which may 
take place with the presidents or the supreme powers of the Central 
American States or foreign nations, or with the presidents of the cour:s 
and all other corporations of an international character; 

4. To supervise the work of the office so that it shall be satisfactory 
in every respect; 

5. To sign, together with the Secretary, all orders for the payment 
of salaries, services and materials for the office, which the treasury 
must make in accordance with the budget and other resolutions of the 
court, relating to the business management of the office; 
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-6. To grant leave of absence far eigat days to the employes of the 
court, without salary; 

7. To appoint the commissions for the rendition of opiniozs, in the 
cases which, according to the Judgment of the court, may reque it. 


CeapTtzr E:zGuTru 
The Secretary 
ARTICLE 55 


The Secretary is the means of communication of the court and the 
immediate head of the same, whose branches he shall regulata with the 
approval of the President. 


APTICLE 56 


In the absence of the Secratary, the chief clerk of the cour: shall act. 
in his place or stead. 


ARTICLE 57 


The Secretary shall be at the office daily curing the busiress hours. 


ARTICLE 58 

His functions are: 

1. To be present at the səsziozs of the court and give th2 same an 
account of the business whica shall occur; 

2. To make the records of the sessions anc enter the same upon the 
respective books; 

3. To address, according tc instructions, the correspondexce of the 
court, of which he shall keep a Zul. copy; 

4. To arrange the library end archives of the court, make an iventoiy 
of its property and see that everything is kept in good condition; 

5. To exercise in judicial ceses the functions pertaining tc the office 
of the secretary of a court of jastice, according to the commozi practice; 

6. To issue, with the aporoval of the President, all praper orders 
relating to the internal regulation of the office of the court; 

7. To fill temporarily the ofice of treasurer of the court, until it shall 
determine to separate the functicns of said office;. 

8. To direct all publication: of the court, until otherwise d=termined. 
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CHAPTER NINTH 
The Treasurer 


_ ARTICLE 59 


The functions of the Treasurer are: | 

1. To see to it that there shall be entered into the treasury the salaries 
and contributions which the Governments must furnish for the main- 
tenance of the court, according to Article VII of the Convention of 
Washington; and, whenever he shall meet with difficulties regarding the 
subject, he shall notify the court in order that it may decide what may 
` be deemed advisable; 

2. To legalize in due form all drafts and receipts pertaining to the 
salaries of the judges in office, the lists of monthly expenses of the office 
and the documents relating to the extraordinary expenses; all. in ac- 
cordance with the budget of the court; 

8. To keep the accounts of the treasury by the system of double en- 
try, with the principal and auxiliary books which may be necessary, and 
to present monthly statements of his accounts to the court. 


ARTICLE 60 


The court shall keep its funds in a bank of its domicile, and, until 
otherwise determined, the Banco de Costa Rica shall continue to be 
the depository of the same. 


CHAPTER TENTH 
Amendments to these Regulations 


ARTICLE 61 


. These regulations cannot be amended either in whole or in part, ex- 
cept by virtue of a written motion to that effect made by one of the 
judges, setting forth the reasons and grounds therefor, which shall meet 
with unanimous approval or obtain a majority of four votes, at two suc- 
cessive sessions, held within an interval of no less than fifteen days. 

Given in the Hall of Sessions of the Central American Court of Jus- 
tice, San José de Costa Rica, this second day of December one thousand, 
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nine hundred and eleven. Let it be commun. cated to the Gcvernments 
of Central America. 

The President, Judge for Guatemala, ANncmet M. BOCANEGEA, 

The Vice-President, Judge for Nicaragua, DANIEL GUTIÉRREZ N., 

The Judge for Costa Rica, José AstUa AGUILAR, 

The Judge for Honduras, ALBERTO Ucués, 

The Judge for Salvador, MANTEL I. MORALES, 

The Secretary, ALE: ANDRO ALVARADO QUIRÓS. ` 


} 


CENTRAL AMERICAN COURT OF JUSTICE 
Ordinance d Procedure! 


The Central American Court of . ustice, exercising accorcing to regu- 
lations, the power conferred on it by Articles XIII and XXVI of the 
convention concluded for its estab_ishment by the Republics of Costa 
Rica, Guatemala, Honduras, N:cacagua and Salvador, at the city of 
Washington, on the twentieth dav of December, one thousand nine 
hundred and seven, has deciied to -ssue and hereby issues tke following 
Ordinance of Procedure.. 


CHAPTER First. Esercise of the Actions 
ARTELE Í 


The exercise of the judicial actian before the court, in the cases of 
ordinary jurisdiction defined in Articles I, I], XVIII, and annex of the 
convention of Washington, and Article 17 cf the regulaticrs, must be 
adjusted to the provisions of this order. 

The same procedure shall be app ied to the questions set forth in sub- 
division 1 of Article 19 of saud regu ations, wien the agreement between ' 
the government and the individual litigant under which they shall be 
submitted to the court shall not preecribe otber rules. 


APTICLE 2 


“In all other controversies pertair ing to the extraordinary jurisdiction 
of the court, according to the provisions of Article IV of the zonvention, 


1 Translated from the Anales de la Core de Justicia Centroamericana, Vol. II, Nos. 
11 to 16, pp. 193-210. 


~~ 
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and subdivision 2 of Article 19 of the regulations, the action and defense 
shall be subject to. the rules which the parties shall have agreed upon by 
the compromis. 


ARTICLE 8 


Without prejudice to the right of the private parties to establish 
their claim, through the proper channel and in the proper form; for the 
damages caused to them, the right to enter action peones exclusively 
to the interested governments: 

1. Where the controversy relates to a violation of the constitutional 


_ law of the court. 


2. In the cases of ordinary jurisdiction set forth in subdivisions 1 and 


-~ 8 of Article 17 of the regulations. 


ARTICLE 4 


In the case of disputes between the public authorities of a state, which 
are referred to in the article annexed to the convention, any of the 
authorities involved may exercise the judicial action, and the decision 
shall be limited to declaring what is the proper situation in the premises 
in accordance with the public law of the respective state. 


ARTICLE 5 


Private persons can only be parties before the court in the cases 
mentioned in subdivision 2 of Article 17 and subdivision 1 of Article 19 
of the régulations. 


ARTICLE 6 


In order that in questions between states an action may be admissible, 
corresponding to the ordinary jurisdiction, according to Article 17 
of the regulations, it must be sufficiently shown in the judgment of the 
court that diplomatic efforts have been made without success. to obtain 
a settlement; or the impossibility of attempting any such efforts on 
account of the existence between the parties of a state of war declared 
or actually in progress. 

In the cases set forth under Article II of the convention, the private 
plaintiff must show that, to obtain redress for the violation charged, he 


. has made use of all means conducive thereto in conformity with the laws 
_of the state, or that there has been a denial of justice. 
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ARTIOLE 7 


No action shall be entertained which fails to set forth the facts and 
legal grounds constituting the, q-estion or q.iestions in controversy, or 
which does not include all relevant evidence in connection wizh the libel. 


ARTICLE 8 


No claim for damages shall be deemed to be included in the declara-' 
tion, when this shall not expressly contain if; but the omission of such 
claim does not imply a renunciation of the carresponding right. 


ARTICLE 9 


Claims or disputes which do n=t necessarily follow from the principal - 
action, or which involve a contr=versy over the rights of third parties, 
_ or the decision of which may demand a special action, shall not be ad- 
‘mitted as incidental questions. A 


ARTICLE 10 


The right of the contending parties to apply to the court for the issuing 
of the precautionary orders authorized by Article XVIII of the conven- 
tion, can only be enforced in consequence of a claim or controversy 
entered in conformity with the requirements of Article 6 of this ordinance. 


ArticLe Il 


All claims which the pleintifi may present against the defendant 
shall be consolidated in a single action, provided that they are not in- 
‘consistent so that. the enforcement of one w Il exclude the enforcement 
of the other. 

Consolidated actions shall be heard togesher and deiei by 8, 
single decision. 


ARTICLE 12 


After an action has been passed upon end decided by ie court, 
no new claim referring thersto shall be admissible which is founded on 
“the same facts and circumstances and direcsed towards the same par- 
pose. - 
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CHAPTER SECOND. Challenges and Excuses 


. ARTICLE 13 


The power to challenge belongs exclusively to tne contending parties 
and can only be exercised with respect to the action entered and admitted 
or to the incidental questions to which the debate on the same shall 
give rise, provided that the right which in such question is sought to be 
controverted is included in the.power and legal capacity of the examiner, 
taking into consideration the nature of the case, in conformity with 
Articles I, II, ILI, IV and XVIII of the convention of Washington, and 
17, 18, 19 of the rules of the court and 3, 4 and 5 of the present ordinance. 


ARTICLE 14 


The judges are not subject to be challenged: 

1. In deciding as to the form and other intrinsic conditions with which 
an excuse or a challenge has been formulated. _ 

2. When intervening in the resolutions in furtherance of one or the 
other, iwr order to call the judges who are to pass upon the same. 

3. When deciding m substance upon the propriety of an excuse or 
challenge in which they are to be judges in accordance with Articles 22 
and 31 of this ordinance. 

4. In issuing the precautionary measures provided for in Article XVIII 
of the convention of Washington. 

5. When discharging such duties as may be required of him by the 
Chief Justice of the court according to the power established in sub- 
division 7 of Article 54 of the regulations. 


ARTICLE 15 


In order that a challenge against all the members of the tribunal may 
be admissible, there must previously be deposited with the treasurer 
of the court the sum of one thousand dollars, which the party propound- 
ing the challenge shall forfeit in case the decision of the matter shall be 
against him. 

ARTICLE 16 


No challenge will lie and no excuse is admissible before the answer to 
the action or before the filing of dilatory pleas, if any. Nor shall they 
be filed after the order of the court declaring that the cause must be 
prcceeded with to its decision. 
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 ArticLe 17 


The plaintiff must exercise his right to cha:lenge within three days 
following the resolution in which the action shall be deemed enswered, 
or notice on the exceptions alleged shall be granted; the defendant, iii 
answering the declaration or interposing said exceptions. 

The challenge shall only. be admissible therzafter when based upon 
. subsequent facts or circumstances. , 

In both cases the party must exercise his right in a single petition i in 
respect of all the judges whose separation he desires. 

The judges not included in a libel of recusation cannot afterwards be > 
affected by such petition, when in it are invoked causes which were in 
existence at the time when the libel was dated. 


ARTICLE 18 


Excuses or challenges which are not founded upon any of the grounds 
for such cases provided, or which do not clearly express the facts con- 
stituting the same, or which contravene the provisions of Articles 18 
and 17 of this ordinance, shall be peremptorily overruled. 


ARTICLE 19 


In ease of simultaneous challenges by the plaintiff and ieee 
they shall be considered in the order in which the petitions skall have 
_ been filed, and if neither of them skall nave priority over the other upon 
_ this basis, then the one presented by tie defendant shall be heard first; 
but all challenges against the seme Judge or judges must be consolidated 
and decided.in a single resolution. 


1 


ARTICLE 20 


The challenging party must accompany with his petition evidence of 
facts or circumstances upon which the zhallenge is grounded; otherwise, _ 
if the judge in question should deny those facts and circumstances, the 
said ENERE shall be considered as overruled. 


i ARTICLE 21 


When an excuse or challenge is admitted by the tribunal, aL papers 
relating thereto shall be delivered to the Judge or judges called to take 
cognizance of the same, and thereupon the challenged or excused judge 


“Sei oo 
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shall-cease to intervene in the respective cause or incident; provided, 
however, that if the petition should be dismissed the latter shall resume 
his powers. i 

ARTICLE 22 


The challenge or the excuse of one or more members of the court 
shall be decided by the other judge or judges sitting as a special tribunal 
for that purpose; and if the excuse or challenge should include all of the 
judges, an alternate appointed by the court shall take cognizance 
of the case as judge, and he must appear for that purpose within five 
days from the date of his appomtment, if he belongs to the state where 
the tribunal has its seat, and within thirty days if ke were an alternate. 
In case the judge appointed should not appear within the specified 
time, or if he should notify his inability to appear, the tribunal shall 
proceed to make a new appointment. 


ARTICLE 23 


As soon as the tribunal which is to take cognizance of the challenge 
shall be constituted, it shall ask for a report thereon from the judge 
_ against whom the challenge is propounded, and the said judge shall 

render the said report within three days, stating waether he admits the 

facts alleged by the complainant to be true, or if they have been set 
forth inaccurately, making the necessary rectifications. 
Whenever a challenge includes several judges, the term prescribed 
shall be common to all. 
At the expiration of that time, and whether the report has. been ren- 
dered or not, there shall be decreed a period of five days for hearing the 
. other party to the controversy, and thereafter the incident shall be 
decided. During that period the said party may produce all the evidence 
which he shall deem advisable, in support of or impugning the recusation. 


ARTICLE 24 


If the challenged judge should abstain from making within the time 
specified, the report prescribed in the next preceding article, it shall be 
presumed that he admits the truth of the facts alleged by the complain- 
ant as a basis for his petition. 


ARTICLE 25 ; 
When the judge shall have admitted the truth of the facts determining 


h’ 
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the challenge, or when by his silence his affirmative shall be presumed 
according to the next preceding article, and tre other party to the con- 
troversy shall not oppose it with his own evid2nce, the incident shall be 
decided by decreeing the separation cf the aforesaid judge. Lf the party , 
not challenging should have produced evidence contrary to she grounds 
alleged, the case shall be decided according to the results of < = opposed. 
contentions. 

The incident shall be decided against the claim of the party propound- 
ing the challenge whenever ke shall abstain from proving the truth of 
the cause alleged, and the challenged Judge shall deny the facts upon 
which the same was based, or shall admit only a part which is insufficient 
for that purpose. 


ARTICLE 26 


In the decree which ordairs the separatior of a judge fcr excuse or 
challenge, the appointment of the alternate who must su dsititute for 
him shall be made. 


ARTICLE 2i 


In all incidents relating to excuses the special tribunal shall hear 
the parties to the same during a common term. of three days and at the 
expiration of that time it shall render a decision according to law. 


ARTICLE 28 ` 


The excuse of a judge shall ba dismissed. 

1. Whenever it shall be founded upon the grounds set forth in No. 1 
. of Article 24 of the regulations, and the parties to the action shall thus 
request it, before the decision of the incident. 

2. Whenever in connection with one of tae grounds for challenge 
included in Nos. 2 and following, of Article 25 of the regulations, neither 
- of the parties shall support tbe excuse at the hearing provided for in the 
next preceding article of this srdmance. 


ARTICLE 29 


By virtue of the decree sustaining a challenge or excuse, the judge or 
judges whom it shall affect shall ceas2 to be such in the respective cause 
or incident. 
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ARTICLE 30 


During the pendency of an excuse or challenge propounded against 
a judge cr judges, the terms established by the convention of Washing- 
ton for the development of the judicial debate and the rendering of the 
decision shall be suspended. 


ARTICLE 31 


The secretary of the court may be challenged upon the same grounds 
prescribed for the judges. Experts may be challenged for the same causes 
and, in addition for lack of skill. 

To both challenges shall be applied the provisions of Article 18, and 
the incident shall be decided by the tribunal upon a previous three days’ 
hearing of the other party to the controversy. 


ARTICLE 32 


Challenges against an expert must be made according to the following 
rules: 

1. Upon answering the complaint, in case of ar. opinion produced and 
attached to the same as documentary evidence. . 

2. Within three days following the notification of the decree declaring 
the complaint as answered, in case of an opinion presented by the de- 
fendant as rebutting evidence. 

3. Within three days following the notification of the decree appointing 
the expert, in case of any proceeding to obtain evidence which might be 
carried out during the trial, according to the provisions of Article XVI 
in fine of the convention. 


ARTICLE 33 


The secretary shall cease to intervene in the proceedings of a cause and 
he shall be substituted ad interim by the chief clerk (Official Mayor) 
from the moment in which he shall be challenged, resuming his functions _ 
in the same cause, or being finally incapacitated, according to the de- 
cision of the incident. 


ARTICLE 34 


None of the terms allowed for the establishment of the excuses and 
challenges shall be extended. 
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CHAPTER Tarrp. Judicial Resolutions 
ARTICLE 35 


The resolutions of the court are: . 

1, Sentences, if they finally decide,the question in controversy, or, 
if upon an incident, they put an end to the AUBAN by making its prose- 
cution impossible. 

2. Decrees. (autos) if their object i is to decide an incidental: question. 

3. Orders (providencials) if they refer to questions of mere procedure. 


ARTICLE 36 


- All judicial resolutions shall be headed by the name of the court; 
they shall state the place, the hour, the day, the month and the year 
in which they are issued, and musi.be signed by all the judges and by 
the secretary. 


ARTICLE 37 


` If a judge refuses to sign a resolution, or if he should die, or if for any 
cause he should be incapacitated or rendered unable to do so, the secre- 
tary shall -write at the foot of said resolution the explanatory reason of 
the defect, and that will cure the same for all legal purposes. 

A dissenting Judge may separate his opinion by stating the same in 
- the book provided for in Article 45 of the regulations, provided that he. 
does:so within three days following the adoption of the resolution. 


ARTICLE 38 


The orders shall bs feuded within thre2 days from the moment in which 
‘their propriety may be determined, and the decrees, within five days 
after the parties shall have rested their oe save the instances: which 
are specially excepted. 

The. sentence must be pronounced within. the thirty days fixed by 
Article XVI of the convention of Washington. 


ARTICLE 39 


The court shall keep a book of decisicns, i in which shall be entered the 
decrees and sentences which it may issus. 
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ARTICLE 40 


Every decree, as well as every sentence, shall be inscribed and signed 
in the aforementioned book and shall be afterward certified in the 
record by the secretary. 

ARTICLE 41 


The orders shall express clearly the act or proceeding which they 
may decree, with citation of the articles of the convention of Washington, 
of the regulations or of this ordinance upon which the.same may be 
founded. 


ARTICLE 42 


The decrees shall express the findings upon which they proceed rel- 
ative to such points of fact or points.of law as they decide. 


ARTICLE 43. 


The sentence shall be pronounced in conformity with Article XXIV 
of the convention of Washington, and shall contain che following req- 
uisites: | 

1. It shall express who the contending parties are, stating name, 
nationality, domicile and occupation, if private persons; their capacity 
in the litigation, the names and qualifications of their attorneys or rep- 
resentatives, and the object of the litigation. 

2. In separate paragraphs, which shall begin with the words It Results 
or Resulting, the claims of the parties and the facts upon which they are 
founded shall be stated clearly and as briefly as possible, provided that 
they are related to the questions which are to be decided. | 

3. The points of fact and of law constituting the controversy shall be 
set forth also in separate paragraphs, headed by the word Considering; 
the juridical reasons and grounds which shall be deemed as controlling 
the decision, and the laws, international treaties and principles of law 
applicable to the case, shall also be cited. 

4. Lastly, the resolutive part of the decision shall be pronounced in 
the name of the Republics of Central America. 


ARTICLE 44 


Before its notification to any of the parties, the tribunal may, ex 
officio, modify the sentence, either wholly or,in part, by a new decision | 
which shall be delivered with the formalities and requisites set forth in 
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the next preceding article, and in which the defect or error committed 
in the consideration of the facts or the application of the laws or princi- 
ples of law relating to the case shall be expressed. 

To proceed to such a modiicaticn, it is indispensable that ie court 
previously agrees to the revision, upon request of one of the justices, 
stating the grounds for the same. 


ARTICLE 45 


Tke court may revoke, ex officio, its own Cecrees and orders before 
notification, if it shall judge that there has been some error in the issuance 
of the same. After said notification, the court may revoke said order 
or decree upon the petition of any of the parties, filed within the five 
days following. In any case, the decree of revocation shall specifically 
state the error upon which it is grounded. 


ARTICLE 46 


After the time specified in the next preceding article, the said revo- 
cation may be decreed, when such revocation shall be decided by the 
unanimous consent of the members of the court. or at least by a majority 
of four, and expressing always the error or errors which may justify the 
amendment 

ARTICLE 47 

Whenever the said revocation must necessarily affect any further 
proceeding subsequent- to the cecree or order which is revoked, the cause 
shall be ordered to be restored to the same state in which it was at the 
time of issuing the same 


ARTICLE 48 


The power accorded to the parties ky Article XXIV of the convention 
to request the interpretation of a decision, must be exercised within 
thirty days following the notification of said decision. 


CHAPTER Fourts. Judicial Fermalities 
ARTICLE 49 


There shall be no abbreviacions employed in any judicial paper or 
- document; dates and quantities shall be written in words, and no error 
shall be erased or amended by changing the writing, but every error 
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must be rectified by a note at the foot of the said paper or docu- 
ment. 


ARTICLE 50 


Every plea which shall be filed in the case, including the declaration 
and answer, as well as all documents constituting the evidence adduced 
in the controversy, shall be accompanied by the moving party with as 
many literal copies, signed by said party, as there shall be litigants, to 
whom they shall be delivered at the time of notification or hearing, or 
immediately, if such procedure shall not be in order. 

The secretary shall certify the filing and correctness of said copies and 
in case of inaccuracy he shall point out the difference. 

The court shall not consider any plea or petition which does not coal 
with the requisites established by this article, and in case the failure to 
comply with the same shall be that of a government, said court will 
order the retaking of the said copies at the expense of the said govern- 
ment. 


ARTICLE 51 


The files (expedientes) and documents annexed thereto shall not 
be delivered to the parties for the purpose of notification or upon any 
other excuse whatsoever, but they may examine the same in the cffice 
under the supervision of the secretary. 


ARTICLE 52 


The parties have the right to solicit certified copies of all papers con- 
- stituting the files (expedientes) but they may exercise that right only 
once for each of the said papers. 


ARTICLE 53 


All pleas must be filed with the secretary of the tribunal by the party 
in interest himself or by his attorney or legal representative, unless the 
signature which authorizes it shall be authenticated by a notary public 
whose signature has been legalized in due form; provided, however, that 
the governments may always address their petitions through their 
foreign office (Secretaria de Relaciones Exteriores}, or through their 
diplomatic representatives, and the legislative and puaicie! departments . 
by the organ of their respective secretaries. 
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CHAPTER Firra. Notices 
KRTICLE 54 


All judicial resolutions shall be notified to the parties, unless they have 
expressly or impliedly renounced the right to such notice. 


ARTICLE 55 


No resolution shall be effect-ve against the parties to the controversy 
unless they are in fact or cons-ructively notified in accordance with the 
provisions of this chapter. 


| ARTICLE 56 


' The resolutions having the <haracter of senzences shall be communi- 
cated in every case to the five sovernments of Central America. 


ARTICLE 57 


The judicial decree by which an action is declared to be admitted 
must be notified personally to the defendan:, in order that he may 
answer the same. | 
© In such a case, the communication to the respective government 
or public authority shall be mad2 through the foreign office, the office 
of the secretary of congress, o: the secretary of the supreme court; and 
in case of governments or othar authorities which are not those of the 
country where the court has its seat, there shall be attached to the notice ` 
a literal copy of the libel, setting forth the complaint, the evidence pre- 
sented and the resolution taken. 

Said communication, upor pr2vious telegraphic notice, if possible, 
in which an extract of the libel shall be given, shall be sent by registered 
mail, and the notification shal te deemed as made as soon as the de- 
fendant government acknowledges receipt of the postal dispatch, and 
in any case after thirty days -rom the date ir. which, according to the 
record in the post office, the notice has been mailed, unless it be clearly 
shown that the notification was in fact made subsequently. 


ARTICLE 58 


The orders which the court shall issue, according to the provisions 
of Article X VIII of the convention, to establish the situation in which the 
contending parties must reman while the final decision is pronounced 
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stall be communicated immediately by the most rapid transit to the 
parties in interest, and also to all other Central American Governments. 


ARTICLE 59 


The complainant in the libel or declaration, and the defendant in his 
fizst pleg, shall designate a person or a public office in the place where 
the court has its seat to receive any notifications not included in Ar- 
ticle 56; and when, according to the provisions in Article V of the con- 
vantion, the tribunal may temporarily change its seat, it shall decree that 
the parties, within a period of five days, which is not to be extended, 
shall make in said place a new perigneuon of a person or office to receive 
the notidcations. 

ARTICLE 60 


If in either of the two cases provided for in the next preceding article, 
tae litigants should abstain from making the designation therein pre- 
scribed, they shall be deemed as having waived the right to receive any 
notification whatsoever, and the orders shall be effective as against the 
rəmiss party or parties only during the period of forty-eight hours after 
they shall be issued. 

ARTICLE 61 


All notifications shall be made by the secretary of the court and in- 
_ eluded in the record upon return made, which must express the day, 
tour, place and circumstances attending the service of said notification, 
and which shall be signed by said functionary and the notified person or 
the person who shall receive the notification. 

In case these shall refuse to sign or be eee to do so, the fact 
shall be mentioned in the return. 

When the party shall personate himself in 1 the ofice, or when the secre- 
tary shell find him, he shall notify him, reading to him the whole of the 
crder in question. 

In all other cases, the notification shall be made by means of a warrant 
which snall be delivered to the-designated person or to any employee in 
the office chosen for the purpose. 

In case the party who must receive the warrant shall not be found in 
his domicile, or in case the office indicated shall noz be open, the warrant 
ghall be sent by registered mail to said person, or to the chief, secretary, 
or chief clerk of the office, which will be equivalent to a legal compliance 
with the act of notification. 


w 
£3 
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ARTICLE 62 


Every warrant of notification shall express the nature and object 
of the litigation; shall designate the parties to the same, shall contain, 
in the proper case, an extract of the patition or plea to which the resolu- 
tion shall refer; and shall include a literal copy of the dispositive part of 
the same. . 


_ CHAPTER SIXTH. Evidence ` 
ARTICLE 63 


` The plaintiff shall present, together with the libel that initiates the 
action, the evidence upon which he shall base his claim, and the noan 
ant shall do the same upon answering the declaration. 

In the course of the controversy nc other evidence or offer thereof is 
admissible, unless, according tc Article XVI of the convention, any of 
the parties should request and obtain a special leave to introduce or 
offer the same. 

ARTICLE 64 


Only upon petition of a party shall the tribunal have power to decree 
the introduction of evidence; and in order that, in such a case, the pro- 
cedure shall be deemed proper there must concur the tte req- 
ulsites: 

1. That the petition shall express its nature and object, jid at the 
same time`state the reason why such ESOR was omitted irom the 
libel or answer. 

2. That, if it shall consist of publ konak or instruments, their 
character and contents, and when the party does not as yet possess them, 
the archives wherein they are, shall be mentioned. | 

3. That, if it shall consist of testimony of witnesses or experts already 
given, the name, nationality, residence and other qualifications of the 
witnesses or experts; as well as the facts that appear from their deposi- 
tions or opinions, shall be stated, and if it shall consist of information as 
yet to be obtained, that, together with the name, nationality, residence 
and other personal data, shall be stated, besides the DE Oo or 
corresponding questions. 

4. That the evidence shall be relevant and of undoubted E TA 
for the decision, in the judgment of the court. 

-~ 5. That the- petition shall be made before zhe decree of the court 
that the cause is in the stage or decision. 
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6. That the said evidence could not have been produced wizh the dec- 
laration or answer, whether the facts to which it refers or the acts in 
which it consists have been produced afterwards, or whether by in- 
voluntary and excusable omission, in the judgmens of the Court. 


ARTICLE 65 


Every petition for the appointment of a term to introduce evidence 
shall be decided upon within ten days during which time tke opposite 
party may be heard, and if the requisites of the next preceding article 
have been complied with, and the tribunal deems it proper to grant the 
said term, it shall do so, ordering for such a purpose a prudential term - 
not longer than sixty days. 

If, upon the granting of said term, the party who has cbtained it, 
shall amplify his petition, the new evidence shall be subject to the afore- 
said qualification, with an equal hearing to the opposite litigant; but the 
term fixed for the introducing of evidence shall not be extendad. 


_- ARTICLE 66 


The term fixed by the tribunal for the mtroduction of evidence ac- 
cording to the next preceding article, shall not be granted more than 
once, it cannot be extended, and evidence not mtroduced during the 
said term shall be deemed as abandoned. 


ARTICLE 67 


The term fixed for introducing evidence is common to all the parties 
to the suit, and the evidence which may be offered or introduced by the 
party who has not requested the said term shall be subject to the formali- 
ties and reservations established in the three next preceding articles. 


. ARTICLE 68 


The tribunal shall not decree, ex officio, any proof upon questions, 
facts or circumstances which the party shall not have stated or alleged 
in the declaration or answer thereto. ‘ 


ARTICLE 69 


In the proceedings for the taking of evidence. decreed ex officio, the 
parties shall not have any more intervention than that which the tribunal 
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may allow them; they do not imply the fixing of a given period, and must 
be executed without prejudice to the course of the terms prescribed by 
the convention of Washington for the progress and the termination of ' 
the controversy. 

ARTIELE 70 


For the taking of evidence, the court shall address itself, when neces- 
sary, to the governments and courts of justice of the Republics of 
Central America, requesting their indispensable intervention or collabo- 
ration, in accordance with Article XIX of the cmvention of Washington. 


Articun 71 


When the court shall constitute special commissions to carry’ out 
some proceeding of investigation, it shall communicate the respective 
order and appointment to the government of tne state wherein it must 
be executed, and ask the coöperation and assistance to that effect 
stipulated in Article XX of the convention. 


ARTICLE 72 


‘The tribunal shall consider the facts to which the controversy refers 
with absolute freedom of judgment, and the questions of law upon which 
it may depend according to tke treeties and the principles of law. . 


CHAPTER SEVENTH. Proceedings of the Case 


ARTICLE 73 


After an action has been admitted, the defendant shall be notified 
and invited to answer the same witkin thirty days, in case the defendant 
shall be the government of the republic where the court has its seat, and 
within sixty days, if the defendant is one of the other governments. 


l 


ARTICLE 74 


The government complained agsinst may file dilatory pleas during 
the first half of the period fixed to make answer, and on doing so the- 
plea shall be decided upon during the other half — 

No plea made outside that period 2an determine any incident requiring 
a previous finding, but it shall be reeorved for the final decision. 


OFFICIAL DOCUMENTS 231 


ARTICLE 75 


If the dilatory pleas are sustained, the decision so declaring shal! act 
as a stay to proceeding with the action until the irregularities and de- 
ficiencies upon which said pleas are based are remedied, anc when this 
be done by the plaintiff, the action shall be prozeeded wita just as if 
it had then been instituted, without prejudice to the provisions of Ar- 
ticle 10 of the present ordinance. 


' ARTICLE 76 


After the expiration of the terms of thirty or sixty days, prescribed 
in Article 73, if the defendant has not made answer to the declaration, 
or shall not have filed a dilatory plea, or has made them without success, 
the couri shall fix a new term of twenty days within which he may state 
his allegations and proofs, after which the court shall proceed, within the 
following thirty days, to decide the litigation, in accordance with the 
procedure prescribed in Articles 77 and 78. 


ARTICLE 77 


The term of thirty days fixed by Article XVI of the convention of 
Washington within which to render a decision, shall begin to run from 
the time the declaration is answered or after the expiration of the legal 
period fixed therefor, and the court shall, in due season, issue the de- 
cree declaring the cause to be ready for sentence; but if it has allowed 
any term for the introduction of evidence in accordance with Articles 63, 
64 and 65 of this ordinance, the above mentioned period shall begin: 
to run after the term fixed for the proofs, and the cour will then issue 
the declaratory decree above ordered. 


ARTICLE 78 


The decree which declares that the cause is ready for sentence shall 
designate the day and hour for the hearing of the final arguments of 
parties within the first ten days of the term fixed for the rendition of the 
decision, and after that hearing the judicial debate shall be considered, 
as ended. 

ARTICLE 79 


The parties may make their arguments orally before the court on 
the day of the hearing, or they may do so in writ-ng. 
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ARTICLE 80 


Whenever both parties sha.l appear at the said hearing to make their 
arguments, each will be entitled to speak twžce,. puree yy and the 
first turn shall belong to the-plaintiff. 
If there should be several plaintiffs or defendants appearing at the 
hearing, all shall be entitled to speak in alternative order, and the tribu- 
nal shall fix the turn of each. 


omen 81. 


The voting.on a decision shall be made in accordance with an inter- 
“rogatory (cuestionario), in which reference skall be made to all points 
of law and fact at issue, as thay shall appear fom the record, and which 
the presiding judge must formulate and submit to the approval of- the 
tribunal. 

The votes shall refer to, what the viie part of the decision must 
be, and shall be recorded in a proceeding which shall state the hour and 
date of voting, and be signed by the judges and secretary; after which, 
the decision shall be drawn in accordance with the said vote, the formali- 
_ties and requisites of Article 48 being observec. 


ARTICLE 82 


The sentences shall be drawn by the president of the tribunal; but: 
whenever the said sentence shall be voted by a majority, the sad ma- 
jority shall designate the judge among them who must formulate the 
sentence. - , 
ARTICLE 83 


Whenever there shall not be three votes n accord upon 4 judicial 
resolution, the court shall proceed in accordance; with the provisions of 
Article XXIII of the convention of Weenie ten 


ARTICLE 84 


If in any pleading which shall not contain a petition or application 
necessary for the exercise of the action or defence, there should be ex- 
pressions or phrases of disrespect or scandalous matter against the 
tribunal, or its members, or azainst the other parties to the controversy, 
or against the states or their public authorit.es, the court shall decree 
that the original of it be returned to the authcr through the office of the 
secretary, with the reasons threfor at the foot of it, as being irregular. 
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If it shall contain a petition or application meriting attention, the 
tribunal shall point out the objectionable words or phrases and order 
the secratary to notify the petitioner or applicant that hemust, within 
twenty-four hours, replace the memorial, omitting the objectionable 
parts of it; and if he shall not do this, the pleading shall be returned te 
him, retaining for its legal effects a certified copy only of such part of its 
contents as is not objectionable. 


ARTICLE 85 


If the offences indicated should be committed during the oral argu- 
ments provided for in Articles 79 and 80, the president of the court shall 
interrupt the pleader, calling his attention to the raspect he owes, and in 
case he should repeat the offence, he shall be denied the right to speak and 
be invited to address the tribunal in writing. 


ARTICLE 86 


This ordinance cannot be amended, either in whole or in part, except 
by virtue of a proposition which a judge shall present in writing, stating 
the grounds for such a change, and which shall be unanimously ap- 
proved by a majority of four votes, during two sessions held -with an 
interval of no less than fifteen days. The amendments which shali be 
made are not to affect pending cases. 

Given in the Hall of Sessions of the Court of Justice of Central Amer- 
ica, San José, Costa Rica, sixth of November, one shousand nine hundred 
and twelve.—Let it be communicated to the Governments of Central 
America. a 


DANIEL GUTIÉRREZ NAVAS, 
President, Judge for Nicaragua, 
Jose ASTŪA AGUILAR, 
Vice-President, Judge for Costa Rica, 
ANGEL M. BOCANEGRA, 
Judge for Guatemala, 
ALBERTO UcLESs, 
Judge for Hor.duras, — 
MANUEL I. MORALES, 
Judge for Salvador, 
- l ERNESTO MARTÍN, 
The Secretary. 
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EXCHANGE OF NOTES BETWEEN FRANCE AND GERMANY CONCERNING 
ABRIAL NAVIGATION? 


Signed at Berlin, July 26, 1918 


His Bzcellency Mr. Jules Camon, Ambassador of the French Republic at 
Berlin, to His Excellency Mr. von Jagew, Secretary of State in the 
Imperial Office of Foreign Afairs 

BERIN, July 26, 1918. 

Referring to the recent: corferences on the subject of international 
regulation of aérial navigation, I have the honor to inform Your Ex- 

. cellency that, pending the corclusion of a convention upon this matter 

between a greater number of states, the Government of the French Re- 

public will, beginning on August 15, 1912, apply, provisionally and on 
condition of reciprocity, the lng rules to airships coming To 

Germany into France: 


ji 


Airships coming from German territory, which belong to the military 
. service or the crew of which is composed entirely or in part of soldiers 
in uniform, may not fly over French territory or land thereon except. 
upon the invitation of the French Government: | 

Nevertheless, in case of necessity, permission to remain upon French 
territory shall not be refused to airships of this class. But, in order to 
avoid, so far as possible, cases of this kind, the German Government: 
shall give appropriate instructions to aéronacts.' These instructions 
shall be communicated to the French Governmz2nt. a 

If an airship belonging to the military service, or one whose crew is’ 
composed in whole or in part of soldiers in uniform, is carried over 
French territory, it must display the signal of distress as provided by 
the French regulations, to be communicated as hereinafter specified, 
and effect a landing as quickly as possible. As soon as it lands the pilot | 
must notify the nearest French civil or militacy authority, and state 
his full name and residence, as well as his military rank, producing the 
documents necessary to prove his statements. If he is accompanied 
by others, they must do likewise. The authority to whom this report ` 


1 Translated from Revue Juridique Anes de Ic Lacomotan Aérienne, Sep- 
tember 1913, p. 240. 
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is made shall supply the supervision necessary to prevent the alteration, 
modification or destruction of objects or documents on board or which 
the airship may be carrying. If this authority is a civil authority, he 
shall immediately notify the nearest military authority. 

The military authority thus notified shall, with the assistance of the 
civil authority, if need be, and by such means as are considered proper, 
start an inquiry, merely for the purpose of ascertaining whether or not 
this really was a case of necessity as alleged. The crew of the airship 
must not resist such an inquiry. 

If this investigation proves that the airship landed through necessity, 
_ the military authority shall ask the officer commanding the military 
crew to give his word of honor that neither he himself nor any other 
member of the crew has within or over French territory committed any 
act of a nature to involve the security of the state (taking of notes or 
photographs, making of sketches, sending of wireless telegrams, etc.). 
Then the airship shall be authorized to return to its native country. 

Departure through the air ‘may take place under conditions which 
shall be determined by the military authority. 

In case the departure of the airship cannot take place immediately, 
as long as it remains in France no measure which is not justified by the 
security of the state, the public health, or which has not for its object 
the protection of life or property from an pee cangen may be 
taken against the ship or its crew. 

If it is not proved that the airship landed through necessity, the ju- 
dicial authority shall be immediately notified, and the French Govern- 
ment shall be advised. 

The German Government shall communicate to the French Govern- 
ment the distinctive marks of the airships belonging to its military serv- 
ice, or which, pending their acceptance by the military authority, are 
manned for trial by soldiers in uniform. These marks must be visible 
when the airship is in flight and at a long distance. : 


i] 


Airships coming from German territory, which do not belong to the 
military service and whose crew does not include soldiers in uniform, 
are authorized to fly over French territory or land thereon, except in 
the forbidden zones determined by the French laws, under the following 
conditions: 

1. The airship must be provided with a navigation permit issued by 
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the competent German authorities or by an association empowered by 
. these authorities, and. with its registration certificate. 

2. The pilot must be proviced with his pilot's license issued by the 
competent German authorities or by an associztion empowered by these 
authorities: 

An airship of this class and its crew must comply ath all the require- 
ments of the common law resulting from general legislation, customs 
legislation, and aéronautic regulations in force in France, it being recog- 
nized, however, that a permit and license issued to an airship and pilot 
coming from German territory shall have the same force as the corre- 
sponding French documents. 

In case of necessity, airships coming from G2rmany, which do not be- 
long to the military service and whose crew does not include soldiers in 
uniform, shall not be refused permission to remain on French territory, 
even though the aforesaid conditions are nos fulfilled. Nevertheless, 
such airships must land and report to the rearest civil authority as 
quickly as possible. In other respects such airships shall be treated in 
accordance with the French laws. | 

In all cases where an airship coming from German territory lands on 
French territory, the French authorities shall take thé necessary steps, . 
in conjunction with the crew of the airship, if meed be, to protect the 
ship from damage so far as possible, and to assare the safety of the crew. 

The French Government shal! communicate to the German Govern- 
ment, on condition of reciprocity, all its regulations relating to aérial 
navigation. 7 

The present provisions are established on ccndition of reciprocity. 

They shall cease to remain in force when the French Government so 
informs the German Government. 

I take advantage of this cecasion to renew to Your Excellency the 
assurance of my very high consideration. 

(S.gned) JULES CAMBON. 


His Excellency Mr. von J agow, Secretary of Stcte in the Imperial Office of 
Foreign Affairs, to His Excellency Mr. Jules Cambon, Ambessador of 
the French Republic at Berlar.. 


BERLIN, July 26, 1913. 
The undersigned has the honor, in conformity with previous conver- 
sations on the subject of international reguletion of aérial navigation, 
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‘to inform His Excellency Mr. Jules Cambon, Ambassador of the French 
Republic, that the Imperial German Government will, pending the con- 
clusion of an agreement on this subject between a greater number of 
states, put into effect provisionally, beginning on the 15th August, 1913, 
and on condition of reciprocity, the following provisions concerning air- 
ships coming from France into Germany: 
(Here follow provisions similar to those of the French letter.) 
(Signed) Jacow. 


GERMAN IMPERIAL AND STATE CITIZENSHIP LAW 
July 22, 1918 


We, William, by the Grace of God German Emperor, .King of Prussia, 
etc., enact, in the name of the Empire, with the zonsent of the Federal 
~ Counci. and Imperial Diet, the following: 


Part I. General Provisions 
§ 1 


A German is one who has citizenship in a Federal State (§§ 3 to 32) or 
direct Imperial citizenship (§§ 33 to 35). 


§ 2 


. Alsace-Lorraine is a Federal State in the sense of this law. 
The colonies count as Germany in the sense of this law. 


Part II. Citizenship in a Federal State 
§3 


Citizenship in a Federal State is obtained 

. By birth ($ 4), 

. By legitimatization (§ 5), 

. By marriage (§ 6), 

. By assumption in the case of a German (§§ 7, 14 and 16) and 
. By naturalization in the case of a foreigner (§§ 8 and 16). 


cn ifs G9 DO Ke 


; Gazette, page 55). 
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§4 


The legitimate child of a German acquires by birth the citizenship of 
the father: the illegitimate child of a German woman, the citizenship 
of the mother. 

A child which is found in the territory of a F: aden State (a foundling) 
is considered to be a. child of a citizen of thai State until the contrary ` 
is proved. | l 

$5. 
. Legitimatization by a German effective in accordance with German 
law bestows the citizenship of the father on tha child. 


$6 .. : 


Marriage with a German bestows the citizenship of the husband on 
the wife. 
§7 

A German must ‘be granted assumption of citizenship by the State ) 
within whose territory he has taken up his residence, provided no objec- 
tion exists such as justifies the expulsion of a newcomer or the refusal of | 
the right to further residence in accordance with §§ 3 to 5 of the law of 
November 1, 1867, relative to freedom of migration (Imperial Law 
f 

The application of a married woman must have the consent of the 
husband: the consent failing, it may be waived' by the guardianship 
authorities. In the case of a person under parental tutelage.or guardian- 
ship the application is made by his legal representative, if he has not 
completed his sixteenth year; if he has completed his sixteenth year, 
the application must have the consent. of the lezal representative. 


§8 
A foreigner who has taken up his residence in Germany may on appli- 
cation be naturalized by the State within whcse territory his residence 
hes. : 

1. If he is legally competent in sebordanée with the laws of his former 
home or would be legally competent in acco-dance with, the laws of 
Germany; or if the. application is made by hs legal representative or 
with the latter’s consent in accordance with Oe second sentence of 
paragraph 2 of § 7; . 
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2. If he has led a blameless life; 

3. If he has in the place of his residence his own dwelling or lodging: 
and 

4. If ke is able there to support himself and his family. 

Prior to naturalization the local authorities of the place of his resi- 
dence, and, so far as these may not constitute an independent poor 
union, the poor union also, are to be heard as to the requirements of 
Nos. 2 to 4. | 


§ 9 


Naturalization in a, Federal State may take place only afier the Im- 
perial Chancellor has ascertained that none of the other States has 
raised objection thereto; if a State objects, the Federal Council decides. 
The objections may be based only on facts such es justify the fear that 
the naturalization of the applicant would imperil the welfare of the 
Empire or of a State. 

The provisions of paragraph 1 do not apply 


1. To former citizens of the State in which the application is made, to. | 


their children and grandchildren and to persons who have been adopted 
as children of a citizen of the State, unless the applicant is a citizen of a 
foreign country; 

2. To foreigners, who are born within the German Empire, provided 
they have maintained a continuous residence witain the State in which 
application is made up to the end of the twenty-irst year of their lives 
and apply for naturalization within two years after that time. 


§ 10 
The widow or divorced wife of a foreigner, who was a German at the 
time of her marriage, must on application be naturalized by the State 
within whose territory she has taken up her residence, if her case fulfills 
the requirements of Nos. 1 and 2 of paragraph 1 of § 8. Prior to nat- 


uralization the local authorities of the applicant’s domicile are to be 
heard as to the requirements of No. 2. 


§ 11 


A former German, who during minority has lost citizenship by expa- 
triation, must on application be naturalized by the State within whose 
territory he has taken up his residence, provided his case fulfills the re- 


n ` 
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quirements of paragraph 1 of § 3 and the application is made within two 
years after majority. The provisions of paragraph 2 of § 8 apply. 


§ 12 


A foreigner who has actively served for at least one year'as a German 
in the army or navy must on epplication be naturalized by the State 
within whose territory he has teken up his residence, provided his case 
fulfills the requirements of paragraph 1 of §8 and his naturalization 
would not imperil the welfare of the Empire or of a Federal State. ‘The 
provisions of paragraph 2 of § & and of paragraph 1 of § 9 apply. . 


$ 13 


A former German who has not taken up his residence in Germany may 
on application be naturalized by the State of which he was formerly a 
citizen, provided his case fulfills the requirements of Nos. 1 and 2 of 
paragraph 1 of § 8; the same applies to ohe who is descended from a 
_ former German or has been adopted es a childof'such. Prior to natural- 
ization a report must be made to the Imperial Chancellor; if he raises 
objections, naturalization does not take place. 


oo 


§ 14 


Appointment either made or confirmed by the government or by the 


central or higher administrative authorities of a State to a position in the 


direct or indirect service of the State, in the service of a municipality or 


municipal association, in the public school service or in the service of a 
religious society recognized by one of the Federal States, counts in the 
ease of a German as assumption and in the case of a foreigner as natural- 
ization, except in so far as a reservation is made in the instrument of 
appointment or confirmation. 

These provisions do not appty in the case of appointment as officer 
or Official in the military reserve. 


§ 15 


The appointment to the Imperial service of a foreigner who has his 
official residence in a Federal State counts as naturalization in that 
State, except in so far as a a reservation is made ix the instrument of 
appointment. 


eS, 


\ 


OFFICIAL DOCUMENTS l So" 


If the appointee has his official residence abroad and receives a salarv 
from the Imperial treasury, he must be naturalized by the Federal State 
in which he makes application therefor; if he receives no salary from the 
Imperial treasury, he may be naturalized with the consent of the Im- 
perial Chancellor. 


616 


Assumption or naturalization becomes effective with the issuance of 
the appropriate certificate by the higher administrative authorities or 
with the issuance of a certificate of appointment within the meaning cf 
the provisions of § 14 of paragraph 1 of § 15. 

Assumption or naturalization extends,.except in so far as a reservation 
is made in the certificate, at the same time tc the wife and to those chil- 
dren whose legal representation rests by reason of parental tutelage in the 
person who has assumed citizenship or become naturalized. Daughters 
who are married or have been married are excepted. 


§ 17 

Citizership is lost— 

1. By expatriation (§§ 18 to 24); 

2. By the acquisition of foreign citizenship (§ 25); 

3. By non-performance of military duty (§§ 26 and 29); 

4. By decision of the authorities (§§ 27 to 29); 

5. In the case of an illegitimate child, by such a Jegitimatization by a 
citizen of another Federal State or oy a foreigner as is effective under 
German law; and 

6. In the case of a German woman, by marriage with the citizen of 


= another Federal State or with a foreigner. 


§ 18 


The Sron of a married woman may be applied for only by the 
husband and when he is a German only simultaneously with an applica- 
tion for his own expatriation. 


§ 19 


The expatriation of a person who is under parental tutelage or guard- 
ianship may be applied for only by the legal representative and only 
with the consent of the German court having jurisdiction in guardian- 
ship matters. Appeal lies with the State’s attorney’s office from the 
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decision of the court; and ud further appeal may be taken from ` 
-~ the decision of the appeal court; 

The. consent of the court having jurisdiction i in guardianship matters 
is not necessary if the father or mother apply for expatriation for them- 
selves and by authority of parental tutelage simultaneously for the child, 
the care of the person of the child being incambent on the applicant. 
If the duties of a special adviser to the mother (co-guardian) extend to 
the care of the child, the application of the mother for the expatriation 
of the child must have the consent of the spectal adviser. 


§ 20 


Expatriation in one Federal State effects simultaneous expatriation in 
every other Federal State, un_ess the expatriated person reserves citizen- 


ship in another State by declaration betore the competent authorities `. 


of the State granting expatriatzon. The reservation must ke noted 1 in the 
instrument of expatriation. 


§ 21 


Expatriation must be granted on application to every person, when 
he possesses citizenship in another Federal State and reserves it in 
accordance with § 20. 


§ 22. 


When § 21 does not apply, expatriation is not granted— . 

1. To persons liable to milizary duty, as ta whose liability to service 
“a decision has not. been made, except in cases where they present a 
certificate from the recruitirg commission that in the cpinion of the . 
commission expatriation i is nct sought with a view to escaping the fulfill- 
ment of active service; 

‘2, To members of the active army, of the aative navy or of une active 
colonial troops; 

3. To members of the reserve of the class defined in Nos: 2 to 4 of § 56 
of the Imperial military law, 2xcept in cases where they ` ave obtained 
the consent of the military cuthorities; 

4. To other members of the reserve after they have been called to 
active service; 

'5. To officials and officers, including those of the reserve, petore they 
have been discharged from duty 

In time of peace, expatriaton may not be refused on other grounds 
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than those enumerated in paragraph 1. The right is reserved to the 
Emperor to issue special decrees in time of war or when there is danger 
of a war. 


§ 23 


Expatriation becomes effective with the issuance of an expatriation 
certificate by the higher administrative authorities of the home State. 
The certificate is not issued to persons who are arrested or whose arrest 
or imprisonment has been ordered by the judicial or police authorities. 

If expatriation extends at the same time to the wife or the children of 
the applicant, these persons must be designated by name in the expa- 
triation certificate. 


§ 24 


An act of expatriation is considered ineffective, if at the end of one 
year after the issuance of the expatriation certificate the expatriated 
person maintains his residence or permanent abode in Germany. 

- his provision does not apply if the expatriated person has reserved 
citizenship in another Federal State in accordance with § 20. 


§ 25 


A German who has neither his residence nor permanent abode in 
Germany loses his citizenship on acquiring foreign zitizenship, provided 
the foreign citizenship is acquired as a result of his own application 
therefor or the application of the husband or legal representative; but 
in the case of a wife or one having a legal representative, only when the 
conditions exist under which expatriation may be applied for according ~ 
to $§ 18 and 19. 

Citizenship is not lost by one who before acquiring foreign citizenship 
has secured on application the written consent of the competent author- 
ities of his home State to retain his citizenship. Before this consent is | 
given the German consul is to be heard. 

The Imperial Chancellor may order, with the consent of the Federal 
Council, that-persons who desire to acquire citizenship in a specified 
foreign country, may not be granted the consent provided for in par- 
agraph 2. 

§ 26 


A German liable to military service who has neither his residence nor 
ermanent abode in Germany loses his citizenship on the completion of 


f 
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his thirty-first year, unless he has before then obtained a final decision 
as to his liability to service cr a postponement DF decision peyond that 
time has taken place. 

A deserter who has neither his residence nor permanent abode in 
Germany loses his citizenship at the end cf two years following the 
proclamation of the decision by which he hes been declared a deserter 
(§ 360 of the Military Criminal Court Ordinence). This provision does 
“not apply to members of the reserve, of the national guard or of the ` 
second reserve, who have been declared deserzers, because they have not 
complied with a call to service, unless it be that the call came after an 
order to prepare for war or ar. order for mobi-ization had been issued. 

Whoever has lost his citizanshtp on the ground of paragraphs 1 or 2. 
may be naturalized by a Federal State onzy after a hearing by the 
military authorities. If he proves that no guilt attaches, naturalization 
‘may not be denied him by the Federal State to which he formerly 

belonged. l 
| § 21 t 

A German residing abroac may be declared to have lost his citizen- 
ship by decision of the centrel authorities of his home State, if in case 
-of a war or danger of war he does not comply with an order from the 
Emperor to return. 

If he is a citizen of | Federal States, i loses E in all 
of them by such a decision. i 

§ 28 

A German who enters the service of a foreign country without the 
permission of his governmen+ may be declared to have lost his citizen- 
ship by decision of the central authorities. of his home State, if he does . 
not comply with an order to retire therefrom. 

If he is a citizen of several Federal States, he losés citizenship i in all - 
of them by such a decision. 


$29 

Loss of citizenship in the cases provided for in seis 1 ‘and. 2 
of § 26 and §§ 27 and 28, as well as the requisition of citizenship in the . 
cases provided for in sentence 2 of paragraph 3 of § 26, extends simulta: - 
“neously to the wife and to thase children whose legal representation lies 
by reason of parental tutelag> with the expatriated or the renaturalized 
person, so far as the wife or the children live with him in family.com- 
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munity. Daughters who are married or have been married are ex- 
cepted. i 
$30 
A former German, who has lost citizenship by expatriation prior to 
the going into effect of this law but would be considered not expatriated 
in the light of the provisions of paragraph 1 of § 24, must on application 
be naturalized by the State within whose territory he has taken up his 
residence, provided he has taken up his residence in Germany within 
the time specified in paragraph 1 of § 24, his case fulfills the require- 
ments of paragraph 1 of § 8 and he makes application within one year 
after the going into effect of this law. The provisions of paragraph 2 
of § 8 apply. 
§ 3] 


A former German, who prior to the going into force of this law has 
by ten years residence abroad lost citizenship in accordance with the 
provisions of § 21 of the law of June 1, 1870, relative to the acquisi- 
tion and loss of Federal and State citizenship (Imperial Law Gazette, 
page 355), must be naturalized by the Federal State within whose terri- 
tory he has taken up his residence, provided he is a citizen of no country. 

The same applies to a former citizen of a Federal State, or of a State 
which has been incorporated in such a State, who prior to the going into 
effect of the law of June 1,,1890, has by residence outside his home State 
lost his citizenship in accordance with the common law. 


§ 32 


A German liable to military service, who at the time of the going into 
effect of this law has neither his residence nor permanent abode in Ger- 
many and prior to that time has completed the nineteenth, but not yet 
the thirty-first, year of his life, loses his citizenship at the end of two 
years, provided he has not within that time obtained a final decision as 
to his military liability. | 

A desérter of the kind designated in paragraph 2 of § 26, who at the 
time of the going into effect of this law has neither his residence nor 
permanent abode in Germany and prior to that time has not completed 
the thirty-first year of his life, loses his citizenship at the end of two 
years, provided he has not within this time presented himself before 
the military authorities. 
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Part III. Derect Imperial Citizenship 
§ 33 


Direct Imperial citizenship may b2 granted— 

1: To a foreigner, who has taken tp his residence in a colony or to a 
‘native of a colony; 

2. To a former German, who has not taken up his residenze in Ger- 
many; the same appliés to one who is descended from a former German 
or has been adopted as a child of such. 


§ 34 


Direct imperial citizenship must on application be granted to a 
foreigner who is appointed m the Imperial service and has his official 
residence abroad, provided he receives a salary from the Imperial 
treasury; it may be granted to him if he doer not receive such a salary. 


§ 35 


The provisions of this law relative to citizenship in a Federal Stato 
with exception of the provisions of paragraph 2 of § 4, of paragraph 2 of 
§ 8, of sentence 2 of § 10, of sentence 2 of 311, of sentence 2 of § 12 
and of §§ 14 and 21 apply to direct Imperial citizenship with the provi-. | 
sion that the Imperial Chancellor replaces ths central authorities of the 
. Federal State and the Imperial Chancellor or the authorities designated 
by him replace the higher administrative authorities. 


Part IV. Final Provisions 
§ 36 


Treaties concluded by the Federal States vith foreign countries prior ` 
to the going into effect of this law remain urdisturbed. 


§ 37 


In cases where reference iz made in Imperial or State laws to provi- 
sions of the law of June 1, 1870, relative to the acquisition and loss of 
Federal and State citizenship or of the law of December 20, 1875, relative 
to the naturalization of foreigners who are appointed to the Imperial 
. service, the corresponding provisions of this -aw replace them. 


5 
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§ 38 

Assumption or naturalization certificates in the cases provided for in 
§ 7, in §§ 10, 11 and 12, in §§ 30 and 31 and in the first clause of the frst 
sentence of § 34 are issued free of cost. The same applies to the issuance 
of expatriation certificates in the cases provided for in § 21. 

A charge of not more than three marks for both the stamping and 
preparation of expatriation certificates issued in the cases provided for 
elsewhere than in § 21 may be made. 


$ 39 


The Federal Gonak; issues regulations relative to assumption, nat- 
uralization and expatriation certificates as well as to certificates which 
serve as proof of citizenship. 

The State central authorities indicate what authorities are to be re- 
garded as higher administrative authorities or as military authorities 
in the sense of this law. | 


§ 40 


. Appeal is permitted from the refusal of an application for assumption 
in accordance with-§ 7, for naturalization in the cases provided for in 


-$§ 10, 11 and 15, in paragraph 3 of § 26, in §§ 30 and 31 and in para- 


graph 3 of § 32, or of an application for expatriation in the cases pro- . 


‘vided for in $§ 21 and 22. 


The competence of authorities and procedure are determined in accord- 
ance with State law, and, so far as no provisions exist in the State law. 
in accordance with the Industrial Ordinance (Geberbe-Ordnung). 


§ 41 


This law goes into effect January 1, 1914, simultaneously with a law 
revising the Imperial military law and the law of February 11, 1888, rel-. 
ative to the revision of liability to military service. 

Given under our hand and seal, 

WILHELM 
DELBRÜCK. 
Balholm, on board the yacht Hohenzollern, 
July 22, 1918. 
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TREATY OF COMMERCE AND NAVIGATION BETWEEN THE NETHERLANDS 
AND JAPAN. 


Signed at The Hague, J uly 6, 1912; ratificatione exchanged October 8, 1913 


Her Majesty the Queen of The Netherlands,.and His Majesty the 
Emperor of Japan, both animated by a desire z0 strengthen the relations 
of. friendship and good understanding which happily exist between them 
and their subjects, and convinced that the determination in a clear 
and positive manner of the rales which in future are to be applied to 
the commercial relations betw2en the two countries will aid in bringing 
about this highly desirable result, kave resolved to conclude a treaty 
of commerce and navigation to this effect and have appointed as their 
plenipotentiaries, to wit: 

Her Majesty the Queen of The Netherlands: Jonkheer R. de Marees 
van Swinderen, Her Chamberlain, Knight of her Order of the Netherland 
Lion, etec., etc., her Minister of Foreign Affairs and 

His Majesty the Emperor zf Japan: Mr. A maro Sato, Shôshii, First 
Class of the Imperial Order of the Sacred Treasure, ete., his Envoy 


‘Extraordinary and Minister Flentpotentiary et the court of Her Maj- 


esty the Queen of The Netherlands, ' ‘ 
Who, after having communicated to each other their respective full 


powers, found in good and due form, have agreed upon the following - 


articles: 
ARTICLE 1 


The subjects of each of the high contracting Powers shall have full 
liberty to enter all parts of the terrisories and possessions of the other, 
together with their families, ard to dwell therein provided they conform 
‘to the laws of the country: 

1. In all matters concerning travel and residence, study and investi- 
gations, the exercise of their trades ard professions, and the carrying on 
of their industrial and manufacturing enterprises, they shall, in every 
respact, be placed upon the same fo3ting as zhe subjects or citizens of 
. the most favored nation; 

2. They shall have the sarre right as naticnals to carry on trade in 
all-articles of legitimate commerce; | 


` 


1 Translated from the Stcatsblad, 1£14, No. 389. 
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3. They may hold or rent and occupy such houses, factories, stores, 
shops, and offices as may be necessary to them, and lease lands for the 
purpose of residing thereon or of using them for a lawful poner 
industrial, manufacturing, or other purpose; 

- 4, As concerns the holding of personal property of any kind whatever, 
the transmission by testamentary succession or otherwise of personal 
property of all kinds which they may legally acquire from living persons, 
and as concerns the disposition in any manner whatever of property 
of all kinds which they have acquired legally, they shall enjoy the same 
privileges, liberties, and rights, and shall not be sukjected in this regard 
to any higher imposts or charges than nationals or the subjects or citi- 
zens of the most favored nation; 

5. They may, on condition of reciprocity, acquire and hold all kinds 
of real property, which, according to the laws of the country, may be 
acquired or held, or which may in future be acquired or held by the sub- 
jects or citizens of any other nation whatever, provided nevertheless 
that they conform to the conditions and restrictions oer by the 
said laws; 

6. They shall enjoy constant and complete protection and siy 
with respect to their persons and their properties; they shall have free 
and easv access to the courts of justice for the enforcement and the 
defense oi their rights, and they shall, moreover, be permitted to bring 
their claims against the State and its organs before the courts or other 
competent authorities; 

7. They shall be exempt from all compulsory mikay service, either 
in the army or the navy, in the national guard or militia, as well as from 
all contributions imposed as a substitute for personal service. They 
shall be exempt likewise from all forced loans and from all military requi- 
sitions, except such as are required of the subjects cr citizens of the most 
favored nation; 

8. They skall not be constrained to support charges or to pay imposts, 
taxes or contributions of any kind whatever other or higher than those 
that are or that may be levied upon the subjects or citizens of the most 
favored nation. 


ARTICLE 2 


The dwellings, stores, factories and shops of the subjects of either of 
the high contracting parties in the territories and pessessions of the other, 
as well as the offices pertaining thereto, which are used for lawful pur- 
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. poses, shall be respected. The premises may net be visited or searched, 

nor may the books, papers or accounts be examined or inspected, except 

under the conditions and in the manner prescribed by the laws respecting 

naticnals. i 
ARTICLE 3 


Each. of the high contracting parties may appoint consuls general, 
consuls,’ vice consuls and consular egents in all the ports, cities and 
localities of the other, with the exception cf localities where it would be 
inconvenient to admit such consular officers. Such exception, nowever, 
shall not be made with respect to either of the contracting parties unless 
it is likewise made with respect żo all other Powers. 

The said consuls general, consuls, vice consuls and consular agents, 
when they have recetved from the government of the country in which 
they are appointed the exequatur a» other necessary authorizations, 
shall, on condition of reciprocity, have the right to perform all the func- 
tions and to enjoy all the privileges, exemptions and Immunities which 
are or which may be granted to consular officers of the same grade of 
the most favored nation. The government giving the exequatur or other 
authorizations has the right to annul them at its discretion. However, 
it is required in such case to explain the reasons why it has deemed it ~ 
expedient so to act. 

| ARTICL= 4 


In case a subject of either of the high contracting parties should die 
in.the territories or possessions of the other, the competent authorities 
of the place where the death occurs shall immediately notify the con- 
sular officers of the country to which tne deceased belonged. The latter, 
on their part, must give this same information to the said authorities - 
when they are the first to be informed. 


ARTICLE 5 


There shall be‘reciprocal freedom of commerce and navigation be- 
tween the territories and possessions of the two high contracting parties. 
The subjects of each of the higk contracting parties shall have, on the 
same footing as the subjects or citizens of the most favored nation, full 
liberty to visit with their ships and cargoes the localities, ports and 
rivers of the territories and possessions of the other which are open to 
or which may be opened to foreign commerce. They are, however, 
required to conform to the laws of the country where.they land. 


JN 
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ARTICLE 6 


Articles, whether the natural or manufactured products of the terri- 
tories and possessions of either of the high contracting parties, shall, 
upon importation Into the territories and possessions of the other, from 
whatever place they may come, receive the benefit of the lowest custcms 
- duties applicable to similar articles from any other foreign country. 

No prohibition or restriction shall be maintained or imposed upon the 
importation into the territories and possessions of either of the high 
contracting parties of any article, whether the natural or manufactured 
product oi the tezritories and possessions of the other, from whatever 
place it may come, which does not likewise apply to the importation 
of similar articles coming from any other foreign country. This last 
provision, however, is not applicable to prohibitions or restrictions 
maintained or imposed either as sanitary measures or for the purposes of 
protecting useful animals or plants. l 


ÅRTICLE 7 


Merchants or manufacturers who are subjects of either of the high 
contracting parties, as well as merchants and manufacturers residing 
and carrying on their commerce and their mdustries in the territcries 
and possessions of either party, may, either in person or through travel- 
ing salesmen, make purchases or secure orders, with or without samples, 
in the territories and possessions of the other, and such merchants and 
manufacturers, and their traveling salesmen, while so engaged in making 
purchases and in securing orders, shall enjoy, in the matter of taxes and 
facilities, the same treatment as those of the most favored nation. 

The contracting parties shall make known to each other the authori- 
ties in charge of delivering the license cards (cartes de légitimation) with 
which the above-mentioned merchants, manufacturers and traveling 
salesmen must be provided. E 

Articles imported as samples for the purposes mentioned in paragraph 
1 shall, in both countries, be temporarily admitted free of duty, in con- 
formity with ths customs regulations and formalities established to 
insure their reéxportation or the payment of custorns duties prescribed. 
in case of non-reéxportation within the period provided by law. Never- 
theless the said privilege shall not be extended to articles which, on ac- 
count of their quantity or value, may not be considered as samples or 
which are of a kind that could not be identified upon their reéxportation. 
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The right to decide whether a sample may be admitted free belongs ex- 
clusively, in all cases, to the ccmpetent authorities in the place where - 
the importation is effected. g 


ŻRTICLE 8 


The marks for idéntification. stamps, or seals placed by the customs 
authorities of either of the cor racting parties, at the time of their ex- 
portation, upon the samples mentioned in the ‘oregoing article, as, well 
as the list of these samples of cially attested Dy such authorities and 
containing a detailed descripticn therzof, shall be-received reciprocally 
by the customs authorities of me other as proef that they are samples 
and shall insure their exemption from Inspection except in so far as | 
inspection is necessary to asærtam that the samples presented are 
identical with those enumerated in the list. ‘The customs authorities 
of both of the contracting pari es may nevertheless place a supplemen- 
tary mark on samples in speci=l cases, when they deem it necessary to 
take this precaution. 


£RTICLE Q 


Joint stock companies or o{1er companies, and commercial and in- 
dustrial associations, which are or which may be organized in conformity 
with the laws of either of the high contracting parties and which are 
located in the territories and pessessions of that party, are authorized to 
exercise their rights and to br.ag ection or to defend a suit before the 
courts in the territories and pcesessions of the ether, if they conform to > 
the laws of the latter. 


ARTICLE 10 


All articles which are or whien may be legally imported into the ports 
of either of the high contractinz parties by national ships may likewise 
be imported into these ports >y the vessels of the other contracting 
party, and shall not be subject=1 te any taxes cr charges of any descrip- 
tion whatever other or higher than those to which the same articles 
would be subjected if they w-re imported in national vessels. This 
reciprocal equality of treatment shall be app ied without distinction, 
whether these articles come directly from the płace of origin or from any 
other foreign country. . 

There shall likewise be perfect equality of <reatment in the matter 
of exportation, and the same export duties shell be paid and the same 
premiums and drawbacks sha_ be granted in the territories and pos- 


ba an 


- destination. 
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sessions of both of the parties upon the exportation of any article what- 
ever, which may now or at any future time be legally exported, whether 
such exportation be made by Japanese vessels or by Netherland vessels, 
and whatever may be the destination, whether a port of the other party 
or the port of a third Power. 


ARTICLE 1] 


In all matters relating to the placing of the vessels, their loading 
and unloading in the territorial waters of the high contracting parties, 
neither of the parties shall grant to.national vessels any privilege or 
facility which is not likewise accorded in similar cases to the vessels of 
the other country, it being the wish of the high contracting parties that 
in this regard the respective vessels shall be treated on the same footing 
of perfect equality. 


ARTICLE 12 


Merchant ships under the Netherland or Japanese flag, provided 
they have on board the documents required by zheir national laws to 
prove their nationality, shall be considered in Japan and in The Nether- 
lands as Netherland and Japanese respectively. 


ARTICLE 13 


No tonnage, transit, canal, port, pilot, lighthouse, quarantine or other 
similar or analogous dues or charges of any description whatever, levied 
for the benefit of the government, public officials, private individuals, 
corporations or any organizations whatever, shall be imposed in the 
territorial waters of either of the two countries on the ships of the other, 
unless they are likewise imposed, under the same conditions, on na- 
tional ships in general, or on the ships of the most favored nation. This 
equality of treatment shall be applied reciprocally to the respective 
ships from whatever place they may come and whatever may be their 


ARTICLE 14 | 


The competent consular officers of each of the high contracting par- 
ties shall, in the territories and possessions of the other, have exclusive 
charge of the maintenance of order on board the merchant ships of their 
nation, and they alone shall be competent to take cognizance of differ- 
ences which may arise elther at sea or in the territorial waters of the 
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other party between the captsin, officers and crew, especially in the 
matter of wages and the execution of contracts. Nevertheless the terri- ` 
torial authorities shall have jurisdiction in cas2 there should arise on 
board a merchant ship of either of the contracting parties, in the terri- 
torial waters of the other, suck disorders as the competent authorities 
may consider of a kind to disturb or likely tc discsurb the peace or public 
order m these waters or on land. 


ARTICLE 15 


If a sailor deserts from a merchant ship belonging to either of the 
high contracting parties in the territorial waters of the other, the local 
authorities are required to lenc, within the limits of the law, every as- 
sistance in their power for the arrest and return of such deserter, upon 
request to this effect by the competent ccnsuler officer of the country 
to which the vessel belongs, with assurance tha; all expenses in connec- 
tion therewith will be refundec. 


ARTICLE 16 


In case of shipwreck, damaze at s2a, or putting into port through 
stress of weather, each of the high contracting parties must, in so far 
as the duties of neutrality perm:t, give to the vessels of the other, whether 
they belong to the State or to private persons, the same assistance and 
protection and the same immunities as are acecrded in like cases.to na- 
tional ships. Articles saved from these wrecxed or damaged vessels 
shall be exempt from all custcms duties, unless they are for consump- 
tion in the country, in which case they shall be required to pay the 
prescribed duties. 

ARTICLE 17 


The high contracting parties agree that in all matters concerning 
commerce, navigation and industries, every privilege, favor or immunity 
that either of the high contracting parties has already granted or may 
in future grant to the vessels, subjects, or citizens of any other foreign 
` State, shall be extended immediately and unconditionally to the vessels 
or subjects of the other high contracting party, the wish of both of the 
contracting parties being that the commerce, mavigation and industries 
of both countries shall be treated in all respects upon the footing of the 
most favored nation. - 
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ARTICLE 18 


The provisions of the present treaty are not applicable: 

(a) To concessions which either of the high contracting parties has 
granted or shall grant to bordering States, in order to facilitate trade on 
the frontier; l 

(b) To the treatment granted or to be granted to the catch of the 
national fisheries of the high contracting parties, or to the catches of 
fisheries assimilated to the national fishery, in so far as the importation 
of their catches is concerned. 


ARTICLE 19 


The provisions of the present treaty are applicable to all the ter- 
ritories and possessions belonging to both of. the high contracting 
parties or administered by them. 


ARTICLE 20 


The present treaty shall be ratified and the retifications thereof ex- 
changed at Tokyo as soon as possible. It shall zo into effect the day 
after the exchange of ratifications and shall remain binding for twelve 
months from the date on which either of the high contracting parties 
shall notify the other of its intention to put an enc. to it. 

In faith whereof the respective plenipotentiazries have signed the 
present treaty and have hereto affixed the seal of their arms. 

Done, in duplicate, at The Hague, July 6, 1912. 

R. DE MAREE3S VAN SWINDEREN. 
AIMARO SATO. 


Note-VERBALE 


Under instructions from his government, the Minister of Japan has 
the honor to declare that, without an express guarantee for the most 
favored nation treatment in the matter of perpetual leases being given | 
by means of a protocol of signature, the Imperial Government give, 
nevertheless, the assurance, that the Netherland subjects in Japan 
shall, in nowise; receive less advantageous treatment in this respect 
than that received or to be received by the subjacts or citizens of the 
most favored nation. The Minister of Japan begs to add that this ques- 
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tion has been arranged in a similar manner with the British, American, 
French, German and othe> gov2rnments. l 
March 2, 1912. l 
l PROTOCOL 


Upon exchanging the instruments of razificazion of the present treaty, 


the undersigned, duly authorised to this effect, declare that it is thor- 
oughly understood that Artickes 3, 4, 14 and 15 of the present treaty 
do not apply to the possessions across the sea end to the colonies of 
The Netherlands, but that the matters mentioned therein shall continue 
to be governed by the consular convention concluded on the 27th of 
April, 1908, between The Netherlards and Japen, in so far as the Nether- 
land colonies and possessions across the sea are concerned. 


TREATY OF COMMERCE AND NAVIGATION BETWEEN THE NETHERLANDS 
AND NORWAY } 


Signed at Christiania, Mcy 20. 19.2; ratificateons ee August 14, 
1913 | 


Her Majesty the Queen of Tre Netherlands and His Majesty the King 
of Norway, animated by a desire to strengthen the bonds of friendship 
and the commercial relations between The Netherlands and Norway, 
have decided to conclude to this end a new special treaty and have 
appointed as their plenipoten=.aries, to wit: 

Her Majesty the Queen of The Netherlands Her Chamberlain, Baron 
Guillaume, Bernard, Rénier van Welderen Rergers, her Envoy Ex- 
traordinary and Minister i entiary to His Majesty the King of 
~ Norway; and. 

His Majesty the King of Norway: His Minister for Foreign Affairs, 
Mr. Jobannes Irgens; 


Who, after having communicated ta each other their full powers, — 


found in good and due fom, have agreec upon the following articles: 


Articte I 


Treatment on the footing of the most favor2d nation shall be guaran- 
teed, without other reservaticns than those contained in Article 7, to 


1 Translated fram Staatsblad, 1913. Nc. 263. 
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Norwegian subjects in The Netherlands and in its colonies and posses- 
sions, and reciprocally, the same treatment shall be guaranteed to 
Netherland subjects in Norway. , 


ARTICLE 2 


Treatment on the footing of the most favored nation shall be guaran- 
teed complete and with no other reservations than those contained in 
Article 7 to’all merchandise originating in or coming from Norway, in 
The Netherlands and in its colonies and possessions, and reciprocally, 
the same treatment shall be guaranteed in Norway to all merchandise 
originating in or coming from The Netherlands and from its colonies 
and possessions. 


ARTICLE 3 


The treatment reserved to the national flag in all matters concerning 
ships and their cargoes shall be reciprocally guaranteed in all respects 
and under all circumstances to the ships of the two high contracting 
parties in the Kingdom of The Netherlands and in its colonies and pos- 
sessions, as well as in the Kingdom of Norway. 

An exception to the preceding provision is made in the matter of 
coastwise trade, the regulation of which remains subject to the respec- 
tive laws of the two high contracting parties. It is, however, agreed 
that in this respect the ships of the two nations shall be treated by both 
parties on the same footing as the ships of the most favored nations. 


ARTICLE 4 


Ships sailing under the respective flags, which have on board such 
‘papers and documents to establish their nationality as merchant ships 
as are required by the laws of the state to which they belong respec- 
tively, shall be considered as Netherland in Norway and as Norwegian 
in The Netherlands and in its colonies and possessions. 


ARTICLE 5 


Netherland consuls general, consuls and vice consuls in Norway, as 
well as Norwegian consuls general, consuls and vice consuls in The 
Netherlands shall enjoy, on condition of reciprocity, the same privileges, 
powers and exemptions as such officers of the most favored nations en-' 
joy or may hereafter enjoy. 
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In cases where they are engaged in some profession, industry or trade, | 


they shall be subject to the same laws, rezulations, and practices as 
individuals of their nationality in the place where they reside. 
ABTICLE 6 


Consuls general, consuls and vice consuls cf each of the high contract- 
ing parties shall receive from the local au-horities complete aid and 


assistance for the discovery, arrest and delivery of seamen and other in-, 


dividuals forming part of the crew of warships or merchant ships of their 
respective countries, who may have deserted in a port situated in the 
‘territory of one of the high contrasting parties. 

To this end they shall apply in writing to tae courts, Judges or officials 
having jurisdiction, and shall prove by producing the ships registers, 
rolls of the crew, or other official documents—or in case the ship has 
departed and such production is irapossible,. by a copy of the said papers 
duly certified by them, or in zase this is Impossible, simply by a declara- 
tion on their part—that the men demanded have actually belonged to 
the said crew. 

Delivery of the deserters may not be zefused upon such a request thus 
supported. 

When the said deserters have veen arrested, they shall be placed’ at 
the disposal of the consuls general, consuls and vice consuls, and they 
may even be detained and kept <n the priscns of the country on the 
requisition and at the expense of the aforescid agents, until they are 
returned to the ship to which tzey belong, or until an opportunity 
presents itself to send them to tke country. o: the said agents on board 
a ship of the same or of some othe: nationalit~. 

If, however, such an opportunity should noi present itself within two 
months from the date of their arrest, or if the expenses of their imprison- 
ment should not be regularly paid by the party at whose request the 
arrest was made, the said deserters shell be set free and may not be 
arrested again on the same charge. 

Nevertheless, if the deserter should, in adcition, commit some mis- 
demeanor on land, his extradition may be postponed by the local au- 
thorities until the competent court has duly pessed upon the latter mis- 
demeanor and the convicted man hes served his full sentence. 

It is likewise understood that seamen or other individuals belonging 


to the crew, who are subjects of the country where the desertion took 


place, are not subject to the stipulezions o7 the present article. 


ot hte 
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ARTICLE 7 


The provisions o: Articles 1 and 2 and the final provision of Article 3 
cannot be invoked in the matter of concessions resulting from the conclu- 
- sion of a customs union or concessions which the high contracting par- 
ties have granted, or may grant in the future, to bordering States with 
a view to facilitating relations on the frontier. 

Articles 5 and 6 shall not be applicable to the Netherland colonies 
and possessions, the provisions of the convention concluded at The 
Hague on September 10, 1855, continuing to remain in force. 

The provisions of Articles 1 and 2 and the final provision of Article 3 
may not be invoked in the matter of special concessions granted, or to be 
granted, by Norway to Sweden. 


ARTICLE 8 


The high contracting parties engage to submit to the Permanent 
Court of Arbitration at The Hague differences which may arise between 
them on the subject of the application or interpretation of the present 
treaty and which it may not have been possible to settle by diplomacy. 

In each particular case the high contracting parties shall sign a special 
compromis, clearly defining the matter in dispute, the extent of the 
powers of the arbitral tribunal, the language which the arbitral tribunal 
shall employ, and the languages which may be authorized before it, the 
amount which each party must deposit as an advance on account of 
expenses, as well as the rules to be observed in the matter of the formali- 
ties and the time-limits of the procedure. 

In the absence of compromis clauses to the contrary, the arbitral tri- 
bunal shall be composed of three members. Hach of the high contract-. 
Ing: parties shall appoint one. The umpire shall be appointed conform- 
ably to the rules laid down in the Hague Convention of October 18, 1907, 
for the peaceful settlement of international disputes. 


ARTICLE 9 


The present treaty, after having been approved by the respective 
national representatives, shall be ratified, and the ratifications shall be 
exchanged at Christiania as soon as possible. 


ARTICLE 10 


The present treaty shall go into effect on the day on which the ex- 
change of ratifications takes place. At the same time the treaty of 


a 
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commerce and navigation between the Netherlands and Norway, con- 
cluded on September 25, 1847 together with the declaration annexed 
to it, as well as the declaration of May 29, sae concerning the return 
of deserting seamen, and that of N. aged beso 2€, 1856, concerning coast- 
wise trade, shall cease to remain ir force in so far as coricerns the rela-. 
tions between The Netherlands and Norway. 

The treaty shall remain in 2ffecc for one y2ar from the date of ex- 
change of ratifications, and treresfter until the expiration of twelve 
months from the date on which notice is given Sy either of the high con- 
tracting parties of its intention tc terminate it. 

In faith whereof the plenipotent:aries have signed the present treaty 
and have thereto affixed their seals 

Dene, in duplicate, at Chrisi.anic, on May 20, 1912. 

(Sionec) W. van WELDEREN RENGERS. 
(Signed) J. IRGENS. 


ARBITRATION PROTOCOL BETWEEN FRANCE AND PERU! 
— Signed at Lima, February 2.1914 


Having met in the Ministry of Foreign Relations, the undersigned, 
Mr. Emilio Althaus, Minister of tae Department, and Mr. Henri Des 
Portes de la Fosse, Envoy Extraordinary and Minister Plenipotentiary 
of the French Republic, duly autkorized to this effect, have made the 
following statement:: 

Under date of May 7, 1910, Mr. Meliton F. Porras, Minister of For- 
eign Relations of Peru, and Mr. ‘sean Guillenin, Minister Plenipoten- 
tiary of France, signed a prctocol m which .t was set forth that the 
Government of Peru, in ordez to have officially quoted by the Paris 
Bourse the bonds to be issued “or tie loan that it was proposed to nego- 
tiate at that time with French hcuses, consented to deduct from the 
proceeds of this loan the sum of 25 million francs to pay the French 
creditors represented by the Eanque de Paris et des Pays-Bas, it being 
thoroughly understood that the execution of the above-mentioned ar- 
rangement was contingent upon zhe loan’s being effected, and that both 


‘1 Translated from the Journa: Officiel, Feb. 13, 1914, p. 1359. 
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the stipulations of the. abeve-mentioned protoccl and the conditions 
of the loan which it was desired to obtain would be submitted conjointly 
to the approval of the Peruvian Congress. 

On October 8, 1912, the Minister of France, Mr. Des Portes de la 
Fosse, called the attention of the Minister of Foreign Relations to the 
fact that the French creditors in whose behalf the protocol of May 7, 
1910, was concluded, did not figure in the list of creditors of the Peru- 
vian Government, which the President had sent to the Congress. There- 
upon the Minister of Foreign Relations replied to the Minister of France 
that the said protocol contained merely a conditional acknowledgment 
and that, as the conditions contemplated by this pact had not been ful- 
filled, the 25. million francs were not recoverable trom the Government 
of Peru, The Minister of France having replied that, for his part, he 
considered the protocol of May 7, 1910, a formal acknowledgment of 
the French claims represented at that time by the Banque de Paris et 
des Pays-Bas, in view of this a EE the following arrangement 
has been made: 

1. The French and Peruvian Game have resolved to submit 
to an arbitral tribunal sitting at’ The Hague the claims of the French 
creditors who were represented in 1910 by the Banque de Paris et des 
Pays-Bas, in order that this tribunal may decide whether the said claims 
are well founded, and if so, the amount thereof. 

2. It is agreed that the two governments shall submit to the arbitral 
award, whatever it may be, and that, if this award is in favor of the 
said French creditors, the Government of Peru shall, within the period _ 
fixed by the said award, make payment of the amount awarded through 
the legation ‘of Fiane, but, in no case may the French Government 
demand for them from Peru a larger amount than that of. 25 million 
francs, stipulated in the Guillemin-Porras protocol. 

_3. Within six months from the signing of the present protocol the 
French Government and the Peruvian Government shall each appoint 
an arbitrator, and within three months from such appointment, an 
umpire shall be appcinted in the manner prescribed by Article 87 of the 
Hague Convention of October 18, 1907, for the Pacific Settlement of 
International Disputes. 

Ten months after the signing of the present protocol, the creditors 
must, through the French Government, deposit at The Hague at the 
Bureau of the Permanent Court of Arbitration, twelve copies of all the 
documents and papers they intend to present in support of their claims. 
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The Bureau shall see to it that these are trarsmitted without delay to 

the arbitrators and to the part.es: to wit, two 2opies for each arbitrator, 

three copies for the opposite party; and three shall remain in thearchives 
of the Bureau. 

Six months after the deposit, as provided in the foregoing paragraph, 

the Peruvian Government shell have deposited at The Hague its case 

in reply, under the conditions laid down in the same paragraph. 

The tribunal shall meet at The Hague, at the call of its president, 
within six weeks from the deposit of the second case. The parties shall 
submit their contentions, with the reasons upon which they are based. 

Any point not provided for by the present compromis shall be decided 
by reference to Chapter 4 of tte Hague Conveation of October 18, 1907, 
for the Pacific Settlement of International Disputes. . 

4. The French and Peruvian Governments have likewise decided to 
submit to the same arbitral tribunal the other French claims contem- 
plated by the Peruvian law of authorization of December 31, 1912, 
which claims shall be brought 70 the knowledge of the Peruvian Govern- 
ment by the French Governrcent within four months from the signing 
of the present act. 

In faith whereof the undersigned have drawn up rT signed the 
present protocol, in duplicate, and have set their respective seals thereon. 

At Lima, February 2, 1914. 

(L. S.) Des PORTES. 
(L. S.) EMILIO ALTHAUS. 


+ 


CONVENTION BETWEEN GERMANY AND RUSSIA FOR THE PROTECTION OF 
LITERARY AND ARTISTIC WORKS £ 


Signed at St. Petersburg February 28, 191€; ratifications exchanged 
May 14, 1913 


ARTICLE I 


‘The subjects of each of tke two high cortracting parties enjoy, in 
the territory of the other party, such rights, with respect to their literary 
or artistic works—whether szch works are published in one of the two 


1 Translated from Le Dreit d'Auteur, September 15, 1913, p. 121, 
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countries or in another country, or whether they are unpublished—as 
the respective laws now grant or may hereafter grant, as well as | the 
benefits specially stipulated in the present convention. 

The stipulations of this convention apply likewise to every ee 
. or artistic work published for the first time in one of the two contract- 
ing countries, even although the author is not of the nationality of one 
of these countries. 

By published works are meant, in the meaning of the present conven- 
tion, works that are issued. The reading or recitation in public of a 
literary work, the representation of a dramatic, dramatico-musical, 
choreographic or pantomimic work, the execution of a musical work, 
the exhibition of a work of art, and the construction of a work of archi- - 
tecture do not constitute publicaticn in the meaning of the present 
convention. . 


| ARTICLE 2 


The expression “literary and artistic works” includes all productions 
in the literary, scientific or artistic fields, whatever may be the form 
or the manner of their reproduction, and whatever may be the merit or 
the purpose of the work. Among literary and artistic works are in- 
cluded -choreographic works and pantomimes, whose mise en scène is 
indicated in writing or otherwise, as well as cinematographic productions 
of an individual and original character. The convention likewise applies 
to photographs and other works produced by a process analogous to 
_ photography. 

ARTICLE 3 


Authors of either of the countries enjoy, in the other country, the 
exclusive right, for ten years from the date of publication of the original, 
to make a translation of their works or to authorize translations to be 
made, provided that they reserve this right on the title-page or in the 
preface. 

The author loses the exclusive right of translation, if he does not avail 
himself of it within five years from the date of publication of the original 
work by publishing or having published a translation of his work. | 

It is, nevertheless, understood that the above-mentioned period of 
five years shall be reduced to three years in the matter of the right of 
translation of scientific, technical and educational works. 

As regards works comprising several volumes published at intervals, 
and as regards the issues or numbers of periodical collections, the above- 
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menticned periods shall date from tae publication of each volume, issue, 
or number; and in the matter of works published in parts, from the 
publication of the last part of tae original work, if the intervals between 


the publication of the parts dc not exceed two years; otherwise from the 


‘publication of each part. 

In the cases covered by the present article, the date of publication, 
in calculating the periods of provection, is considered‘to be the first of 
January of the year in which the work was published. This date is 
reckoned according to the calendar of the plac2 of publication. 


ARTELE 4 


The translator enjoys the copyright of the sranslation, without prej- 
udice to the copyright of the author of the original work. 


ARTICLE 5 


Among the illicit reproduszions, to which the present convention 
appl-es, special mention is made of indirect, unauthorized appropriation 
of a literary or artistic work, suca as: adaptations, musical arrange- 
menzs, dramatizations of a novel, short story, or poem, and vice versa, 
when they are merely the reproduction of ths work in the same form 
or ir some other form, with 2nenges, additions, or elimination of non- 
‘essentials, without presenting the features of a new original work. 


ARTICLE 6 


With the exception of seria. novels and short stories, the articles in 
newspapers or periodicals, published in one cf the two countries, may 


be reproduced, either in the original or in translation, in similar publi- ` 


cations in the other country, unless reproduct-on is expressly forbidden. 
In tne matter of periodicals, a gereral prohibition, in the name of the 
autkors, at the beginning of each number ts sufficient. 

Protection under the present convention does not apply to the news 
of the day or to miscellaneous items which are simply of the nature of 
press reports. 


ARTICLE 7 


In so far as concerns the r.ght to borrow from literary and artistic 
wors for educational publiceticns or those that are scientific in charac- 


pe 
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ter or for chrestomathies, the laws of the country in which the said 
publication takes.place shal} apply. 


ARTICLE 8 


In all cases where the present convention authorizes borrowing from 
literary or artistic works, the source must be specified; the enforcement 
of this provision is dependent upon the legislation of the couneiy where 
protection is claimed. . 


ÅRTICLE 9 


Authors of dramatic works, whether their works be published or not, 
are protected against public representation of them in the original during 
the life of the copyright on the original, and they are protected against 
public representation in translation during the life of their right of 
translation. 

This provision applies iksels to the = of dramatico-musical works. 


ARTICLE LO 


Authors of musical works are protected against public performance 
of these works, when they indicate on every copy of the work that such 
performance is prohibited. 

The exceptions to this provision are governed by the municipal laws 
of each of the contracting parties. 


ARTICLE 11 


The reproduction and public performance of musical works by means 
of mechanical instruments may not take place without the consent of 
the author, except by the application of the restrictions and conditions 
with respect thereto as provided by the ne laws of the country 
where protection is claimed. 

The same protection given by the laws of one of the soaban 
parties against counterfeiting mechanical musical records (disks, plates, 
cylinders, ete.) is given to the subjects of the other party. Whatever 
notice and mention of the rights reserved'is required by the laws of the 
country where protection is claimed may be in the language and in the 
characters of that one of the two countries in which the mechanical 
musical records have been manufactured. 
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ARTICLE 12 


Works reproduced by photcgraphy or by a process analogous to 
photography are not protected unless mentior. is made on each copy 
of the work of the firm name or of the full name and residence of 
the author or publisher of the work, as well as of the year of publica- 
tion. 

Works of this kind, which are inserted in a publication are until there 
is proof to the contrary, considered tc have apszeared for the first time 
in that publication, and the mention of the name and date in the said 
publication is sufficient. 


ARTICLE 13 


Literary and artistic works may nct be reproduced by cinematography 
or any other analogous process without the corsent of the author. 

Reproduction of a literary or artistic work by cinematography or. 
by some other analogous process is, without prejudice to the copyright | 
of the original work, protected “ust és if it were an original work. 


ARTICLE 14 


With the exception of the provisions of Art.cle 3, paragraph 1, Ar- 
ticle 10, and Article 12, paragrash 1, above, the enjoyment of the rights 
stipulated by the present convention is not contingent upon the fulfil- 
ment of any condition or of any formality. 

The language and the characters of that one of the two contracting 
countries in which the work is publ.shed may be used in the notice of 
the reserved rights and in giving he information prescribed by the 
foregoing articles, as well as in the notice of the prohibition provided for 
‘by Article 6. 

In order that the authors of the works protected by the present con- 
vention may, until there is proct to she contrary, be considered as such 
and consequently permitted to prosecute counterfeiters before the 
courts of the two contracting Jarti2s, it is suficient that their name 
appear upon the work in the accustomed manner. 

In the matter of anonymous or pseudonymcus works, the publisher 
whose name appears on the werk i3 authorized to protect the rights 
belonging to the author. Unless tbere is proot to the contrary, he is 
considered the attorney of the anonymous or ps2udonymous author: 
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. ARTICLE 15 


The duration of the protection granted by the present convention to 
literary and artistic works published in the original or in translation er 
unpublished, to photographic works or works produced by a process 
analogous to photography, to posthumous works, and to anonymous or 
pseudonymous, works is governed by the laws of the coup ny where 
protection is claimed. 

But it 1s understood that in that one of the two countries where pro- 
tection is claimed the work may not receive the benefit of a longer period 
of protection than that given by the laws of the contracting country of 
which the author is a subject or in which the work was published for the 
first time. 


ARTICLE 16 


The provisions of the present convention can have no prejudicial 
effect in any manner whatsoever upon the right of the government of 
each one of the contracting countries to permit, supervise, or prohibit 
by laws or police regulations the circulation, representation or exhibi- 
tion of any work or production with respect to which the competent 
authority may have occasion to exercise this right. 


ARTICLE 17 


The present convention applies to all works which at the time this 
convention goes into effect have not yet been made public in the country 
in which they originate. 

It is, nevertheless, understood that reproductions isali made be- 
fore this convention goes into effect cannot become the subject of law- 
suits based upon its provisions. 

The volumes and numbers necessary to complete works legally in 
course of publication, parts of which have appeared before this conven- 
tion shall have gone into effect, may be published within one year from 
the date on which it becomes effective. 
` Moreover, reproductions in process of execution, which have not been 
prohibited up to that time, may be completed and distributed as well as 
those which were legally manufactured theretofore. 

Likewise the means of reprinting or reproduction (photographic 
plates, molds, engraved plates, stones and forms) the manufacture of 
which was not prohibited up to the time that the present convention 
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shall have gone into effect, may continue to be used for the purpose indi- 
cated for a period of four years from that time. Productions manufac- 
tured conformably with this provision may ke distributed as well as. 
those legally manufactured theretofore. 

If a translation has legally appeared in whole or in part before the 
present convention is in force, the translator may continue to publish 
this translation, to distribute it, and to give it public representa- 
tion. ` 

If any one bas legally given a public representation of a scenic work 
in the original or in translation before the present convention shall have 
gone into effect, he may continwe to give such public representations. 


ARTICLE 18 


Tke present convention is goplicable throughout the entire territory 
of each of the high contracting parties, incliding their colonies and 
possessions. . 


ARTICLE 19 


The high contracting parties agree that aay greater advantage or 
privilege which may hereafter be granted by 2ither of them to a third 
Power in the matter of protection of literary and artistic works shall, on 
condition of reciprocity, be of right granted tc the authors of the other 
country. Advantages or privi.eges, however, zranted by virtue of con- 
ventions of international union, to which either of the high contracting 
parties may ‘adhere, are excepted. 


ARTICLE 20 


The present convention shall go into effect three months after the 
exchange of ratifications. 

It shall remain in force for =ve years from taat date. 

It shall continue to be effeezive for one year from the date on which 
it is denounced by either of the high contracting parties. l 


ARTICLE 21 


Tae present convention sha.] be ratified and the ratifications shall be 
exckanged at St. Petersburg 43 soon as possible. 


OFFICIAL DOCUMENTS Pa 249 


In faith whereof the respective plenipotentiaries have signed the 
present convention and have affixed their seals thereto. 
Done, in duplicate, at St. Petersburg, February 28, 1913. 
(L. S.) Dr. GOEBEL von HARRANT. 
(L. S.) ROBOLSKI. 
(L. 8.) OEGG. 
(L. S.) Dr. ALBERT CSTERRIETH. 
(L. S.) A. WEREWKINE. 
(L. 8.) W. Pocoserr. 
(L. S.) A. BENTOWSKI. 
(L. S.) B. PRILEJAIEFF 
(L. S.) Ep. BERENDTS. 
(L. S.) Pa. WALTHER. 


AN ACT TO AMEND SECTION FIVE OF “AN ACT TO PROVIDE FOR THE ÒPEN- 
ING, MAINTENANCE, PROTECTION, AND OPERATION OF THE PANAMA 
CANAL AND THE SANITATION AND GOVERNMENT OF THE CANAL ZONE,” 
APPROVED AUGUST TWENTY-FOURTH, NINETEEN HUNDRED AND TWELVE! 


[Approved, June 15, 1914] 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the second sentence in 
section five of the Act entitled “An Act to provide for the opening, 
maintenance, protection, and operation of the Panama Canal, and 
the sanitation and government of the Canal Zone,” approved August 
twenty-fourth, nineteen hundred and twelve, which reads as follows: 
“No tolls shall be levied upon vessels engaged in the coastwise trade of 
the United States,” be, and the same is hereby, repealed. 

_ Sec. 2. That the third sentence of the third paragraph of said section 
of said Act be so amended as to read as follows: “When based upon 
net registered tonnage for ships of commerce the tolls shall not exceed 
$1.25 per net registered ton, nor be less than 75 cents per net registered - 
ton, subject, however, to the provisions of article nineteen of the conven- 
tion between the United States and the Republic of Panama, entered 


1Public—No. 1183—63d Congress. 
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into November eighteenth, nneteen hundred and three:” Provided; 
That the passage of this Act shall not be conszrued or held as a waiver 
or relinquishment of any right the United Stetes may have under the 
treaty with Great Britain, ratified the twentr-first of February, nine- 
teen hundred and two, or the treaty with tae Republic’ of Panama, 
ratified February twenty-sixth, nineteen hundred and four, or otherwise, 
to discriminate in favor of its vessels by exerapting the vessels of the 
United States or its citizens from the payment of tolls for passage through 
said canal, or as in any way waiving, impairing, or affecting any right 
of the United States under sad treaties, or otherwise, with respect to 
the sovereignty over or the ownership, control, and management of . 
said canal and the regulation of the conditions or charges of traffic 
through the same. : s 


/ 
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THE BRITISH “WHITE PAPER” GIVING THE DIPLOMATIC CORRESPONDENCE 
WHICH PRECEDED THE EUROPEAN WAR IN 1914* 


No. l. 


Sir- Edward Grey, British Minister for Foreign Affairs, to Sir E. Goschen, 
British Ambassador at Berlin 


Lonpon, Foreign Office, July 20, 1914. 
Sir: 

I asked the German Ambassador re if he had any news of what 
was going on in Vienna with regard to Servia. - 

He said that he had not, but Austria was certainly going to take some 
step, and he regarded the situation as very uncomfortable. 

I said that I had not heard anything recently, except that Count. 
Berchtold, in speaking to the Italian Ambassador in Vienna, had depre- 
cated the suggestion that the situation was grave, but had said that it 
should ke cleared up. 

The German Ambassador said that it would be a very desirable thing 
if Russia could act as a.mediator with regard to Servia. 

I said that I assumed that the Austrian Government would not -do 
anything until they had first disclosed to the public their case against 
Servia, founded presumably upon what they had discovered at the trial. 

. The Ambassador said that he certainly assumed that they would act 
upon some case that would be made known. 

I said that this would make it easier for others, such as Russia, to 
counsel moderation in Belgrade. In fact, the more Austria could keep 
~ her demand within reasonable limits, and the stronger the justification 
she could produce for making any demand, the mcre chance there would 
be of smoothing things over. I hated the idea of a war between any of 


* Miscellaneous No. 6 (1914). Correspondence respecting the European crisis. 
(Cd. 7467.] ; 
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the great Powers, and that any of them should be dragged into a war 
_ by Servia would be detestable. 
The Ambassador a wholeheartedly ir this sentiment. 
I am, &c, 
E. GREY. 


No. 2. . 
Sir E. Geschen to Sir Eduard Grey 
(Telegraphic.—Received July 22) 


BERLIN, July 29, 191 4. 

Last night I met Secretary of State for Foreign Affairs, anä the forth- 
coming Austrian demarche st Belgrade was clluded to by his excellency 
in the conversation that ensued. His excellercy was evidently of opinion 
that this step on Austria’s part would hev2 been made ere this. He 
insisted that question at issue was one for settlement between Servia 
‘and Austria alone, and that there should be no interference from out- 
side in the discussions between those two cointries. He had, therefore, 
considered it inadvisable that the Austro-Hungarian Government should 
be approached by the German: Government on the matter. He had, 
however, on several occasions in conversation with the Servian Minister 
emphasized the extreme importance that Austro-Servian relations 
should be put on a proper footing. . 

Finally, his excellency observed to me that for a long time past the, 
attitude adopted toward Servia by Austria had, in a opinion, been 
"one of great forbearance. 


Sa he 


No. 3. 
Sir Edward Grey to Sir M. de Bunsen, Brit-sh Amb assador af Vienna 


Lonpon, Foreign Office, July 23, 1914. 
wir: 
Count Mensdorff told me today that he would be able fomorrow 
_ morning to let me have officially the communication that he understood 
was being made to Servia today by Austria. He then explained privately 
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what the nature of the demand would be. As he told me that the facts 
would all be set out in the paper that he would give me tomorrow, it is 
- unnecessary to record them now. I gathered thaż they would include 
proof of-the complicity of some Servian officials in the plot to murder 
the Archduke Franz Ferdinand, and a ne list of demands consequently 
- made by Austria on Servia. 

As regards all this, I said that it was not a matter on which I would 
make any comment until I received an official communication, and it 
seemed to me probably a matter on which I should not be able to make 
any comment at first sight. 

But, when Count Mensdorff told me that he supposed fee would 
be something in the nature of a time limit, which was in effect akin to ` 
an ultimatum, I said that I regretted this very much. To begin with, a 
time limit might inflame opinion in Russia, and it would make it diffi- . 
cult, if not Impossible, to give more time, even if after a few days it ap- 
peared that by giving more time there would be a prospect.of securing 
a peaceful settlement and getting a satisfactory reply from Servia. I 
admitted that, if there was no time limit, the proceedings might be 
- unduly protracted, but I urged that a time limit could always be in- 
troduced afterwards; that, if the demands were made without a time 
limit in the first instance, Russian public opinion might be less excited, 
after a week it might have cooled down, and if the Austrian case was 
very strong it might be apparent that the Russian Government would 
be in a position to use their influence in favor of a satisfactory reply 
from Servia. A time limit was generally a thing to be used only in the 
last resort, after other means had been tried and. failed. 

Count Mensdorff said that if Servia, in the interval that had elapsed - 
since the murder of the Archduke, had voluntarily instituted an inquiry 
on her own territory, all this might have been avoided. In 1909 Servia 
had said in a note that she intended to live on terms of good neighbor- . 
hood with Austria; but she had never kept her pramise, she had stirred 
up agitation the object of which was to disintegrate Austria, and it was 
absolutely necessary for Austria to protect herself. 

I said that I would not comment upon or criticise what Count Mens- 
dorff had told me this afternoon, but I could not help dwelling upon the 
awful consequences involved in the situation. Great apprehension had 
been expressed to me, not specially by M. Cambon and Count Bencken- 
dorff, but also by others, as to what might happen, and it had been rep- 
resented to me that it would be very desirable that those who had in- 
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fluence in St. Petersburg should use it on behalf of patience and modera- 
tion. I had replied that the amount of influence that could be used in 
this sense would depend upon how reasonable were the Austrian demands 
and how strong the justification-that Austria might have discovered for 
making her demands. The possible consecuences of the present situa- 
tion were terrible. If as many as four great Powers of Europe—let us’ 
say Austria, France, Russia, and Germany—were engaged in war, ‘it 
seemed to me that it must involve the expenditure of so vast a sum of 
money and such an interference with trade that a war would 2e accom- 
panied or followed by a complete collapse of European credit end indus- 
try. In these days, in great industrial states, this would mean a state 
of things worse than that of 1848, and, irrespective of who were victors 
in the war, many things might be completely swept away. _ 

Count Mensdorff did not demur to this statement of the possible 
consequences of the present situation, but he said that all would depend 
- upon Russia. . 

I made the remark that, in a time of difieulties such as this, it was 
just as true to say that it required two to keep the peace as it was to 
- gay, ordinarily, that it took two to make a quarrel. I hoped very much ° 
that, if there were difficulties, Austria and Russia would be able in the 
first instance to discuss them directly with each other. 

Count Mensdorff said that he hoped this would be possible, but he 
was under the impression that the attitude in St. Petersburg had not 
been very favorable recently. 

Tam, &e., 
E. GREY. 


No. 4. 


Count Berchtold, Austriar, Minister for. Fereign Affairs, to Count 
Mensdorf, Austrian Ambassador ait London 


(Communicated by Count Mensdorff, Vienna, July 24, 1914) 


(Translation) 


The Austro-Hungarian Government felt compelled to address the . 
following note to the Servian Government on the 23d July, through the 
medium of the Austro-Hungarian Minister at Belgrade: 


On the 31st March, 1909, the Servian Minister ir Vienna, on the instructions of 
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the Servian Government, made the following declaration to the Imperial and Royal ` 
Government: 

‘Servia recognizes that the fait accompli regarding Bosnia has not affected hér i 
rights, and consequently she will conform to the decisions that the Powers may take 

_ in conformity with Article 25 of the Treaty of Berlin. In deference to the advice of. 
the great Powers Servia undertakes to renounce from now onward the attitude of 
protest and opposition which she has adopted with regard to the annexation since 
last autumn. She undertakes, moreover, to modify the direction of her policy with 
regard to Austria-Hungary and to live in future on good neighborly terms with the 
latter.” 

The history of recent years, and in particular the painful events of the 28th June 
last, have shown the existence of a subversive movement wita the object of detaching 
a part cf the territories of Austria-Hungary from the monarchy. The movement, 

- which had its birth under the eye of the Servian Government, has gone so far as to 
make itself manifest on both sides of the Servian frontier in the shape of acts of 
terrorism and a series of outrages and murders. 

Far from carrying out the formal undertakings contained in the declaration of the 
3ist March, 1909, the Royal Servian Government has done nothing to repress these 
movements, It has permitted the criminal machinations of various societies and 
associations directed against the monarchy and has tolerated unrestrained language 
on the pert of the press, the glorification of the perpetrators of outrages, and the 
participation of officers and functionaries in subversive agitation. It hes permitted 
an -unwholesome propaganda in public instruction, In short, it has permitted all- 
Maniiestations of a nature to incite the Servian population to hatred of the mon- 
archy and contempt of its institutions. 

This culpable tolerance of the Royal Servian Government had not acana at the 
moment when the events of the 28th June last proved its fatal consequences to the 
whole world. 

It results from the depositions and confessions of the criminal perpetrators of the 
outrage of the 28th June that the Serajevo assassinations were planned in Belgrade, 
that the erms and explosives with which the murderers were provided had been given 
to them by Servian officers and functionaries belonging to the Narodna Odbrana, 
and finally, that the passage into Bosnia of the criminals and their arms was organized 
and effected by the chiefs of the Servian frontier service. 

The above-mentioned results of the magisterial investigation do not permit the 
Austro-Hungarian Government to pursue any longer the ettitude of expectant for- 
bearance which it has maintained for years in face of the machinations hatched in 
Belgrade. and thence propagated in the territories of the monarchy. The results, on 
the contrary, impose on it the duty of putting an end to the tegis which form a 
perpetual menace to the tranquillity of the monarchy. : 

To achieve this end the Imperial and Royal Government sees itself compelled to 
demand from the Royal Servian Government a formal assurance that it condemns 
this dangerous propaganda against the monarchy; in other words, the whole series 
of tendencies, the ultimate aim of which is to detach from the monarchy territories 
belonging to it, and that it ie to suppress by every means this criminal and 

« terrorist propaganda. 
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In order to give a formal character to this undertaking the Royal Servian Govern- 
‘ment shall publish on the front page of its Official Jcurnal of the 26th June (13th 
July) the following declaration: 

“The Royal Government of Servia condemns the propaganda directed against 
Austria~-Hungary—. e., the general tendency of which -he final aim is to detach from 
the Austro-Hungarian monarchy territories belonging +o it, and it sincerely deplores 
the fatal consequences of these criminal proceedings. 

“The Royal Government regrets that Servian officers and functionaries par- 
ticipated in the above-mentioned propaganda and -hus compromised the good . 
neighborly relations to which the Royal Government was solemnly pledged by its 
declaration of the 31st March, 1909. 

“The Royal Government, which disapproves aiken repudiates all idea of interfering 
or attempting to interfere with the cestinies of the inhatitants of any part whatsoever 
of Austria-Hungary, considers it its duty formally to warn officers and functionaries, 
and the whole population of the kingdom, that henceforward it will proceed with the 
utmost rigor against persons who may be guilty of such machinations, which it will 
. use all its efforts to anticipate and suppress.” 

This declaration shall simultaneously be communiccted to the royal army as an’ 
order of the day by his Majesty the King and shall be published in the Official Bul- 
letin of the army. 

The Royal Servian Government further undertakes: 

1. To suppress any publication which incites to Latred and contemvt of the 
‘Austro-Hungarian monarchy and the general tendency of which is directed against, 
its territorial integrity; 

2. To dissolve immediately the society styled Narodma Odbrana, to confiscate all 
its means of propaganda, and to proceed in the same manner against other soci- 
eties and their branches in Servia which engage in prcpaganda against the Austro- 
Hungarian monarchy. The Royal Government shall teke the necessary measures to 
prevent the societies dissolved from continuing their actzvity under another name and ` 
form; 
3. To eliminate without delay from public instructicn in Servia, both es regards 
the teaching body and also as regards the methods of instruction, everything that 
serves, or might serve, to foment the propaganda againrt Austria-Hungary; 

4. To remove from the military service, and from tke administration in general, 
all officers and functionaries guilty of propaganda against the Austro-Hungarian 
monarchy whose names and deeds the Austro-Hungarian Government reserves to 
itself the right of communicating to the Royal Government; 

5. To accept the collaboration in Servia of representatives of the Austro-Hungarian 
Government in the suppression of the subversive movement directed against the 
territorial integrity of the monarchy; 

6. To take judicial proceedings against accessories to the plot of the 28th June 
who are on Servian territory. Delegates of the Austro-Hungarian Government 
will take part in the investigation relating thereto; 

7. To ‘proceed without delay to the arrest of Major Voija Tankositch and of the 
individual named Milan Ciganovitch, a Servian state employe, who have been com- 
promised by the results of the magisterial i inquiry, at Serajevo; 
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8. Tc prevent by effective measures the co-operation of the Servian authorities 
in the illicit traffic in arms and explosives across the frontier, to dismiss and punish 
severely the officials of the frontier service at Schabatz and Laznica guilty of having 
assisted the perpemators of the Sersjevo crime by facilitating their passage across 
the frontier; 

9. To furnish the Imperial and Royal Government with explanations regarding. 
the unjustifiable utterances of high Servian officials, both in Servia and abroad, who, - 
notwithstanding their official position, did not hesitate after the crime of the 28th 
June to express themselves in interviews in terms of hostility to the une ungaran 
Government; and, finally, 

10. To notify the Imperial and Royal Government without delay of the execution 
of the measures comprised under the preceding heads. 

The Austro-Hungarian Government expects the reply of the Royal Government 
at the latest by 6 c’clock on Saturday evening, the 25th July. 

A memorandum dealing with the results of the magisteriel inquiry at Serajevo 
with regard to-the officials mentioned under heads (7) and (8) is attached to this nota. 


I have the honor to request your excellency to bring the contents of 
this note to the knowledge of the government to which you are ac- 
credited, accompanying your communication wich the following obser- 
vations: 

On the 31st March, 1909, the Royal Servian Government addressed tc 
Austria-Hungary the declaration of which the text is reproduced above. 

On the very day after this declaration Servia embarked on a policy 
of instiling revolutionary ideas into the Serb subjects of the Austro- 
Hungarian monarchy, and so preparing the separation of the Austro- 
Hungarian territory on the Servian frontier. 

Servis, became the centre of a criminal agitation. 

No time was lost in the formation of societies and groups, whose 
object, either avowed or secret, was the creation of disorders on Austro- 
Hungarian territory. These societies and groups count among their 
members generals and diplomatists, government officials and judges— 
in short. men at the top of official and unofficial society in the kingdom. 

Servian journalism is almost entirely at the service of this propa- 
ganda, which is directed against Austria-Hungary, and not a day passes 
without the organs of the Servian press stirring up their readers to hatred 
or contempt for the neighboring monarchy, or to outrages directed more 
or less openly against its security and integrity. 

A large number of agents are employed in carrying on by every-means 
the agitation against Austria-Hungary and corrupting the youth in the 
frontier provinces. 

Since tlie recent Balkan crisis there has been a recrudescence of the | 
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_ spirit of conspiracy inherent in Servian politiciens, which has left such 
sanguinary imprints on the history of the kinzdom. Individuals be- 
longing formerly to bands empbyed in Macedonia have come to place 
themselves at the disposal of tke terrcrist propaganda against Austria-. 
Hungary. . 

In the presence of these doings, to which Austria-Hungary has been 
exposed for years, the Servian Government has not thought it incumbent 
on it to take the slightest step. Ihe Servian Government has thus failed 
in the duty imposed on it by tha solemn declaration of the 31st March, 
‘1909, and acted in opposition ta the will of Eurcpe and the undertaking ` 
given to Austria-Hungary. | . 

The patience of the Imperial snd Royal Government in the face of the 
provocative attitude of Servia was inspired ky the territorial disin- ` 
terestedness of the Austro-Hungarian monarchy and the hope that the 
Servian Government would enc in spite of everything by appreciating 
Austria-Hungary’s friendship at its true value. By observing a benev- 
olent attitude toward the politi--al interests of Servia, the Imperial and 
Royal Government hoped that the kingdom would finally decide to 
follow an analogous line of ccaduct on its own side. In particular 
Austria-Hungary expected a development of this kind in the-political 
ideas of Servia, when, after the events of 1912, she Imperial and Royal 
Government, by its disinterested and ungrudging attitude, made such 
a considerable aggrandizement cf Servia possible. 

The benevolence which Austria-Hungary showed toward the neigh- - 
boring state had-no restraining <ffect on the proceedings of the kingdom, 
‘which continued to tolerate on -ts territory a propaganda of which the 
fatal consequences were demonstrated to the whole world on the 28th 
June last, when the heir presumptive to the monarchy and his illustrious 
consort fell victims to a plot hatched at Belgrade. 

In the presence of this state o things the Imperial and Royal Caves 
ment has felt compelled to take new and urgent. steps at Belgrade with 
a view to inducing the Serviaa Government to stop the incendiary 
movement that is threatening the security and integrity of the Austro- 
Hungarian monarchy. 

The Imperial and Royal Gov: amment is convinced that in taking this 
step it will find itself in full ag-eement with the sentiments of all civi- 
lized nations, who cannot perm t regicide to become a weapon that can 
be employed with impunity in political strife and the peace of Europe 
to be continually disturbed by movements emanating from Belgrade. 
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In support of the above the Imperial and Royal Government holds 
at the disposal of the British Government a dossier elucidating the 
Servian intrigues and the connection between these intrigues and the 
- murder of the 28th June. 

An identical communication has been addressed to the Imperial and 
Royal representatives accredited to the other signatory Powers. 

You are authorized to leave a copy of this dispetch in the hands of the 
Minister for Foreign Affairs. 

VIENNA, July 24, 1914. 


The criminal inquiry opened by the Court of Serajevo egainst Gavrilo Princip and 
< his accessories in and before the act of assassination committed by them on the 28th 
June last, has up to the present led to the following conclusions: 

1. The plot, having as its object the assassination of the Archduke Francis Ferdi- 
‘nand at the time of. his visit to Serajevo, was formed at Belgrade by Gavrilo Princip, — 
Nedeljko Cabrinovic, acne Milan Ciganovic, and Trifko Grabez, with the assistance 
of Commander Voija Tankosic. 

2. The six bombs and the four Browning pistok and anmunition with which the 
guilty parties committed the act were delivered to Princip, Cabrinovic, and Grabez, 
by the man Milan Ciganovic and Commander Voija Tankosic at Belgrade. 

3. The bombs are hand-grenades, coming from the arms depot of the Servian 
army at Kragujevec.. __ 

4, In order to insure the success of the act, Ciganovic taught Princip, Cabrinovic, 
and Grabez how to use the bombs, and gave lessons in firing Browning pistols to 
Princip and Grabez in a forest near the shooting ground at Topschider. 

5. To enable Princip, Cabrinovic, and Grabez to cress the frontier of Bosnia- 
Herzegovina and smuggle in their contraband of arms s2cretly, a secret system of 
transport was organized by Ciganovic. 

By this arrangement the introduction into Bosnia-Herzegovina of criminals and 
their arms was effected by the officials controlling the frontiers at Chabac (Rade 
Popovic) and Loznica, as well as by the customs officer Rudivoj Grbic of Loznica, 
with the assistance of various individuals. 





No. 5. 
‘Sir Edward Grey to Sir M. de Bunsen 
(Telegraphic) | 


Lonpon, Foreign Office, July 24, 1914. 
Note addressed to Servia, together with an explanation of the reasons 
leading up to it, has been communicated to me by Count Mensdorff. . 
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In the ensuing conversation with his excellency I remarked that it 
seemed to me a matter for greai regret that a time limit, and such a short 
one at that, had been insisted: upon at this stage of the proceedings. 
The murder of the Archduke and’ some of the circumstances respecting 
Servia quoted in the note aroused sympathy with Austria, as was but 
natural, but at the same time I had never before seen one state address 
to another independent state a document of so formidable a character. 
Demand No. 5 would be hardly consistent with she maintenance of 
Servia’s independent sovereigrty if it were to mean, as it seemed that 
it might, that Austria-Hungary was to be mvested with a right to ap- 
point-officials who would have authority within the frontiers of Servia. 

I added that I felt great apprehension, and that I should concern 
myself with the matter simply and solely from the oint of view of the 
peace of Europe. The merits cf the dispute between Austria and Servia 
-were not the concern of his Mejesty’s Government, and such comments 
as I had made above were not made in order to discuss those merits. 

I ended by saying that doubtless we should enter into an exckange of 

views with other Powers, and that I must await their views as to what 
could be done to mitigate the difficulties of the s:tuation. 
- Count Mensdorff replied that the present situation might never have 
arisen if Servia had held out a hand after the murd=r of the Archduke; 
Servia had, however, shown no sign of sympathy or help, though some 
weeks had already elapsed since the murder; a time limit, said his ex- 
cellency, was essential, owing to the procrastination on Servia’s part. 

I said that if Servia had procrastinated in replying a time limit could 
have been introduced later; but, as things now stood, the terms of the 
Servian reply had been dictated by Austria, wko had not been content 
to limit herself to a demand for a reply within a limit of forty-eight hours 
from its presentation. ; 





No. 6. 
Sir G. Buchanan, British Ambassador at St. Petersburg, to Sir Edward Grey 
(Telegraphic.—Received July 24) 


ST. PETERSBURG, July 24, 1914. 
I had a telephone message this morning from M. Sazonof to the effect 
that the text of the Austrian ultimatum had just reached him. 
His aaa added that £ reply within forty-eight hours was de- 


-aove OFFICIAL DOCUMENTS ` 261 
} 
manded, and he begged me to meet him at the French Embassy to dis- 
' cuss matters, as Austrian step clearly meant that war was imminent. 

Minister for Foreign Affairs said that Austria’s conduct was both 
provocative and immoral; she would never have taken such action unless 
Germany had first been’ consulted; some of her demands were quite 
impossible of acceptance. He hoped that his Majesty’s Government 
would not fail to proclaim their solidarity with Russia and France. 

The French Ambassador gave me to understand that France would 
fulfill all the obligations entailed by her alliance with Russia, if neces- 
sity arose, besides supporting Russia strongly in any diplomatic negotiis 
ga 

I: said that I would telegraph a full report to you of what their ex- 
cellencies had just said to me. I could not, of course. speak in the name 
of his Majesty’ S Government, but personally I saw no reason to expect 
any declaration of solidarity from his Majesty’s Government that would 
entail an unconditional engagement on their part to support Russia and 
France by force of arms. Direct British interests in Servia were nil, 
and a waron behalf of that country would never be sanctioned by British 
public opinion. To this M. Sazonof replied that we must not forget 
that the general European question was involved, the Servian question 
being but a part of the former, and that Great Britain could not afford 
to efface herself from the problems now at issue. 

In reply to these remarks [observed that I gathered from what he 
said that his excellency was suggesting that Great Britain should join 
in making a communication to Austria to the effect that active inter- 
vention by her in the internal affairs of Servia could not be tolerated. 
But, supposing Austria nevertheless proceeded to embark on military 
measures against Servia in spite of our representations, was it the inten- 
tion of the Russian Government forthwith to declare war on Austria? 

M. Sazonof said that he himself thought that Russian mobilization 
would at any rate have to be carried out; but a council of ministers was 
being held this afternoon to consider the whole question. A further 
council would be held, probably tomorrow, at which the Emperor would 
preside, when a decision would be come to. 

I said that it seemed to me that the important point was to induce 
Austria to extend the time limit, and that the rst thing to do was to 
bring an influence to bear on Austria with that end in view; French 
Ambassador, however, thought that either Austria had made up her 
mind to act at once or that she was bluffing. Whichever it might be, 
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our.only chance of averting war was for us to adopt a firm and united 
attitude. He did not think there was time to cazry out my suggestion. 
Thereupon I said that it seemed to me desirable that we should know just 
how far Servia was prepared to go to meet the demands formulated by 
Austria in her note. M. Sazono-? rephed that he must first consult his 
colleagues on this point, but that doubtless some of the Austrian demands 
could be accepted by Servia. 

French Ambassador and M. Sezonof both continued to press me for a 
declaration of complete solidari-y cf his Majesiy’s Government with 
French and Russian Governmencs, and I therefore said that it seemed 
to me possible that you might perhaps be willing to make strong repre- 
sentations to both German anc Austrian Governments, urging upon 
them that an attack upon Service by Austria would endanger the whole 
peace of Europe. Perhaps you nigat see your way to saying to them 
that such action on the part of Austria would probably mean Russian 
intervention, which would inve-ve France and Germany, and that it 
would be difficult for Great Britain to keep out if the war were to be- 
come general. M. Sazonof answered that we would sooner or later be 
dragged into war, if it did break put; we should Lave rendered war more 
likely it we did not from the outs:t make common. cause with his country 
and with France; at any rate, he roped his Majesiy’s Government would 
express strong tenfobation of action taken by Austria. 

President’ of French Republic and President of the Council cannot 
reach France, on their return frem Russia, for four or five days, and it 
looks 2s though Austria purposely chose this moment to present their 
ultimatum. | 

It seems to me, from the language held by French’ Ambassador, that, 
even if we decline to join them France and Russia are determined to 
make a strong stand. : 





l No. 7. 
Kir M. de Bunsen to Sir Edward Grey. 
(Telegraphic.—Received July 24) 


VIENNA, July 24, 1914. 
Before departing on leave of .bstnce, I was assured by Russian Am- 
bassador that any action taker by Austria to humiliate Servia could 
not leave Russia indifferent 
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Russian Chargé d’Affaires was received this morning by Minister for 
Foreign Affairs, and said to him, as his own personal view, that Austrian 
note was drawn up in a form rendering it impossible of acceptance as it ` 
stood, anc that it was both unusual and peremptory in its terms. Minis- 
ter for Foreign Affairs replied that Austrian Minister was under instruc- ` 
tions to leave Belgrade unless Austrian demands were accepted integrally 
by 4 P. M. tomorrow. His excellency added that Dual Monarchy felt 
that its very existence was at stake; and that, the step taken had caused 
great satisfaction throughout the.country. He did not think that objec- 
tions to what had been done could be raised by any Power. 


No. 8. 


Mr. Crackanthorpe, British Secretary of. Tajai at Beradi, to Str 
Edward Grey 


(Telegraphic.—Received July 24) 


BELGRADE, July 24, 1914. 
Austrisn eT are considered absolutely unacceptable by Servian 
Government, who earnestly trust that his Majesty’s Government may 
see their way to induce Austrian Government to moderate them. 
This request was conveyed to me by Servian Prime Minister, who re- 
turned early this morning to Belgrade. His excellency is dejected, and 
is clearly very anxious as to developments that may arise. 


No. 9. 
Note Communicated by German Ambassador 


Lonvon, July 24, 1914. 

The publications of the Austro-Hungarian Government concerning 
the circumstances under which the assassination of the Austrian heir 
presumptive and his consort has taken place disclose unmistakably the 
aims which the Great Servian propaganda has set itself, and the means 
it employs to realize them. The facts now made known must also do 
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away with the last doubts that the centre of sctivity of all those tenå 
dencies which are directed toward the detachment of the southern Slav 
provinces from the Austro-Hungarian monarchy and their incorpora- 
tion into the Servian kingdom is to be found in Belgrade, and is at work 
there with at least the connivance of members ol government and army. 

The Servian intrigues have keen going on fom many years. In an es- 
pecially marked form the Great Servian chauvinism manifested itself 
during the Bosnian crisis. It was only owing to the far-reaching self- , 
restraint and moderation of the Austro-Hunga7ian Government and to 
the energetic interference of the great Powers taat the Servian provoca- © 
tions to which Austria-Hungary was then exposed did not lead to a con- 
flict. The assurance of good conduct in future which was given by the. 
Servian Government at that time has not beem kept. Under the eyes, 
at least with the tacit permission. of official Servia, the Great Servian 
propaganda has continuously increased -in extension and intensity; to 
its account must be set thé recent crime, the shreeds of which lead to 
Belgrade. It has become clearly evident that it would not be consistent 
either with the dignity or with the self-pree=rvation of the Austro- 
Hungarian monarchy still longer to remain inactive in face of this move- 
ment on the other side of the frontier, by which the security and the 
integrity of her territories are constantly menaced. Under these cir- 
cumstances, the course of procedure and demends of the Austro-Hun- 
garian Government can only be regarded as 2quitable and moderate. 
In spite of that, the attitude which public opinion as well as the Govern- 
ment in Servia have recently adopted does not =xclude the apprehension 
that the Servian-Government might refuse tc comply with those de- 
mands, and might allow themselves to be carriec away into a provocative 
attitude against Austria~-Hurgary. The Austro-Hungarian Govern- 
ment, if it does not wish defiritely to abandona Austria’s position as a 
great Power, would then have no choice but to obtain the fulfillment of ` 
their demands from the Servian Government by strong pressure and, 

_ if necessary, by using military measures, the choice of the means having 
to be left to them. 

The Imperial Government want to emphasize their opinion that in 
the present case there is only question of a matter to be settled exclu-’ 
sively between Austria-Hungary and Servia, and that the great Powers 
ought seriously to endeavor to reserve it to those two immediately con- _ 
cerned. The Imperial Government desire urgently the localization of 
the conflict, because every interference of anocher Power would, owing 
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to the different treaty obligations, be followed by aaa con- 
SCOUENCES: . 


No. 10. 
Sir Edward Grey to Sir F. Bertie, British Ambassador at Paris 


Lonpon, Foreign Office, July 24, 1914. 

Sir: After telling M. Cambon today of the Austrian communication 
to Servia which I had received this morning, and of the comment I 
had made to Count Mensdorff upon it yesterday, I told M. Cambon 
that this afternoon I was to see the German Ambassador, who some 
days ago had asked me privately to exercise moderating influence in St. 
Petersburg. I would say to the Ambassador that, of course, if the pres- 
entation of this ultimatum to Servia did not lead to trouble between 
Austria and Russia, we need not concern ourselves about it; but if Russia 
took the view of the Austrian ultimatum, which it seemed to me that 
any Power interested in Servia would take, I should be quite powerless, 
in face of the terms of the ultimatum, to exercise any moderating in- 
fluence. I would say that I thought the only chance of any mediating 
or moderating influence being exercised was that Germany, France, 
Italy, and ourselves, who had not direct interests in Servia, should act 
together for the sake of peace, simultaneously 1 in Vienna and St. Peters- 
burg. 

M. Cambon said that, if there was a chance of mediation by the four 
Powers, he had no doubt that his government, would be glad to join in it; 
but he pointed out that we could not say anything in St. Petersburg till 
Russia had expressed some opinion or taken some’ action. But, when 
two days were over, Austria would march into Servia, for the Servians 
could not possibly accept the Austrian demand. Eussia would be com- 
' pelled by her public opinion to take action as soon as Austria attacked 
Servia, and therefore, once the Austrians had attacked Servia, it would - 
‘be too late for any mediation. 

I said that I had not contemplated anything being said i in St. Peters- 
burg until after it was clear that there must be trouble between Austria 
and Russia. I had thought that if Austria did move into Servia, and 
Russia then mobilized, it would be possible for the four Powers to urge 
Austria to stop her advance, and Russia also to stop hers, pending 
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mediation. But it would be essential for any acts of success for such 
a step that Germany should perticipate in it. 

M. Cambon said- that it would be too lat3 after Austria had once 
moved against Servia. The ircportant thing was tc gain time by media- 
tion in Vienna. The best chance of this being accepted would be that 
Germany should propose it to she other Powers. 

I said that by this he meant a mediation bet-veen Austria and Sera. 

He replied that it was so. | 

_I said that I would talk. toa the Serman Ambassador this APON 
on the subject. 

I am, &c., 
E. GREY. 


eae a 


No. 11. 
Sir Edward Grey to Sir H. kumbold, of the British diplomatic service. 
Telegraphic) 


Lonpon, Foreign Office, July 24, 1914. 

Gerai Ambassador has communicated to me the view of the German 
Government about the Austrfan demand in fervia. I understand the 
German Government is makinz the same communication to the Powers. 

` I said that if the Austrian u_timatum to Servia did not lead to trouble 

. between Austria and Russia, I had no concern with it; I had heard 
nothing yet from St. Petersbarg, but I was very apprehensive of the 
view Russia would take of she situation. I reminded the German 
Ambassador that some days szo he had expressed a personal hope that 
_if need arose I would endeavcr to exercise moderating influence at St. 
Petersburg, but now I said that, in view of the extraordinarily stiff 
character of the Austrian not=, the shortness of the time allowed, and 
the wide scope of the demards upon Servia, I felt quite helpless as. . 
far.as Russia was concerned, and I did not -bélieve any Power could 
exercise influence alone. 

The only chance I could œe of mediating or moderating influence 
being effective, was that the four Powers, Germany, Italy, France, and 
ourselves; should work together simultaneously at Vienna and St. 
Petersburg in favor of moderacion in the even: of the relations between 
Austria and Russia becoming ~hreatening. 
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. The immediate danger was that in a few hours Austria might march _ 
into Servia and Russian Slav opinion demand that Russia should march | 
to help Servia; it would be very desirable to get Austria not to precipi- 
tate military action and so to gain more time. But none of us could in- 
fluence Austria in this direction unless Germany would propose and 
participate in such action at Vienna. You should inform Secretary 
cf State. 

Prince Lichnowsky said that Austria might be eae to move when. 
the time limit expired unless Servia could give unconcitional acceptance. 
af Austrian demands in toto. Speaking privately, his excellency sug- 
gested that a negative reply must in no case be returned by Servia; a 
reply favorable on some points must be sent at cnce, so that an excuse — 

against immediate action might be afforded to Austria. 





Pens o mwg 
No. 12. 


Sir Edward Grey to Mr. Crackanthorpe 
(Telegraphic) 


- LONDON, Foreign Office, July 24, 1914. 

Servia ought to promise that, if it is proved that Servian officials, 
however subordinate they may be, were accomplices in the murder of 
the Archduke at Serajevo, she will give Austria the fullest satisfaction. 
She certainly ought to express concern and regret. For the rest, Servian 
Government must reply to Austrian demands as they consider best in 
Servian interests. 

It is impossible to say whether military action by Austria when time 
limit expires can be averted by anything but unconditional acceptance ` 
of her demands, but only chance appears to lie in avoiding an absolute 
refusal and replying favorably to as many points as the time limit allows. 

Servian Minister here- has begged that his Majesty’s Government 
will express their views, but I cannot undertake responsibility of saying 
more than I have said above, and I do not like to say even that without 
knowing what is being said at Belgrade by French and Russian Govern- 
ments. You should therefore consult your French and Russian col- . 
' leagues as'to repeating what my views are, as expressed above, to Servian 
Government. 
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I have urged upon German Ambassador that Austria should not - 
- -precipitate military action. 


No. 13. 
Note Communicated ty Russian Ambassador, July 25 
(Translation) 


_ M. Sazonof telegraphs to the Russian Chargé d’Affaires at Vienna on 
the Lith (24th) July, 1914: 


The communication made by Austria-Hungary to she Powers the day after the 
presentation of the ultimatium at Belgrade leaves a period to the Powers which is 
quite insufficient to enable them to take any steps which might help to smooth away 
the difficulties that have arisen. 

In order to prevent the consequences,. equally incalculable and fatal to all the 
Powers, which may result from the course of action followed by the Austro-Hungarian 
-Government, it seems to us to be above all essential taat the period allowed for the 
Servian reply should be extended. Austria-Hungary, having declared her readiness 
to inform the Powers of the results of the inquiry upon which the Imperial and Royal 
Government base their accusations, should equally aoe them sufficient time to ° 
study them. 

In. this case, if the Power were convinced that certain of the Austrian demands 
were well founded, they would be ix a position to offer advice to the Servian Govern- 
ment. 

A refusal to prolong the term ‘of the ultimatum would render nugatory the pro- 
. posals made by the Austro-Hungarian Government tc the Powers, and would be in 
contradiction to the very bases of international relations. . 

Prince Kudachef is instructed to zommunicate the above to the Cabinet at Vienna. 

M. Sazonof hopes that his Britannic Majesty’s Government will share to the point 
of view set forth above, and he trasts thai Sir E. Grey will see his way to furnish 
similar instructions to the British Ambassador at Vienna. 


No. 14. 
| Str Edward Grey to Str F. Bertie and to Sir G. Buchanan 
(Telegraphic) 


Lonpon, Foreign Office, July 24, 1914. 
Austrian Ambassador has been authorized to explain to me that the 
step taken at Belgrade was not an ultimatum, but a demarche with a ` 
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time limit, and that if the Austrian demands were not complied with 

within the time limit the Austro-Hungarian Government would break 

oi diplomatic relations and begin military preparations, not operations. 
In case Austro-Hungarian Government have not given the same in- 

formation at Paris (St. Petersburg), you should inform Minister for 

Foreign Affairs as soon as possible; it makes the Immediate situation 
rather less acute. 


. No. 1. 
Sir F. Bertie to Sir Edward Grey. 
(Telegraphic Received July 25) 


Paris, July 25, 1914. 
I ie from the Acting Political Director that the-French Govern- 
ment have not yet received the explanation from the Austrian Govern- 
ment contained in your telegram todey.1 They have, however, through 
the Servian Minister here, given similar advice to Servia as was con- 
tained in your telegram to Belgrade of yesterday.” 


No. 16. 
Sir F. Bertie to Sir Edward Grey 
(Telegraphic.—Received July 25) 


Pants, July 25, 1914. 

_ Acting Minister for Foreign Affairs has no suggestions to make except 
that moderating advice might be given at Vienna as well as at Belgrade. 
He hopes that the Servian Government’s answer to the Austrian ulti- 
matum will be sufficiently favorable to obviate extreme measures being 
taken by the Austrian Government. He says, however, that there would 
be a revolution in Servia if she were to accept the Austrian demands in 
_ their entirety. 


1 See No. 14. oO 2 See No, 12. 
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No. 17: 
Sir G.. Buchanan to Sir Edwcrd Grey 
| (Telegrapric.—Received July 25) 


| Sr. PETERSBURG, July 25, 1914. 

I saw the Minister for Foreign Affairs this morning, and communi- 
cated to his excellency the substance of your te egram of today to Paris,’ 
and this afternoon I discussed with him the communication which the 
French Ambassador suggested should be made to the Servian Govern- 
_ ment, as recorded in your telegram of yesterdzy to Belgrade.‘ 

The Minister for Foreign Afairs said, as regards the former, that the 
explanations of the Austrian Amibassador did rot quite correspond with 
the information which had reached him from German quarters. As 
regards the latter, both his excellency and the French Ambassador 
agreed that it is too late to make such a communication, as the time 
limit expires this evening. 

The Minister for Foreign. Affairs said, that Servia was quite ready 
to do as you had suggested and to punish those proved to be guilty, but 
that no independent state could be expected to accept the political de- 
mands which had been: put forward. The Minister for Foreign Affairs 
thought, from a conversation which he had with the Servian Minister 

yesterday, that, in the event-cf the Austrians cttacking Servia, the Sèr- 
vian Government would abandon Belgrade and withdraw their forces 
into the interior, while they wculd at the same fime appeal to the Powers 
to help them. . His excellency was in favor of -heir making this appeal. 
He would like to see the question placed on ar international footing, as 
the obligations taken by Servia in 1908, to which reference is made in 
the Austrian ultimatum, were given not to Aus-ria, but to the Powers. 

If Servia should appeal to the Powers, Russia would be quite ready to 
stand aside and leave the question in the hands of England, France, 
Germany, and Italy. It was possible, in his opinion, that Servia might 
propose to submit the question to arbitration. 

‘On my expressing the earnest hope that Russia would not precipitate 
war by mobilizing until you had had time to use your influence in favor 
-of peace, his excellency assured me that Russia had no aggressive inten- 
tions, and she would take no action until it was forced on her. Austria’s 


3 See No. 14. ` á See No. 12. 
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action was in reality directed against Russia. She aimed at overthrow- |. 
` ing the present status quo in the Balkans and establishing her own 
hegemony there. He did not believe that Germany really wanted war, 
but her attitude was decided by ours. If we took our stand firmly with 
. France and Russia there would be no war. If we failed them now rivers 
of blood would flow, and we would in the end be dragged into war. 

I said that England could play the rôle of mediator at Berlin and 
Vienna to better purpose as friend, who, if her counsels of moderation 
were disregarded, might one day be converted into an ally, than if she 
were to declare herself Russia’s ally at once. His excellency said that 
unfortunately Germany was convinced that she could count upon our 
neutrality. 

I said all I could to impress prudence on the Minister for Foren 
Affairs, and warned him that if Russia mobilized Germany would not 
ba content with mere mobilization or give Russia time to carry out hers, 
‘but would probably declare war at once. His excellency replied that 
Russia could not allow Austria to crush Servia and become the pre- 
dominant Power in the Balkans, and, if she feels secure of the support 
of France, she will face all the risks of war. He assured me once more 
that he did not, wish to precipitate a conflict, but that unless Germany 
could restrain Austria I could regard the situation as desperate. 


No. 18. 
Sir H. Rumbold to Sir Edward Grey 
(Telegraphic.—Received July 25) 


BERLIN, July 25, 1914. 

Your telegram of the 24th J ae 5 acted on. 

Secretary of State for Foreign Affairs says that on SET of a tele- 
gram at 10 this morning from German Ambassador at London, he im- 
mediately instructed German Ambassador at Vienna to pass on to Aus- 
trian Minister for Foreign Affairs your suggestion for an extension of 
time limit, and to speak to his excellency about it. Unfortunately it 
Gani from press that Count Berchtold is at Tchi, and Secretary of 


5 See No. I1. 
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State thought that in these circumszances there would be delay and `i 
difficulty in getting time limit extenced. Secretary of State said that 
he did not know what Austris-Hungary had ready on the spot, but he 
admitted quite freely that Austro-Hungarian Gcvernment wished to give 
the Servians a lesson, and that they meant to take military action. He 
also admitted that Servian Gorernment could not swallow certain of the 
Austro-Hungarian demands. 

Secretary of State said that a reassuring feature of situation was that 
Count Berchtold had sent for Russian representative at Vienna and had 
told him that Austria-Hungary had no intention of seizing Servian ter- 
“ritory. This step should, in his opirion, exercise a calming influence at - 
St. Petersburg. I asked whetker it was not to >e feared that, in taking 
military action against Servia, austria would dangerously excite public ` 
opinion in Russia. He said he thought not. Ue remained of opinion 
` that crisis could be localized. Lsaid taat telegrams from Russia in this 
morning’s papers did not look -very reassurmg. but he maintained his 
optimistic view with regard to Russia. He said that he had given the 
Russian Government to understand that last thing Germany wanted 
was a general war, and he would do all in his rower to prevent such a 
calamity. Ifthe relations betw22n Austria and Russia became threaten- 
ing, he was quite ready to fall in wita your suggestion as.to the four 
Powers working in favor of mcderation at Vierna and St. Petersburg. 

Secretary of State confessed privately that he thought the note left, 
much to be desired as a diplometic document. He repeated very earn- 
estly that, though he had been eccused of knowirg all about the contents 
of that note, he had, in fact, hac no suca knowledge. 


No. 19. 
' Str R. Rodd,.British Ambassador ct Rome, te Sir Edward Grey 
(Telegraphic.——Rezerved J uly 25) 


TROMP, July 26, 1914. 

I saw the Secretary General tkis morning and found that he knew of 
the suggestion that France, Italy, Germany, anc ourselves should work 
at Vienna and St.. Petersburg m favor of moderation, if the relations 
between Austria and Servia became menacing. 


te T 
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In his opinion Austria will only be restrained by the unconditional 
acceptance by. the Servian Government of her note. There is reliable 
. information that Austria intends to seize the Salonica Railway. ` 


No. 20. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.Received July 25) 


Vienna, July 25, 191 p 

Language of press this morning leaves the impression that the sur- 
render of Servia is neither expected nor really desired. It is officially 
announced that the Austrian Minister is instructed to leave Belgrade 
with staff of legation failing unconditional acceptance of note at 6 p. m. 
Soay, ; 
'Minister for Foreign Affairs goes to Ischl today to commana per- 
sonally to the Emperor Servian reply when it comes. 





No. 21. 
Mr. Crackanthorpe to Sir Edward Grey 
l (Telegraphic.—Received J uly 25) 


BELGRADE, July 25, 1914. 

The Council of Ministers is now drawing up their reply to the Austrian 
note. I am informed by the Under Secretary of State for Foreign Af- 
fairs tbat it will be most conciliatory and will meet the Austrian demands 
in a8 large a measure as is possible. 

The following is a brief summary of the projected reply: 

The Servian Government consent to the publication of a declaration 
in the Official Gazette. The ten points are accepted with reservations. 
Servian Government declare themselves ready to agree to a mixed com- 
. mission of Inquiry so long as the appointment of the commission can be 
shown to be in accordance with international usage. They consent to 
dismiss and prosecute those officers who can be clearly proved to be 
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guilty, and they have alread:7 arrested the oftcer referred to in the Aus- 
trian note. They are prepar21] to suppress tha Narodna Odbrana. 

The Servian Government consider that, urless the Austrian Govern- 
ment want war at any cost, they cannot bus be content with the full 
satisfaction offered in the Servian reply. 


et 


No. 22. 
Mr. Crackaa-horpe to Sir Edvard Grey 
(Telegra>iic.—Received Juby 25) - 


| MLGRADE, July 25, 1914. 

I have seen the new Frenca Minister, who has just arrived from Con- 
stantinople, and my Russia colleague, anc informed them of your 
views. : l 

They have not yet received instructions from their governments, and 
in view of this and of the proposed conciliasory terms of the Servian 
reply, I have up to now abszained from offering advice to the Servian 
Government. | . 

I think it is highly probable that the Russian Government have al- - 
ready urged the utmost moderation on the Servian Government. . | 


No. 23. 


Mr. Crackar therpe to Sir Eduard Grey 
(Telegraphic.—Received Jul+ 25) 


BELGRADE, July 25, 1914. 

The Austrian Minister left at 6:30. a 

The Government has left icr Nisch, where the Skuptchina will meet 
on Monday. Iam leaving with my other colleegues, but the Vice Consul 

is remaining in charge of the archives, 
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No. 24, 
Six Edward. Grey to Sir G. Buchanan 


(Telegraphic) 


| Lonvon, Foreign Office, July 95, 1914. 

You spoke quite rightly in very difficult circumstances as to the atti- 
tude of his Majesty’s Government. I entirely approve what you said, 
as reported in your telegram of yesterday,’ and I cannot promise more 
on behalf of the government. 

I do not consider that public opinion here would or.ought to sanction 
our going to war over a Servian quarrel. If, however, war does take 
place, tae development of other issues may draw us into it, and-I am’ 
therefore anxious to prevent it. 

The sudden, brusque, and peremptory character of the Austrian 
demarche makes it almost inevitable that in a very short time both 
- Rasia and Austria will have mobilized against each other. In this 
event, the only chance of peace, in my opinion, is for the other four 
Powers to join in asking the Austrian and Russian Governments not to 
cross the frontier, and to give time for the four Powers acting at Vienna 
and St. Petersburg to try and arrange matters. If Germany will adopt 
this view, I feel strongly that France and ourselves should act upon it. 
_ Italy would no doubt gladly co-operate. 

No diplomatic intervention or mediation would be tolerated by either 
Rassia or Austria unless it was clearly impartial and included the allies 
_ or friends of both. The co-operation of Germany would, therefore. be 

essential. 


Sae n sai rename aa 


No. 25. 


Sir Edward Grey to Sir H. Rumbold 
(Telegraphic) 


Lonpon, Foreign Office, July 25, 1914. 
The Austrian Ambassador has been authorized to inform me that the 
Austrian method of procedure on expiry of the time limit would be to 
break off diplomatic relations and commence military preparations, but 


ê See No. 6.° 
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not military operations. In informing the German Ambassador of this, 
I said that it interposed a stag2 of mobilizatiom before the frontiar was 
actually crossed, which I had urged yesterday skculd be delayed. 

Apparently we should now soon be face to face with the mobilization 
of Austria and Russia. The only chance of peace, if this did happen, 
would be for Germany, France, Russia [Italy] and ourselves to keep 
together, and to join in asking Austria and Russia not to cross-the fron- 
tier till we had had time to try and arrange matzers between them. 

The German Ambassador read me a telegram from the German 
Foreign Office saying that his government had not known beforehand, 
and had had no more than other Powers to do with the stiff terms of the 
Austrian note to Servia, but that once she Lad launched that note, . 
‘Austria could not draw back. Prince Lichnowskv said, however, that 
if what I contemplated was mediation between Austria and Russia, ` 
Austria might be able with dignity to accept is. He expressed himself 
as personally favorable to this suggestion. 

I concurred in his observation, and said that I felt I had no title to 
intervene between Austria and Servia, but as socn as the question became 
one as between Austria and Russia, the peace of Europe was affected, 
in which we must all take a hand. 

I impressed upon the Ambassador that, in the event of Russian and 
Austrian mobilization, the participation of Germany would be essential 
to any diplomatic action for peace. Alone we could do nothing. .The 
French Government were traveling at the moment, and I had had no 
time to consult them, and could not, therefore, be sure of their views, 
but I was prepared, if the German Government agreed with my sug- 
gestion, to tell the French Government that I thought it the right thing . 
to act upon it. 


No. .26. 
Sir Edward Grey to Sir M. de Bunsen 
(Telegraphic) 


Lonvon, Foreign Office, July 26, 1914. 
The’Russian Ambassador has communicated to me the following tele- 
gram, which his government have sent to the Russian Ambassador at 
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Vienna, with instructions to communicate it to the Austrian Minister 
for Foreign Affairs: 


The delay given to Servia for a reply ia so limited that the Powers are prevented 
from taking any steps to avert the complications which are threatening. The Russian 
Government trust that the Austrian Government will prolong the time limit, and as 
the latter have declared their willingness to inform the Powers of the data on which 
they have based their demands on Servia, the Russian Government hope that these 
particulars will be furnished in order that the Powers may examine the matter. If 
they found that some of the Austrian requests were well founded, they would be in a 
position to advise the Servian Government accordingly. If the Austrian Govern- 
ment werz indisposed to prolong the time limit, not only would they be acting against 
international ethics, but they would depzive shell communication to the Powers of 
any practical meaning. 


= You may support i in general terms the step taken by your “Russian 
colleague. 

Since the telegram to the Russian Ambassador ait Vienna was sent, 
it has been a relief to hear that the steps which the Austrian Govern- 
ment were taking were to be limited for the moment to the rupture: of 
relations and to military preparations, and not operations. I trust 
therefore, that if the Austro-Hurgarian Government consider it too 
late to prolong the time limit, they will at any rate give time in the 
sense and for the reasons desired by Russia before taking any irretriev- 
able steps. 


No. 27. 
Sir Edward Grey to Sir F. Bertie, Sir H. Rumbold, and Sir G. Buchanan 
(Telegraphic) 


i London, Foreign Otfice, July 25, 1914. 

I have communicated to German Ambassador the forecast of the 
Servian reply contained in Mr. Crackanthorpe’s telegram of today.’ I ` 
have said that, if Servian reply, when received at Vienna, corresponds 
to this forecast, I hope the German Government will feel able to in- 
fluence the Austrian Government to take a favorable view of it. 


- 


7 See No. 21. 
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No. 28. 
(Nil) 


Lsaamsnsindiansbasheeannennanssusaniamaantdl 


No. 29. 
Sir Edward Grey to Sir R. Rodd 


Lonpon, Foreign Office, July 25, 1914. 
Sir: 
The Italian Ambassador came to see me today. I told him in general 
terms what I had said to the German Ambassedor this morning. 
‘The Italian Ambassador cordially apvroved of this. He made no 
secret of the fact that Italy was most desirous 30 see war avoided. 
Iam, &«., | 
E. GREY. 





No. 30. 
Sir Edward Grey to Mr. Crackanthorpe 


Lonpon, Foreign Office, July 25, 1914. — 
Sir: The Servian Minister called on the 23c instant and spoke to Sir 
A. Nicolson on the present strained relations between Servia and Austria- 
Hungary. = 
He said that his government were most anxious and disquieted. They | 
- were perfectly ready to meet any reasonable Jemands of Austria~Hun- 
gary so long as such demands were kept on the “terrain juridique.” If 
the results of the inquiry at Serajevo—an ircuiry conducted with so 
much mystery and secrecy—disclosed the fact that there were any in- 
dividuals conspiring or organizing plots on Servian territory, the Servian 
Government would be quite ready to take tke necessary steps to give 
satisfaction; but if Austria transported the question on to the political 
ground, and said that. Servian policy, being inconvenient to her, must 
undergo a radical change, and taat Servia mist abandon certain political 
ideals, no independent state would, or could, submit to such dictation. 
He mentioned that both the assassins of the Archduke were Austrian 
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subjects—Bosniaks; that one of them had. been in Servia, and that the 
Servian authorities, considering him suspect and dangerous, had‘ de- 
sired to expel him, but on applymg to the Austrian authorities found 
that the latter protected him, ard said that he was an innocent and 
armless individual. 

Sir A. Nicolson, on being asked by M. Boschkov itch his opinion on the 
whole question, observed that there were no data on which to base one, 
though it was to be hoped that the Servian Government would en- 
=- ceavor to meet the Austrian demands in a conciliatory and moderate 
spirit. I am, &e., 
E. GREY. 


a_a 


No. 31. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic—Received July 26) 


VIENNA, July 25, 1914. 
ee reply to the Austro-Hungarian demands is not considered 
satisfactory, and the Austro-Hungarian Minister -has left Belgrade. 
War is thought to be imminent. 


ae 


No. 32. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.— Received July 26) 


VIENNA, J uly 26, 1914. 

According to confident belief of German Ambassador, Russia will keep 
quiet during chastisement of Servia, which Austria-Hungary is resolved 
tc inflict, having received assurances that no Servian territory will be 
ennexed by Austria-Hungary. In reply to my question whether Rus- 
sian Government might not be compelled by public opinion to intervene 
on behalf of kindred nationality, he said that everything depended on 
the personality of the Russian Minister for Foreign Affairs, who could 
resist easily, if he chose, the pressure of a few newspapers. He pointed | 
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out that the days of Pan-Slav agitation in Russia were over, and that 
Moscow was perfectly quiet. The Russian Minister for Foreign Affairs 
would not, his excellency thought, be so imprudent as to take a step 
which would probably result in many frontier questions in which Russia . 
` is interested, such as Swedish, Polish, Ruthene, Rumanian, and Persian 
questions -being brought into the melting pot. France, too, was not at 
all in a condition for facing a war. 5 

I replid that matters had, I thought, been made a little difficult for 
other Powers by the tone of Austro-Hungarian Government’s ultimatum 
to Servia. One naturally sympathized with many of the requirements of 
the ultimatum, if only the manner of expressing them had been more 
temperate. It was, however, impossible, aczording to the German 
Ambassador, to speak effectively in any other way to Servia. Servia was 
about to receive a lesson which she requirec; the quarrel, Lowever, — 
ought not to be extended in any way to foreigr countries. He doubted 
Russia, who had no right to assume a protectorate over Servia, acting 
as if she made any such claim. As for Germany she knew very well 
what she was about in backing up Austria-Hungary in this matter. 

The German Ambassador had heard of a etter addressed by you 
yesterday to the German Ambessador in London in which you expressed. 
the hope that the Servian concessions would be regarded as satisfactory. 
He asked whether I had been informed that a pretense of giving way at 
the last moment had’ been mace by the Servian Government. I had, I 
said, heard that on practically every point Servia had been willing to 
give in. His excellency replied that Servian cor cessions were all a sham. 
Servia proved that she well krew that they w2re imsufficient to satisfy 
the legitimate demands of Austria-Hungary >y the fact that before 
making her offer she had ordered mobilization end retirement of govern- 
ment from Belgrade. 


No. 33. 
Sir H. Rumtald to Sir Edward Grey 
(Telegraph: ‘¢.—Received July 26) 


- BERLIN, July 26, 1914. 
Emperor returns suddenly tonight, and Under Secretary of State for 
Foreign Affairs says that Foreign Office regret tais step, which was taken | 
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on his Majesty’s own initiative. They fear that his Majesty’s sudden 
raturn may cause speculation and excitement. Under Secretary of 
State likewise told me that German Ambassador at St. Petersburg has 
raported that, in conversation with Russian Minister for Foreign Affairs, 
latter had said that if Austria annexed bits of Servian territory Russia ° 
would not remain indifferent. Under Secretary of State drew conclusion 
taat Russia would not act, if Austria did not annex territory. 


No. 34. 
Sir H. Rumbold to Sir Edward Grey 


t 


(Telegraphic.—Received July 26) 


BERLIN, July 26, 1914. 

Under Secretary of State for Foreign Affairs has just telephoned to 
me to say that German Ambassador at Vienna has been instructed to 
pass on to Austro-Hungarian Government your hopes that they may 
take a favorable view of Servian reply if it corresponds to the forecast 
contaired in Belgrade telegram No. 52 of 25th of July. 

Under Secretary of State considers very fact of their making this com- 
munication to Austro-Hungarian Government implies that they associate 
tiemselves to a certain extent with your hope. , German Government 

do not see their way to going beyond this. 


reer 


No. 35. 
Sir R. Rodd to Sir Edward Grey 
(Telegraphic_—Received July 26) 


Rome, July 26, 1914. 
Minister for Foreign Affairs welcomes your proposal for a conference 
and wi:l instruct Italian Ambassador tonight accordingly. 
Austrian Ambassador has informed Italian Government this evening 
that Minister in Belgrade had been recalled, but that this did not imply 
declaration of war. 
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No. 36. 
Sir Edward Grey to Sir F. Be-tie, Sir H. Rumoold, and Sir R. Rodd 
(Telegraphic) 


London, Foreign Office, July 26, 1914. 

Would Minister for Foreign Afairs be disposed to instruct ambassador 
here to join with representatives of France, Italy, and Germany, and 
myself to meet here in conference immediately for the purpose of dis- 
covering an issue which woulc prevent complications? You should 
ask Minister for Foreign Affaire whether he would do this. If so, when 
bringing the above suggestion tc the notice of the governments to which 
they are accredited, representatives at Belgrade, Vienna, and St. Peters- 
burg should be authorized to request that all active military operations 
should-be suspended pending results of conference. 


tt ee a aee 


No. 37. 
Sir Edward yrey to Sir F. Eertie 
(I elegraphic) 


Lonpon, Foreign Office, July 26, 1914. 
Berlin telegram of 25th July. 
It is important to know if France will agree to suggested action by the 
four Powers if necessary. 


No. 38. 
Sir R. Rodd to Sir Edward Grey 


(Received July 27) | 


Roms, July 23, 1914. 
Sir: I gather that the Italian Government have been made cognizant 
of the terms of the communication which will be addressed to Servia. 


8 32e No. 18. 
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Secretary General, whom I saw this morning at the Italian Foreign 
Office, took the view that the gravity of the situation lay in the convic- 
tion of the Austro-Hungarian Government that it was absolutely neces- 
sary for their prestige, after the many disillusions which the turr of 
events in the Balkans has occasioned, to score a definite success. 
I have, &c., 
RENNELL Ropp. 


rarae renane 


No. 39. 
Reply of Sean Government to Austro-Hungarian Note 
EE E E by the Servian Minister, July 27) 
(Translation) 


The Royal Servian Government have received the communication of 
the Imperial and Royal Government of the 10th instant, and are con- 


vinced that their reply will remove any misunderstanding which may’ 


threaten to impair the good neighborly relations between the Austro- 
Hungarian Monarchy and the Kingdom of Servia. 

Conscious of the fact that the protests which were ones both from 
.the tribune of the national Skuptchina and in the declarations and ac- 
tions of the responsible representatives of the state—protests which were 
- cut short by the declarations made by the Servian Government on the 

18th March, 1909—have not been renewed on any occasion as regards 
the great neighboring monarchy, and that no attempt has been made 
- since that time, either by the successive Royal Governments or by their 
organs, to change the political and legal state of affairs created in Bosnia 
and Herzegovina, the Royal Government draw attention to the fact 
‘that in this connection the Imperial and Royal Government have made 
no representation except one concerning a school book, and that on 
that occasion the Imperial and Royal Government received an entirely 
satisfactory explanation. Servia has several times given proofs of her 
‘pacific and moderate policy during the Balkan crisis, and it is thanks to 
Servia and to the sacrifice that she has made in the exclusive interest of 
European peace that that peace has been preserved. The Royal Gov- 
ernment cannot be held responsible for manifestations of a private 
character, such as articles in the press and the peaceable work of socie- 
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4 
ties—manifestations which take place in nearly all countries in the or- 


dinary course of events, and wh ch as a general rule escape official control. 
The Royal Government are al the less resporsible in view of the fact 
that at the time of the solutior. of a series of Cuestions which arose be- 


tween Servia and Austria-Hungary they gave proof of a great readiness ` 


to oblige, and thus succeeded im settling the majority of these questions 
to the advantage of the two ne=xhboring countries. 

For these reasons the Royal Government heve been pained and sur- 
prised at the statements according to: which members of the Kingdom 
of Servia are supposed to have participated in. the preparations for the 
crime committed at Serajevo; the Royal Government expected to be 
invited to collaborate in an investigation of allthat concerns this crime, 
and they were ready, in order to prove the entire correctness of their 
attitude, to take measures aganst any persons concerning whom repre- 


sentations were made to them. Falling in, therefore, with the desire of: 


` the Imperial and Royal Government, they ars prepared to hand over 
for trial any Servian subject, vithout regard to his situation or rank, of 
whose complicity in the crime of Serajevo prcofs are forthcoming, and 
- more especially they undertake to cause to be published on the first 
page of the “Journal. Officiel,” on the date of the 18th (26th) July, the 
following declaration: 


The Royal Government of Servis condemn all propazanda which may be directed 
against Austria-Hungary, that is tm say, all such tefelencies es aim at ultimately 
detaching from the Austro-Hungaricn Monarchy territories which form part thereof, 
and they:sincerely deplore the ban-ful consequences of these criminal movements. 
The Royal Government regret that according to the communication from the Im- 
perial and Royal Government, certa.n Servian officers end officials should have taken 
part in the above-mentioned propaganda, and thus compromise the good neighborly 
relations to which the Royal Serven Government was solemnly engaged by the 
declaration of the 31st March, 190%, which declarstion disapproves and repudiates 


all idea or attempt at interference with the destiny o: the inhabitants of any part. 


- whatsoever of Austria-Hungary, anc. they consider it their duty formally to warn the `, 


officers, officials, and entire population of the kingdom zhat henceforth they will take 
the most rigorous steps against all sich persons as are guilty of such acts, to prevent 
and to repress which they will use their utmost endeaver. ; 


' This declaration will be brought to the knowledge of the Royal Army 


~ in an order of the day, in the name of his Majesty the King, by his Royal 
Highness the Crown Prince Alexander, and will be published in the next 


official army bulletin. 


. “Ee 
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The Royal Government further undertake: 

1. To introduce at the first regular convocation of the Skuptchina a 
provision into the press law providing forthe most severe punishment 
_ of incitement to hatred or contempt of the Austro-Hungarian monarchy, 
and for taking action against any publication the general tendency of 
which is directed against the territorial integrity of Austria-Hungary. 
The government engage at the approaching revision of the Constitution 
to cause an amendment to be introduced into Article 22 of the’ Consti- 
tution of such a nature that such publication may be confiscated, a 
proceeding at present impossible under the categorica! terms of Article 22 
of the Constitution. . 

2. The government possess no proof, nor does the note of the Imperial 
‘and Royal Government furnish them with any, that the “Narodna 
Odbrana” and other similar societies have committed up to the present 
"any criminal act of this nature through the proceedings of any of their 
members. Nevertheless, the Royal Government will accept the demand 
of the Imperial and Royal Government and will dissolve the “Narodna 
= Odbrana” Society and every other society which may be directing its 
efforts against Austria-Hungary. | 

3. The Royal Servian Government undertake to remove without 
delay from their public educational establishments in Servia all that 
serves or could serve to foment propaganda against Austria-Hungary, 
whenever the Imperial and Royal Government furnish them with facts 
and proofs of this propagenda. 

4. The Royal Government also agree to remove from military service 
all such persons as the judicial inquiry may have proved to be guilty of 
acts directed against the integrity of the territory of the Austro-Hun- 
garian monarchy, and they expect the Imperial and Royal Government 
to communicate to them at a later date the names and the acts of these 
officers and officials for the purposes of the proceedings which are to 
be taken against them. 

5. The Royal Government must confess that they do not clearly 
grasp the meaning or the scope of the demand made by the Imperial and 

. Royal Government that Servia shall undertake to accept the collabora- 
' ‘tion of the organs of the Imperial and Royal Government upon their 
territory, but they declare that they will admit such collaboration as 
agrees with the principle of international law, with criminal procedure, 
and with-good neighborly relations. 

6. It goes without saying that the Royal Government consider it their 
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duty to open an inquiry against all such persoas as are, or eventually 
may be, implicated in the plot of the 15th June, and who happen to be 
within the territory of the kingdom. As regards the participation m 
this inquiry of Austro-Hungar.an agents or aathorities appointed for 
this purpose by the Imperial sad Royal Government, the Royal Gov- 
ernment cannot accept such ar arrangement, a3 it would be a violation 
of the Constitution and of the lew of criminal procedure; nevertheless, in 
concrete cases communications as to the results of the investigation in 
question might be given to the Austro-Hungarian agents. 

.7. The Royal Government proceeded, on the very evening of the 
delivery of the note, to arrest Commandant Voislav Tankossitch. As 
regards Milan Ziganovitch, wko is a subject cf the Austro-Hungarian 
monarchy and who up to the 15th June was employed (on probation) 
by the directorate of railways, ft has not yet been possible to arrest him. 

- The Austro-Hungarian Government are requested to be so good as 
to supply as soon as possible, in the customary form, the’ presumptive 
evidence of guilt, as well as the eventual proofs of guilt which have been . 
collected up to the present time, at the inquiry at Serajevo, for the pur- 
poses of the latter inquiry. 

8. The Servian Government will reinforce end extend the measures 
_ which have been taken for preventing the illic.t traffic of arms and ex- 
plosives across the frontier. Ib goes without saying that they will im- 
mediately order an inquiry anc. will severely punish the frontier officials 
on the Schabatz-Loznitza line who have failed m their duty and allowed 
- the authors of the crime of Sergjevo to pass. 

9. The Royal Government will gladly give explanations of the re- 
marks made by their officials, whether in Servia or abroad, in interviews 
after the crime, and which, according to the ssatement of the Imperial 
and Royal Government, were hostile toward the monarchy, as soon as 
the Imperial and Royal Government have communicated to them the 
passages in question in these remarks, and as soon as they have shown 
that the remarks were actually made by the said officials, although the 
Royal Government will itself take steps to collect evidence and proofs. 

10. The Royal Government will inform the Imperial and Royal 
Government of the execution of the measures comprised under the above 
heads, in so far as this has not already been done by the present. Bolen as 
soon as each measure has been ordered and carzied out. 

If the Imperial and Royal Government are not satisfied with this 
reply, the Servian Governmeni, considering that it is not to the common 
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interest to precipitate the solution of this question, are ready, as always, 

to accept a pacific understanding, either by referring this question to the 

decision of the International Tribunal of The Hague, or to the great 

Powers which took part in the drawing up of the declaration made by 
the peruan Government on the 18th (31st) March, 1909. 

BELGRADE, Tidy 12 (25,) 1914. 





No. 40. - 
Sir M. de Bunsen to Sir Edward Grey . 
(Telegraphic.—Received July 27} 


VIENNA, July 26, 1914. 

Russian Ambassador just returned from leave thinks that Austro- 
Hungarian Government are determined on war, and that it is impossible 
for Russia to remain indifferent. He does not propose to press for more 
time in the sense of your telegram.of the 25th instant,’ (last paragraph). 

When the repetition of your telegram of the 26th instant to Paris 
arrived I had the French and Russian Ambassadors both with me: They 
expressed great satisfaction with its contents, which I communicated 
tothem, They doubted, however, whether the principle of Russia being 
an interested: party entitled to have a say in the settlement of a purely 
Austro-Servian dispute would be accepted by either the Austro-Hun- 
garian or the German Government. 

Instructions were also given to the Italian Ambassador to support the 
request of the Russian Government that the time limit should be post- 
poned. They arrived, however, too late for any useful action to be 
taken. 





No. 41. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic—Received July 27) 


VIENNA, July 27, 1914. 
I have had conversations with all my colleagues representing the great 
Powers. The impression left on my mind is that the Austro-Hungarian 


9 See No. 26. 10 See No. 36. 
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note was so drawn up as to make war inevitable; that the Austro-Hun- 
garian Government are fully resolved to have wer with Servia; that they 
consider their position as a great Power to be at stake, and that until 
punishment has been administered to Servia it is unlikely that they will 
listen to proposals of mediation. This country has gone wild with joy 
at the prospect of war with Servia, and its postponement or prevention 
would undoubtedly be a great disappointment. 

I propose, subject to any special directions you desire to send me, to 
express to the Austrian Minister for Foreign Affairs the hope of his 
Majesty’s Government that it may yet be possible to avoid war, and 
tó ask his excellency whether he cannot suggest a way out even now. 





. No. 42. 
Sir F. Bertie to Sir Edward (rey 
(Telegraphic.—Received July £7) 


Paris, July 27, 1914. 

Your proposal as stated in your two telegrams of yesterday," is ac- 
cepted by the French Government. French Ambassador in Loridon, 
who returns there this evening, has been instructed accordingly. In- 
structions have been sent to the French Ambassador at Berlin to concert 
with his British colleague as to the advisability of their speaking jointly ` 
to the German Governmert. Necessary instructions have also been 
sent to the French representatives at Belgrade, Vienna, and St. Peters- 
burg, but until it is known that the Germans have spoken at Vienna with 
some success, it would in the opinion of the Ministry of Foreign Affairs, 
be dangerous for the French, Russian, and Britisa Ambassadors to do so. 





No. 48. 
Sir E. Goschen to Sir Edward Grey 
(Telegraphic.—Received July 37) 


BERLIN, July 27, 1914. 
Your telegram ‘of 26th July. 
Secretary of State says that conference you suggest would practically 
amount to a court of arbitration and could not, in his opinion, be called - 


u Nos. 36 and 37. 12 See No. 35, 
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together except at the request of Austria and Russia. He could not, 
therefore, fall in with your suggestion, desirous though he was to co- 
operate for the maintenance of peace. I said I was sure that your idea 
had nothing to do‘with arbitration, but meant that representatives of 
the four nations not directly interested should discuss and suggest means 
for avoiding a dangerous situation. He maintained, however, that such 
a conference as you proposed was not practicable. He added that news 
he had just received from St. Petersburg showed that there was no in- 
tention on the part of M. de Sazonof to exchange views with Count 
Berchtold. He thought that this method of procedure might lead to a 
satisfactory result, and that it would be best, before doing anything 
else, to await outeome of the exchange of views between the Austrian 
and Russian Governments. 

In the course of a short conversation Secretary of State said that as yet 
Austria was only partially mobilizing, but that if Russia mobilized 
against Germany latter would have to follow suit. J asked him what he 


' . meant by “mobilizing against Germany.” He said that if Russia only 


mobilized in south, Germany would not mobilize, but if she mobilized - 
in north, Germany would have to do so too, and Russian system of 
mobilization was so complicated that it might be difficult exactly to 
locate her mobilization. Germany would therefore have to be very 
careful not to be taken by surprise. 

Finally, Secretary of State said that news from St. Petersburg had 
caused him to take more hopeful view of the general situation. 


ameet ae eiere ea 


No. 44. 


Sir G. Buchanan to Sir Edward Grey 
(Telegraphic.—Received July 27) 


Sr. PETERSBURG, July 27, 1914. 
~ Austrian Ambassador tried, in a long conversation which he had yes- 
terday with the Minister for Foreign Affairs, to explain away objec- 
tionable features of the recent action taken by the Austro-Hungarian 
Government. Minister for Foreign Affairs pointed out that, although 
he perfectly understood Austria’s motives, the ultimatum had been so 
drafted that it could not possibly be accepted as a whole by the Servian ` 
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Government. Although the demands were reasonable enough in some 
cases, others not-only could not possibly be put mto immediate execution, _ 
seeing that they entailed revision of existing Servian laws, but were, 
moreover, incompatible with Servia’s dignity as an independent state. 
It would be useless for Russia to offer her rood offices at Belgrade, in — 
view of the fact that she was the object o? sach suspicion in Austria. 
In order, however, to put an erd to the present tension, he thought that 
England and Italy might be willing to collaborate with Austria. The 
Austrian Ambassador undertcok to communwwate his excellency’s re- 
marks to his government. l . 

On the Minister for Foreign Affairs questioning me, I told him that 
I had correctly defined the attitude of his Majesty’s Government in 
my conversation with him, which I reported in my telegram of the 24th 
instant.'® I added that you could not promise to do anything more, 
and that his excellency was mistaken if he believed that the cause of 
peace could be promoted by our telling the German Government that 
they would have to deal with us as. well as wth Russia and France if 
she supported Austria by force of arms. Ther attitude would merely 
be stiffened by such a menace, end we could oaly induce her to use her 
-influence.at Vienna to avert war by approaching her in the capacity of 
a friend who was anxious to preserve peace. His excellency must not, 
if our efforts were to be successful, do anything to precipitate a conflict. 
In these circumstances I trusted that the Russian Government would 
defer the mobilization ukase Zor as long as possible and that troops 
would not be allowed to cross the frontier even when it was issued. 

In reply the Minister for Foreign Affairs told me that until the issue 
of the Imperial ukase no effective steps towazd mobilization could be 
taken, and the Austro-Hungarian Government would profit by delay 
in order to.complete her military preparations i: it was deferred too long. 





No. 45. 
Sir G. Buchanan to Sir Edward Grey 
(Telegraph?c.—Received July 27) 


OT. PETEESBURG, July 27, 1914. 
Since my conversation with the Minister fcr Foreign Affairs, as re- 
ported in my telegram of todav,* I understand that his Excellency has 
13 See No. 6. l 14 See No. 44. 


OFFICIAL DOCUMENTS ; 291. 


proposed that the modifications to be introduced into Austrian demands 
should be the subject of direct conversation between Vienna and St. 
Petersburg. 


No.: 46, 
Sir Edward Grey to Str E. Goschen 
(Telegraphic) 


Lonpon, Foreign Office, July 27, 1914. 

Gata Ambassador has informed me that German Government 
accept in principle mediation between Austria and Russia by the four 
Powers, reserving, of course, their right as an ally to help Austria if 
attacked. He has also been instructed to request me to use influence 
in St. Petersburg to localize the war and to keep up the peace of Europe. 

I have replied that the Servian reply went further than could have 
been expected to meet the Austrian demands: German Secretary of 
State has himself said’that there were some things in the Austrian note 
that Servia could hardly be expected to aecept. I assumed that Servian 
reply could not have gone as far as it did unless Russia had exercised 
conciliatory influence at Belgrade, and it was really at Vienna that mod- 
erating influence was now required. If Austria put the Servian reply 
aside as being worth nothing and marched into Servia, it meant that 
she was determined to crush Sefvia at all costs, being reckless of the con- 
- sequences that might be involved. Servian reply should at least be 


_ treated as a basis for discussion and pause. I said German Government ` 


should urge this at Vienna. 

I recalled what German Government had said as to the gravity of the 
situation if the war could not be localized, and observed that if Germany 
assisted Austria against Russia it would be because, without any refer- 
ence to the merits of the dispute, Germany could not afford to see Austria 
crushed. Just so other issues might be raised that would supersede the 
‘dispute between Austria and Servia, and would bring other Powers in, 
and the war would be the biggest ever known; but as long as Germany 
would work to keep the peace I would keep closely in touch. I repeated 
- that after the Servian reply it was at Vienna that some moderation 
must be urged. 


292 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


No. 47, 
Sir Edward Grey to Sir G. Euchanan 
(Telegraphic) 


Lonpen, Foreign Office, July 27, te 

See my TT of today te Sir E. Goshen.” 

I have been told by the Russian Ambassedor that in German and 
Austrian circles impression prevails that in any event we would stand - 
aside. His excellency deplored the effect that such an impression must 
produce. 

This impression ought, as I have pointed ot, to be dispelled by the 
orders we have given to the First Fleet, wh:ch ts concentrated, as it 
happens, at Portland, not to cisperse for mamceuvre leave. But I ex- 
plained to the Russian Ambassador that mv reference to it must not be. 
taken to mean that anything more than diplomatic action was promised. 

We hear from German and Austrien sources that they believe Russia 
will take no action so long as Austria agrees not to take Servian territory. 
I pointed this out, and added that it would be absurd if we were to ap- 
-pear more Servian than the Russians in our cealings with the German. 
and Austrian Governments. 


AP a a a 


No. 48. 
Sir E. Grey to Sir M. de Bunsen 


Lonvon, Foreiga Offies, July 27, 1914. 

Sir: 

Count Mensdorff told me by instruction today that the Servian Gov- 
ernment had not accepted the demands which she Austrian Government 
were obliged to address to them in order to secure permanently the most 
vital Austrian interests. Servia showed that ste did not intend to aban- 
don her subversive aims, tending toward coatinuous disorder in the 
Austrian frontier territories and their final disruption from the Austrian 
monarchy. Very reluctantly, and against their wish, the Austrian’ Gov-- 
ernment were compelled to <ake more sever2 measures to enforce a 
fundamental change of the attitude of enmity pursued up to now by 


-t See No. 37. 
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Servia. As the British Government knew, the Austrian Government 
had for many years endeavored to find a way to get on with their tur- 
bulent neighbor though this had been made very difficult for them by 
the continuous provocations of Servia. The Serajevo murder had made 
clear to every one what appalling consequences the Servian propaganda, 
had already produced, and what a permanent threat to Austria it in- 
volved. We would understand that the Austrian Government must 
consider that the moment had arrived to obtain, by means of the strong- 
est pressure, guarantees for the definite suppression of the Servian as- 
pirations and for the security of peace and order on the southeastern 
frontier of Austria. As the peaceable means to this effect were exhausted, 
the Austrian Government must at last appeal to force. They had not 
taken this decision without reluctance. Their action, which had no sort 
of aggressive tendency, could not be represented otherwise than.as an 
act of self-defense. Also they thought that they would serve a Huropean 
interest if they prevented Servia from being henceforth an element of 
general unrest, such as she had been for the last ten years. The high 
sense of justice of the British nation and of British statesmen could 
not blame the Austrian Government if the latter defended by the sword 
what was theirs, and cleared up their position with a country. whose 
hostile policy had forced upon them for years measures so costly as to 
have gravely injured Austrian national prosperity. Finally, the Austrian 
Government, confiding in their amicable relations with us, felt that 
they could count on our sympathy in a fight that was forced on them, 
. and on our assistance in localizing the fight, if necessary. 

Count Mensdorff added on his own account that, as long as Servia — 
was confronted with Turkey, Austria never took very severe measures 
because of her adherence to the policy of the free development of the 
Balkan States. Now that Servia had doubled her territory end popula- 
tion without any Austrian interference, the repression of Servian sub- 
versive aims was a matter of self-defense and self-preservation on Aus- 
tria’s part. He reiterated that Austria had no intention of taking 
Servian territory or aggressive designs against Servian territory. 

I said that I could not understand the construction put by the Austrian 
Government upon the Servian reply, and I told Count Mensdorff the 
substance of the conversation that I had had with the German oo 
bassador this morning about that reply. 
~ Count Mensdorff admitted that, on paper, the Servian reply aient 
seem to be satisfactory; but the Servians had refused the one thing—the 
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co-operation of Austrian officiels and police-—-which would be a real 
guarantee that in practice the Servians would-not. carry on their sub- 
versive campaign against Austria. 

I said that it seemed to me as if the Austrian Government believed 
that, even after the Servian reply, they coulc make war upon Servia 
anyhow, without risk of bringing Russia into the dispute. If they could 
make war on Servia and at the same time satis-y Russia, well and good; 
but, if not, the consequences would be incalculable. I pomted out to 
him that I quoted this phras from an expression of the views of the 
German Government. I feared that it would ke expected in St. Peters- 
burg that the Servian reply would diminish the tensicn, and now, when 
Russia found that there was increased tension the situation would be- 
come increasingly serious. Already the effect on Europe was one of 
anxiety. I pointed out that cuz fleet was to have dispersed today, but 
we had felt unable to let it disperse. We shouid not think of calling up 
reserves at this moment, and there was no menace in what we had 
done about our fleet; but, owing to the possibility of a European con- 
flagration, it was impossible for us to disperse oar forces at this moment. 
I gave this as an illustration of the anxiety that was felt. It seemed to 
me that the Servian reply already involved She greatest humiliation 
to Servia that I had ever seen a country unde-go, and it was very dis- 
appointing to me that the reply was treated by the Austrian Govern- 
ment as if it were as unsatisfactory as a blank negative. ; 

I am, &c., 
E. GREY. 


No, 49. 
Sir Edward Grey io Sir R. Roda 


London, Foreigr. Office, July 27, 1914. 
Sir: The Italian Ambassador informed Sir A. Nicolson today that the ` 
Italian Minister for Foreign Affairs agreed ertirely with my proposal | 
for a conference of four to be held in London. 
As regards the question of asking Russia, Auscria~-Hungary, and Servia 
to suspend military operations pending the resalt of the conference, the 
Marquis di San Guiliano would recommend tie suggestion warmly to 
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the German Government, and would inquire what procedure they would 
propose should be followed at Vienna. Iam, &c., 
: E. GREY. 


No. 50. 
Sir M. de Bunsen to Sir Edward Grey 


(Received July 31) 


VIENNA, J uly 23, 1914. 
Sit: I have the honor to transmit to you herewith the text of the 
Austro-Hungarian note announcing the declaration of war against 
Servia. a have, &c., 
: MAURICE DE BUNSEN. 


ENCLOSURE IN NO. 50. 
; Aka ~ re gy a h 
Copy of-Note verbale, dated Vienna, July 28, 1914 


(Translation) 


In order to bring to an end the subversive intrigues originating from Belgrade 
and aimed at the territorial integrity of the Austro-Hungarian monarchy, the Im- 
perial and Royal Government has delivered to. the Royal Servian Government a 
note in which a series of demands were formulated, for. the acceptance of which a 
delay of forty-eight hours has been granted to the Royal Government. The Royal 
Servian Government not having answered this note in a satisfactory manner, the 
Imperial and Royal Government are themselves compelled to see to the safeguarding 
of their rights and interests, and, with this object, to have recourse to force of arms. 

Austria-Hungary, who has just addressed to Servia, a iormal-declaration in con- 
formity with Article 1 of the convention of the 18th October, 1907, relative to the . 
opening of hostilities, considers herself henceforward in a state of war with Servia. 

In bringing the above to the notice of his Britannic Majesty’s Embassy, the Min- 
istry for Foreign Affairs has the honor to declare that Austria-Hungary will act 
during the hostilities in conformity with the terms of the Conventions of The Hague 
of the 18th October, 1907, as also with those of the Decleraticn of London of the 
28th February, 1909, provided an analogous procedure is adopted by Servia. 

The embassy is requested to be so good as to communicate the present notification 
2s £00b as possible to the British Government. 
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No. 3l. 
Sir F. Bertie to Sir Edward Groy. 


(E. eceived July 28) ` n , 

Parts, July 27,1914. 

Sir: l 
I have the honor to transmit to you herewith copy of a memorandum 
from the acting Minister for Foreign Affairs a3 to the steps to be taken 
to prevent an outbreak of hostilities between Austria-Hungary and 
Servia. I have, &c., l 
Francis BERTIE. 


ENZLOSURE IN NO, bl 
Note communicated to Sir F. Bertie by M Bienvenu-Martin 


(Translation) 


In a note of the 25th of this month, his excellency the British Ambassador in- 
formed the Government of the Fepublic that, in Sic E. Grey’s opinion, the only 
possible way of assuring the maintenence of peace in case of the relations between 
Russia and Austria becoming more strained would be f tke representatives of Great 
Britain, France, Germany, and Italy in Austria and Russia were to take joint ac- 
tion; and he expressed the wish to know if the Governuent of the Republic were dis- 
posed to welcome such a suggestion. 

The Minister for Foreign Affairs ad interim has the nonor to inform his excellency 
Sir F. Bertie that he has requested M. Jules Cambon to concert with the British 
Ambassador in Germany and to support eny represeniation which they may con- 
sider it advisable-to make to the Berlin Cabinet. 

In accordanċe with the desire expressed by the Britsh Government and conveyed 
to them by Sir F. Bertie in his note of the 26th of tLis month, the Government of 
the Republic have also authorizec. M. Paul Cambon to take part in the conference 
which Sir'E. Grey has proposed with a view to discovering a means of settling the 
present difficulties. l , 

The Government of the Republic is likewise ready ic instruct the reprasentatives 
at St. Petersburg, Vienna, and Belgrade to induce the Russian, Austrian, and Servian 
Governments to abstain from all active military opections pending the results of 
this conference. He considers, however, that the chence of Sir E. Grey’s proposal 
being successful depends essentially on the action which the Berlin Government 
would be willing to take at Vienna. Representations nade to the Austro-Hungarian 
Government for the purpose of bringing about a sus>ension of military operations. 
would seem bound to fail unless the German Government do not beforehand exercise 
their influence on the Vienna Cabinet. 

The President of the Council ad interim takes the opportunity, &c. i 

Paris, July 27, 1914. 
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Note Communicated by French Embassy, July 28, 1914 | 


(Translation) 


The Government of the Republic accepts Sir Edward Grey’s proposal’ 
in regard to intervention by Great Britain, France, Germany, and 
Italy, with a view to avoiding active military operations on the fron-. 
tiers of Austria, Russia, and Servia; and they have authorized M. P. 
Cambon to take part in the deliberations of the four representatives at 
the meeting which «s to be held in London. 

The French Ambassador in Berlin has received instructions to consult 
first the British Ambassador in Berlin, and then to support the action 
taken by the latter in pupu manner and degree as may be considered 
appropriate. 

M. Viviani is ready to send to the representatives of France in Vienna, 
St. Petersburg, and Belgrade instructions in the sense suggested i the 
British Government. 


a tt 


No. 53.. 


M. Sazonof, Russian Premier, to Count Benckendorif, Russian Am- 
. bassador at London 


(Telegraphic. —Communicated by Count Benckendorff, July- 28) 


(Translation) 


ST. PETERSBURG, July 27, 1914. 

The British eee ee came to ascertain whether we think it de- 
sirable that Great Britain should take the initiative in convoking a 
conference in London of the representatives of England, France, Ger- 
many, and Italy to examine the possibility of a way out of the present 
situation. 

I replied to the Ambassador that I have begun PERE with the 
Austro-Hungarian Ambassador under conditions which I hope may be 
favorable. I have not, however, received as yet any reply to the pro- 
posal made by me for revising the note between the two Cabinets. 

If direct explanations with the Vienna Cabinet were to prove im- 
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possible, I am ready to accept the British proposal, or any cther pro- 
posal of a kind that would bring about a favorable soluticn of the conflict. 

I wish, however, to put an end from this day forth to a misunderstand- 
ing which might arise from the answer given 2:7 the French Minister of 
Justice to the German Ambassador regarding counsels of moderation to 
be given to the Imperial Cabinet. 


eave 


No. 54. 
M. Sazonof to Count Benckendorff 


- 


(Telegraphic.—Communicated by Count Bencsendorff, July 28, 1314) 


Translation) an 


ST. PETERSBURG, July 15, (88,) 1914. 

My nen with the German Ambassaccr confirm my impression 
that Germany is, if anything, in favor of the uncompromising attitude 
adopted by Austria. 

The Berlin Cabinet, who could have preverted the whole of this crisis 
developing, appear to be exerting no influence on their ally. _ 

_ The Ambassador considers that the Serviar reply is insufficient. 

This attitude of the German Government is most alarming. 

It seems to me that England is m a better position than any other 
Power to make another attempt at Rerlin to induce the German Govern- 
ment to take the necessary action. There is no doubt that the key of 
the situation is to be found at Berlin. 





No. 55. 
Sir G. Buchanan to Sir Edward Grey 
(Telegraphic.—Received Juy 28) 


Sr. PETERSBURG, July 27, 1914. 
With reference to my telegram oi yesterdzy,'® I saw the Minister of 
Foreign Affairs this afterncon and found him very conciliatory and. 
more optimistic. 
) 36 See No. 44. 
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He would, he said, use all his influence at Belgrade to induce the 
Servian Government to go as far as possible in giving satisfaction to 
Ausia, but her territorial integrity must be guaranteed and her rights ~ 
as .a sovereign state respected, so that she should not become Austria’s 
vassal. He.did not know whether Austria would accept friendly .ex- 
chenge of views which he had proposed, but, if she did, he wished to keep 
in close contact with the other Powers throughcut the conversations 
that would ensue. 

He again referred to the fact that the obligations undertaken by Servia 
in 1908, alluded to in the Austrian ultimatum, were given to the Powers. 

I asked if he had heard of your proposal with regard to conference of 
the four Powers, and on his replying in the affirmative, I told- bim con- 
fidentially of your instructions to me, and inquired whether instead of 
such a conference he would prefer a direct exchange of views, which he 
had proposed. The German Ambassador, to whom I had just spoken, 
had expressed his personal opinion that a direct exchange of views would 
-be more agreeable to Austria-Hungary. 

His Excellency said he was perfectly ready to stand aside if the Powers 
eccepted the proposal for a conference, but he trusted that you would 
keer in touch with the Russian. Ambassador in the event of its taking 
plaze. 


No. 56. 
Sir M. de Bunsen to Sir Edward Grey 
aaa la J uly 28) 


: VIENNA, July 27, 1914. 
The Russian Ambasador had today a long and earnest conversation 
wita Baron Macchio, the Under Secretary of Stata for Foreign Affairs. 
-= He told him that, having just come back from St. Petersburg, he was . 
well acquainted with the views of the Russian Government and the 
state of Russian public opinion. .He could assure tim that if actual war 
‘broke out with Servia it would be impossible to localize it, for Russia 
_ was not prepared to give way again, as she had done on previous occa- 
sions, and especially during the annexation crises of 1909. He earnestly 
hored that something would be done before Servia was actually invaded. 
Barcn Macchio replied that this would now be difficult, as a skirmish ` 
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had nai taken place on the Danube, i in wŁich the Servians had been 
aggressors. The Russian Ambassador said thet he would do all he could 
_ to keep the Servians quiet pending any discussions that might yet take 
place, and he told me that he would advise his government to induce the | 
Servian Government to avoid any conflict as lng as possible, and to fall 
back before an Austrian advance. Time sc gained should suffice to 
‘enable a settlement to be reached. He had just heard of a satisfactory 
conversation which the Russian Minister for Foreign Affairs had yester- 
-day with the Austrian Ambassador at St. Petersburg. The former had 
‘agreed that much of the Austro-Hungarian ncte to Servia had been per- 
fectly reasonable, and in fact they had practically reached an understand- 
ing as to the guarantees which Servia might r2asonably be asked to give 
to Austria-Hungary for her future good behavior. The Russian Am- 
bassador urged that the Austrian Ambassador at St. Petersburg should 
be furnished with full powers to continue discussion with the Russian 
‘Minister for Foreign Affairs, who was very willing to advise Servia to 
yield all that could be fairly asked of her as an independent Power.. 
Baron Macchio promised to submit this suggestion to the Minister for 
Foreign Affairs. 


No. 57. 
‘Sir R. Rodd to Sir- Edward Grey ` 
Cee ge Juy 23) 


ROME, July 27, 1914. 
Minister for Force Affairs aai doubts. whether Germany will be 
willing to invite Austria to suspend military action pending the con- 
ference, but he had hopes that military cton may be practically de- 
` ferred by the fact of the conference meeting at once. As at present in- 
formed, he sees no possibilizy of Austria receding from any point laid 
down in her note to Servia, but he believes that if Servia will even now 
accept it Austria. will be satisfied, and if she had reason to think that 
such will be the advice of the Powers, Austris may defer action. Servia 
may be induced to accept note in its entirety on the advice of the four 
Powers invited. to the conference, and this would enable her to say that 

she had yielded tò Europe and not to Austris-Hungary alone. 
Telegrams from Vienna to the press here stating that Austria is favor- 
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ably impressed with the declarations of the Italian Government have, 
` the Minister for Foreign Affairs assures me, no foundation. He said be 
had expressed no opinion to Austria with regard to the note. He as- 
sured me both before and after communication of the note, and again 
today, that Austrian Government have given him assurances that they 
demand no territorial sacrifices from Servia. 


No. 58. 
Sir F. Bertie to Sir Edward Grey 
(Telegraphic. —Received July 28) 


Panis, July 28, 1 914. 

I communicated to the Acting Minister for Foreign Affairs this after- 
noon the substance of your conversation with the German Ambassador, 
recorded in your telegram to Berlin cf the 27th July. 

-His excellency is grateful for the communication. He said that it 
confirms what he had heard of your attitude, and he feels confident that 
your observations to the German Ambassador will have a good effect 
in tke interest oI peace. 


No. 59. 
Sir F. Bertie to Sir Edward Grey 
(Telegraphic.—Receiyed July 28) 


Paris, July 28, 1914. 
I informed the Acting Minister for Foreign Affairs today of your con- 


versation with the Russian Ambassador, as recorded in your telegram 


of. yesterday !8 to St. Petersburg. 

He is grateful for the communication and quite appreciates the impos- 
sibility for his Majesty’s Government +o declare themselves “solidaires” 
with Russia on a question between Austria and Servia, which in its 
present condition is not one affecting England. He also sees- that you 


7 See No. 46. . 18 See No. 47. 
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cannot take up an attitude at Berlin and Vienaa more Servian than that 
attributed in German and Austrian sources to the Russian Government. 

German Ambassador has stated that Austria would respect the integ- 
rity of Servia, but when asked whether her irdependence also wale be 
respected, he gave no assurar.ce. 


No. 60. 
Sir E. Goschen to Sir Edwcrd Grey 
(Telegravhic.—Received July 28) 


i BERLIN, July 28, 1914. 

Secretary of State spoke yesterday i in the same sense as that reported 
in my telegram of yesterday * to my French and Italian colleagues re- 
specting your proposal. I discussed with my two colleagues this morn- 
ing his reply, and we found, that while refusing the proposed conference, 
he had said to all of us that nevertheless he Cesired to work with us for 
the maintenance of general peace. We therefore deduced that if he is 
sincere in this wish he can only be objecting tc the form of your proposal. 
Perhaps he himself could be induced to suggest lines on which ‘he would 
find it possible to work with us. 


i 
No. 61. 


Sir M. de: Bunsen to.Sir Edward Grey 
(Telegraphic Received July 23) 


VIENNA, July 28, 1914. 
` Isaw Minister for Foreign Affairs this moming. 

His excellency declared that Austria-Hunzary cannot delay warlike 
proceedings against Servia, and would have to decline any suggestion 
of negotiations on basis of Servian reply. 

Prestige of Dual Monarchy was engaged, snd nothing could now pre- 

vent conflict. 


_ 9§ee No. 43. 
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No. 62. 
Sir M. de Bunsen to Sir Edward Qrey 
(Telegraphic.—Received July 28) 


VIENNA, July 28, 1914. > 

I spoke to Minister for Foreign Affairs today in the sense of your tele- 
gram of 27th July to Berlin. I avoided the word “mediation,” but 
said that, as mentioned in your speech,” which he had just read to me, 
you had hopes that conversations in London between the four Powers 
less interested might yet lead’ to an arrangemen>z which Austro-Hun- 
garian Government would accept as satisfactory and as rendering actual 
hostilities unnecessary. I added that you had regarded Servian reply as 
having gone far to meet just demands of Austria-Hungary; that you 
thought it constituted a fair basis of discussion during which warlike 
operations might remain in abeyance, and that Austrian Ambassador 
in Berlin was speaking in this sense. Minister for Foreign Affairs said 
quietly, but firmly, that no discussion could be accepted on basis of 
Servian note; that war would be declared today, ard. that well-known 
pacific character of Emperor, as well as, he might add, his own, might be 
accepted as a guarantee that war was both just and inevitable. This 
was a matter that must be settled directly between the. two parties im- 
mediately concerned. I said that you would hear with regret that hos- 
tilities could not be arrested, as-you feared that they might lead to com- 
plications threatening the peace of Europe. 

In taking leave of his excellency, I begged him to believe that if in 
the course of present grave crisis our point of view should sometimes 
differ from his, this would arise, not from want cf sympathy with the 
many just complaints which Austria-Hungary had against Servia, but 
from the fact that, whereas Austria-Hungary put first her quarrel with 
Servia, you were anxious in the first instance for peace of Europe. I 
trusted this larger aspect of the question would appeal with equal force 
to his excellency. He said he had it also in mind, but thought that 
- Russia ought not to oppose operations like those impending, which did 
‘not aim at territorial aggrandizement and which could no longer be 
postponed. 


_ See No. 46. a “Hansard,” Vol. 65, No. 107, Cols. 931, 932, 933. 
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No. 63. 
Sir R. Roda to Sir Edward Grey 
(Telegraphic.—Received July 28) 


Rome, July 28, 191 4. 
Your telegram of 25th July to Paris.” 
_ I have communicated substance to Minister for Foreign’ Affairs, who 
immediately telegraphed in precisely similar terms to Berlin and Vienna. 


No. 64. 
Sir R. Rodd to Sir Edward Grey 
A E PT J uly 23) 


ROME, July 28, 1914. 

At the request of the Minister for Foreign Afeirs I submit the follow- 
mg to you: 

In a long conversation this morning Servian Chargé d’Affaires had 
said he thought that if some explanations were given regarding mode in 
which Austrian agents would require to intervene under Article V and 
` Article VI, Servia might still accept the whole Austrian note. : 

Asit was not to be anticipated that Austria vould give such explana- 
tions to Servia, they might be given to Powers engaged in: discussions, 
who might then advise Servia to accept without conditions. 

The Austro-Hungarian Government had in tae meantime published a 
long official explanation of grounds on which Servian reply was con- 
sidered inadequate. Minister for Foreign Affairs considered many 
points besides explanation—such as slight verkal difference in sentence 
regarding renunciation of propaganda—quite childish, but there was a 
passage which might prove useful in facilitating such a course as.was 
considered practicable by the Servian Chargé P Affaires. It was stated 
that co-operation of Austrian agents in Servia was to be only in investiga- 
tion, not in judicial or administrative measures. Servia was said to have 


22 See No. 27. 
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wilfully misinterpreted this. He thought, ao that ground might 
be cleared here. 

I only reproduce from memory, as I had not yez received text of Aus- 
trian declaration. 

Minister impressed upon me, above all, his anxiety for the immediate © 
beginning of discussion. A wide general latitude to accept at once every 
point or suggestion on which he could be in agreement with ourselves 
and Germany had been given to Italian Ambassador. 


Oe aint pm ae eal 


No. 665. 
: Mr. Crackanthorpe tc Sir Edward Grey 
| ee ene July 28) 
Niss, July 28, 1914. 
I ive urged on the Servian Government the greatest moderation 
pending efforts bemg made toward a peaceful solution. l 


Two Servian steamers fired on. and damaged, and two Servian mer- 
chant vessels have been captured by s Hungarian monitor at Orsova. 





No. 66. 
Mr. Crackanthorpe te Sir Edward Grey 
(Telegraphic.—Received July 28) 


Nisu, July 28, 1 91 4e 
Telegram received here that war declared by Austria. 





No. 67. 


Sir Edward Grey to Sir E. Goschen 
(Telegraphic.—Received July 28) 
Lonpon, Foreign Office, July 28, 1914. 


Explanation given in your telegram of the 27th July * of what was 
my idea in proposing a ona is quite right. It would not be an 


8 See No. 43. 
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aao but a private and informal discusion to ascertain what. 
suggestion could be made for = settlement. No suggestion would be 
put forward that had not previously been ascertained fo be accept- 
able to Austria and Russia, wizh whom the mediating Powers could 
easily keep in touch through their respective alles. 

But as long as there is a prozpect of a direct exchange of views be- 
tween Austria and Russia, I would suspend every other SuBe SHOR): as I 
entirely agree that it is the most preferable method of all. 

I understand that the Russian Minister for Toreign Affairs has pro- 
posed a friendly exchange of views to the Austrian Government, and if 
the latter accepts, it will no doubi relieve the tension and make the situa- 
tion less critical. 

It is very satisfactory to hear from the German iaado here 
_ that the German Government have taken actiom at Vienna in the sense 
of the conversation recorded in my telegram of y esterday to you.”4 


tt 


| No. 68. 
Sir Edward G-zy to Sir E. Gcschen 
(T2legraphic) 


London, Foreign Office, July 28, 1914. 
German Government, having accepted principle of mediation between 
Austria and Russia by the four Powers, if necessary, I am ready to pro-. 
pose that the German Secretary of State should suggest the lines on 
which this principle should be azplied. I will, however, keep the idea in 
reserve until we see how the cczversations between Austria and Russia 
progress. 





No. 69. 
Sir Edward Grey to Sir G. Buchanan 
(Telegraphic) 


Lanpon, Foreign Office, July 28, 1914. 
It is most satisfactory that there is a prospect of direct exchange off 


2 Zee No. 46. 
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views between the Russian and Austrian Governments; as reported in 
your telegram of the 27th July.”® 

I am ready to put forward any practical proposal that would facilitate 
this, but I am not quite clear as to what the Russian Minister for Foreign 
Affairs proposes the Ministers at Belgrade shculd do. Could he not 
first mention in an exchange of views with Austria his willingness to 
co-operate In some such scheme? It might then ‘take more concrete 
shape. 


- 


No. 70. 
Telegrams Communicated by Count aa July 29, 1914 ` 


(1) TELEGRAM FROM M. SAZONOF TO RUSSIAN AMBASSADOR AT BERLIN, 1 DATED ` 
JULY 28, 1914 


In consequence of the declaration of war by Austria against Servia, — 
the Imperial Government will announce to-morrow (29th) the mobiliza- 
tion in the ‘military circonscriptions of Odessa, Kieff, Moscow, - and 
Kazan. Please inform German Government, zonfirming the absence 
in Russia of any aggressive intention against Germany. 

The Russian Ambassador at Vienna has not been recalled from his 

post. 


(2) TELEGRAM TO COUNT BENCKENDORFF 


The Austrian declaration of war clearly puts an end to the idea of 
direct communications between Austria and Russia. Action by London 
Cabinet in order to set on foot mediation with a view to suspension of 
military operations of Austria against Servia is now most urgent. 

‘Unless military operations are stopped, mediation would only allow 
matters to drag on and give Austria time to crush Servia. 


25 See Wo. 55. 
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No. 71. 


Sir E. Goschen to Sir Edward Frey 
(Telegraphic.—Received July 29) 


BERLIN, July 28, 1914. 

At aao of Imperial Chancellor, I called upon his excellency this 
evening. He said that he wished me to tall you that he was most anxious 
that Germany should work together with England for maintenance of 
general peace, as they had done successfully in the-last European crisis. 
He had not been able to accept your proposal for a conference ‘of repre- 
sentatives of the great Powers, because he did not think that it would 
be effective, and because such a conference woukl, in his opinion, have 
had appearance of an “Areopagus” consisting af two Powers of each 
group sitting in judgment upon the two remaining Powers; but his in- 
ability to accept proposed conference must not be regarded as militating 
against his strong desire for effective co-operation. You could be as- 
‘sured that he was doing his very best both at Vienna and &t. Petersburg 
to get the two governments to discuss the situacion directly with each 
other and in a friendly way. Hə had great hopes that such discussions 
would take place and lead to a satisfactory result, but if the news were 
true which he had just read in the papers, that Russia had mobilized 
fourteen army corps in the south, he thought situation was very serious, 
and he himself would be in a very difficult position, as in these circum- 
stances it would be out of his power to continue to preach moderation 
at Vienna. He added that Austria, who as yet was only partially mobil- 
izing, would have to take similar measures, anc if war were. to result, 
Russia would be entirely responsible. I ventured to say that if. Austria 
refused to take any notice of Servian note, whch, to my mind, gave | 
way in nearly every point demanded. by Austria. and which in any case 
offered a basis for discussion, surely a certain portion of responsibility 
would rest with her. His excellency said that he did not wish to discuss 
Servian note, but that Austria’s standpoint, anc in this he agreed, was 
that her quarrel with Servia was a purely Austr:an concern with which 
Russia had nothing to do. He reiterated his desire to co-operate with 
England.and his intention to do his utmost to maintain general peace. 
“A war between the great Powers must be avoided,” were his last words. 

Austrian colleague said-to me today that a general war was most un- 
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likely, as Russia neither wanted nor was in a position to make war. I 
think that that opinion is shared by many people here. 


oe 72. 
Sir Q. E to Sir Edward Tr 
oeaan: —Received July 29) 


ST. PETERSBURG, July 28, 1914. 

Minister for Foreign Affairs begged me to thank you for the language 
you had held to the German Ambassador, as reported in your telegram 
to Berlin, substance of which I communicated to his excellency. He 
took a pessimistic view of the situation, having received the same dis- 
quieting news from Vienna as had reached his Majesty’s Government. 
I said it was important that we should know the real intentions of the 
` Imperial Government, and asked him whether he would be satisfied with 
. the assurance which the Austrian Ambassador had, I understood, been 
instructed to give in respect of Servia’s integrity and independence. I 
added that I was sure any arrangements for averting a European: war 
wculd be welcomed by his-Majesty’s Government. In reply his excel- 
_ lency stated that if Servia were attacked, Russia would not be satisfied 
with any engagement which Austria might take on these two points, and 
that order for mobilization against Austria would be issued on the day 

that Austria crossed Servian frontier. 

I told the German Ambassador, who appealed to me to give moderat- 
ing counsels to the Minister for Fore:gn Affairs, that from the beginning 
I had not ceased to do so, and that the German Ambassador at Vienna 
should now in his turn use his restraining influence. I made it clear to 
his excellency that, Russia being thoroughly in earnest, a general war 
could not be averted if Servia were attacked by Austria. 

As regards the suggestion of conference, the Ambassador had received 
no instructions, and before acting with me the French and Italian Am- 
bassadors are still waiting for their final instructions. 


26-See' No. 46. 
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No. 73. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.—Received July 29) 


VIENNA, July 28, 191 kh 
I have eer note verbale from Ministry for Foreign Affairs, stat- 
ing that, the Servian Government not having replied to note of 28d 
July * in a satisfactory manner, Imperial anc Royal Government is 


`- compelled itself to provide for arotection of ite rights, and to have re- 


course for that object to force cc arms: Austria-Hungary has addressed 
to Servia formal declaration, eccording to Aricle 1 of convention of - 
18 October, 1907, relative to. opening of hcstilities, and considers 
herself from today, in state of war with Servia, Austria-Hungary will 
conform, provided Servia does so, to stipulations of Hague conven- 
tions of 18th October, 1907, end to declarat:on of London of 26th 
February, 1909. 


| No. 74. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphie.—Received July 29) 


VIENNA, July 28, 1914. 

I am informed by the Russian Ambassador that the Russian Govern- 
ment’s suggestion has been dec‘ined by the Austro-Hungarian Govern- 
ment. The suggestion was to the effect that tie means of settling the - 
Austro-Servian conflict should be discussed dwectly between Russian 
Minister for Foreign Affairs and the Austrian Ambassador at St. Peters- 
burg, who should be authorized accordingly. 

The Russian Ambassador thinks that a conference in London of the 
less interested Powers, such as you have proposed, offers now the only 
prospect of preserving peace of Europe, and he is sure that the Russian 
Government will acquiesce willingly in your proposal. So long as op- 
posing armies have not actually come in contact, all hope need not be 
abandoned. . 

= See No. 4, 


OFFICIAL LOCUMENTS ' 3il 
No. 75. 


Sir E. Goschen to Sir Edward Grey 
` (Telegraphic.—Received July 29) 


: BERLIN, July 29, 1914. 

I was xt for again today by the Imperial Chancellor, who told me 
that he regretted to state that the Austro-Hungarian Government, to 
whom he had at once communicated your opinion, had answered that 
‘events had marched too rapidly and that it was therefore too late to act 
upon your suggestion that the Servian reply.might form the basis of 
discussion. His excellency had, on receiving their reply, dispatched a 
message to Vienna, in which he explained that, although a certain desire 
- had, in his opinion, been shown in tha Servian reply to meet the demands - 
of Austria, he understood entirely that, without some sure guarantees 
that Servia would carry out in their entirety the demands made upon 
her, the Austro-Hungarian Government could not rest satisfied in view 
.of their past experience. He had then gone on to say that the hostilities 
which were about to be undertaken against Servia had presumably the _ 
exclusive object of securing such guarantees, seeing that the Austrian 
Government already assured the Kussian Government that they had 
no territorial designs. 

He advised the Austro-Hungarian Government, should this view be 
correct, to speak openly in this sense. The holding of such language 
_ would, he hoped, eliminate all possible misunderstandings. 

As yet, he told me, be had not received a reply from Vienna. 

From the fact that he had gone so far in the matter of giving advice 
at Vienna, his excellency hoped that you would realize that he was sin- 
cerely doing all i in his power to prevent danger of European complica- 
tions. 

The fact of his communicating this information to you was a proof cf 
the confidence which he felt in you and evidence of his anxiety that you 
should know he was doing his best to support your efforts in the cause of 

general peace, efforts which he sincerely appreciated. 
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Wo. 76. 
Sir E. Gosches to Sir Edward Crey 
(Telegraphic.—Received July 2%) 


BERLIN, July 29, 1914. 

I found ‘Secretary of State-vezy depressed tolay.. He reminded me 
that he had told me the other day that he had to be very careful in giving 
advice to Austria, as any idea thattthey were being pressed would ‘be 
likely to cause them to precipitzte matters and present a fait accompli. 
This had, in fact, now happened, and he was not sire that his communi- 
cation of your suggestion that Servia’s reply offezed a basis for discus- 
sion had not hastened declaration of war. He was much troubled by 
reports of mobilization in Russia end of certain miitary measures, which 
he did not specify, being taken in France. He subsequently spoke of 
these measures to my French co league, who informed him that French 
Government had done nothing more than the German Government had 
done, namely, recalled officers om leave. His excellency denied German 
Government had done this, but as a matter of fact it is true. My French 
‘colleague said to Under Secretar of State in course of conversation that 


. < geemed to him that when Austria had entered Servia, and so satisfied 


her military prestige, the moment might ther be favorable for four 
disinterested Powers to discuss s:tuation and com=2 forward with sugges- 
tions for preventing graver complications. Uncer Secretary of State 
seemed to think idea worthy of consideration, es he replied that would 
be a different matter from conference proposed Ly you. l 
Russian Ambassador returned today and nas informed Imperial 
Government that Russia is mobilizing in four southern governments. 





No. Tis 
Sir Edward Grey to Sir E. Gesshen 


pan 


(Telegraphic) 


L=npon, Foreign Office, July 29, 1914: 
I much appreciate the language of Chancellor, as reported in your 
telegram of today.” His excellency may rely uson it that this country 
will continue, as heretofore, to strain effort to secure peace and to avert 


£ See No, 75, 
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the calamity we all fear. If he can induce Austria to satisfy Russia 
and to abstain from going so far as to come into collision with her, we 
shall all join in deep gratitude to his excellency for having saved the 
peace of Europe. . 


eee a o e Á 


No. 73. 
Sir G. Buchanan to Sir Edward Grey 
(Telegraphic.—Recz2ived July 29) 


ST. PETERSBURG, July 29, 1914. 

Partial mobilization was ordered today. 

I communicated the substance of your telegram of the 28th instant ” 
to Berlin to the Minister for Foreign Affairs in accordance with your in- 
structions, and informed him confidentially of remarks as to mobiliza- 
tion which the German Secretary of State had made to the British 
Ambassador at Berlin. This had alrzady reached his excellency from 
another source. The mobilization, he explained, would only be directed 
against Austria. 

Austrian Government had now definitely declined direct conversation 
between Vienna and St. Petersburg. The Minister for Foreign Affairs 
said he had proposed such an exchanze of views on advice of German 
Ambassador. He proposed, when informing German Ambassador of 
this refusal of Austria’s, to urge that a return should be made to your 
proposal for a conference of four Ambassadors, or, at all events, for an 
exchange of views between the three Ambassacors, less directly in- 
terested, yourself, and also the Austrian Ambassador if you thought it 
advisable. Any arrangement approved by France and England would 
be acceptable to him, and he did not care what form such conversations 
took. No time was to be lost, and the only way to avert war was for 
you to succeed in arriving, by means of conversations with Ambassadors, | 
either collectively or individually, at some formula which Austria could 
be induced to accept. Throughout Russian Government had been 
perfectly frank and conciliatory, and had done all in their power to 
maintain peace. If their efforts to maintain peace failed, he trusted 
that it would be realized by the British public that it was not fault of 
' the Russian Government. _ 
I asked him whether he would raise objections, if the suggestion made 
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in Rome telegram of 27th July," which I mentioned to him, were carried 
out. In reply his excellency said that he would agree to anything ar- 


ranged by the four Powers, provided it was acceptable to Servia; he 


could not, he said, be more Servian than Serv:a. Some supplementary 


statement or explanations would, however, hare to be made in order to - 


tone down the sharpness of the ultimatum. 

Minister for Foreign Affairs said that proposal referred to in your tele- 
gram of the 28th instant * was one of secondary importance. Under al- 
tered circumstances of situation he did not attazh weight toit. Further, 
the German Ambassador had informed his excallensy, so the latter told 
me, that his government were zontinuing at Vienna to exert friendly in- 
fluence. I fear that the German Ambassador will not help to smooth 
matters over, if he uses to his own government the same language as he 
did to me today. He accused the Russian Government of endangering 
the peace of Europe by their mobilization, anc said, when I referred to 
‘all that had been recently done by Austria, that he could not discuss 
such matters. I called his attention to the fect that Austrian consuls 
had warned all Austrian subjects liable to mi-itary service to join the 
colors, that Austria had already partially mobilized, and had now de- 
clared war on Servia.’ From what had passed during the Balkan crises, 
she knew that this act was one which it was im>ossible without humilia- 
tion for Russia to submit to. lad not Russia > y mobilizing shown that 
she was in earnest? Austria would have tradad on Russia’s desire for 
peace, and would have believed that she could go to any lengths. Minis- 
ter for Foreign Affairs had given me to understand that Russia would 
not precipitate war by crossing frontier immediately, and a week or 
more would, in any case, elaps2 before mobilization was completed. In 
order to find an issue out of a dangerous situation, It was necessary that 
we should in the meanwhile all work together. 





No. 79. 
Sir M. de Bunsen to Sir Edwerd Grey 


(Telegrapkic.—Received July 29) 


. VIENNA, July 29, 1914. 
There is at present no step which we could usefully take to stop war 
with Servia, to which Austrc-Hungarian Government are now fully 


39 See No. 57. 31 See No. 69. 


$ 


a 
Daal 


OFFICIAL DCCUMENTS B15 


‘committed by the Emperor’s appeal zo his people, which has been pub- 
shed this morning, and by the declaration of war. French and Italian 
Ambassadors agree with me in this view. If the Austro-Hungarian 
‘Government would convert into a binding engagement to Europe the 
ceclaration which has been made at St. Petersburg to the effect that she 
cesires neither to destroy the independence of Servia nor to acquire 
Servian territory, the Italian Ambassador thinks that Russia might be 
induced to remain quiet. This, however, the Italian Ambassador is 
convinced the Austrian Government would refuse to do. 


No. 80. 
Sir R. Rodd to Ser Edward Grey 
(Telegraphic.—Rezeived July 29) 


ROME, July 29, 1914. 

In your telegram of the 27th instant * to Berlin, German Ambassador 
was reported to have accepted in principle the idea of a conference. ' 
This is in contradiction with the telegram of the 27th instant 3 from 
Berlin. 

Information received by the Italian Government from Berlin shows 
that German view is correctly represented in Sir E. Goschen’s telegram 
cf the 27th July,’ but what creates difficulty is rather the “conference,” 
so the Minister for Foreign Affairs understands, than the principle. He 
is going to urge, in a telegram which ae is sending to Berlin tonight, ad- 
terence to the idea of an exchange of views in London. He suggests 
that the German Secretary of State might propose a formula acceptable 
_to his government. Minister for Foreign Affairs is of opinion that this 
exchange of views would keep the doar open if the direct communication 
ketween Vienna and St. Petersburg fails to have any result. He thinks 
that this exchange of views might be concomitant with such direct 
communication. 

The German Government are also being informed that the Italian 
Government would not be pardoned by pub!“ opinion here unless they 
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had taken: every possible step so as to avoid war. ` He is urging that the. 
German Government must lend their co-operation in this. 
-= He added that there seemed to be a difficulty in making Germany 
believe that Russia was in earnest. As Germany, however, was really . 
anxious for good relations with ourselves, if she believed that Great ` 
‘Britain would act.with Russia and France he thought it would have a 
great effect. ; 
Even should it prove impossible to induce Germany to take part, he 
would still advocate that England and Italy, each as representing one 
group; should continue to exchange views. 





No. 81. 
Sir Edward Grey to Sir R. Rodd 


(Telegraphic.) | 
Lownpon, Foreign Office, July 29, 191 4. 

With reference to your telegram of yesterday.** 

It-is impossible for me to initiate. discussions with Ambassadors here, 
as I understand from Austrian Minister for Fcreign Affairs that Austria 
will not accept any discussion on basis of Servian note, and the inference 
of all I have heard from Vienna and Berlir is that Austria will not 
accept any form of mediation by the Powers as between Austria and 
Servia. Italian Minister for Foreign Affairs must therefore speak at 
Berlin and Vienna. I shall bé glad if a favorable reception is given to 
any suggestions he can make there. 





| No. 82. 
Mr. Beaumont to Sir Edward Grey 
(Telegraphic.—Received: July 29) 


CONSTANTINOPLE, July. 29, 1914. . 
I understand that the designs of Austria may extend considerably 
beyond the sanjak and a punitive occupation of Servian territory. I 


H See No. 64. 7 
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gathered this from a remark let fall by the Austrian Ambassador here, 
who spoke of the deplorable economie situation of Salonica under Greek - 


administration: and of the assistance 2n which the Austrian Army could 


count from Mussulman population discontented with Servian rule. 


. No. 83. 


Mr. Crackanthorpe te Sir Edward Grey 
(Telegraphic.—Rezeived July 29) 


NısH, July 29, 1914. 
I have been requested. by Prime Minister to.convey to you expression 
of his deep gratitude for the statemant which you made on the 27th 
instant in the House of Commons. 


No. $4. 
Sir Edward Grey to Sir E. Goschen 


(Telegrarhic.) 


Lonpon, Foreign Office, July 29, 1914. 

The German Ambassador has been instructed by the German Chan- 
eellor to inform me that he is endeavoring to mediate between Vienna 
and St. Petersburg, and he hopes with good success. Austria and Russia 
seem to be in constant touch, and h2 is endeavcring to make Vienna 
explain in a satisfactory. form at St. Petersburg ths scope and extension 
of Austrian proceedings in Servia. I told the German. Ambassador that 
an agreement arrived at direct between Austria and Russia would be 
the best possible solution. I would gress no proposal as long as there 
was a prospect of that, but my information this morning was that the 
Austrian Government had declined the suggestion of the Russian Gov- 
ernment that the Austrian Ambassador at St. Petersburg should be 
authorized to discuss directly with the Russian Minister for Foreign 
Affairs the means of settling the Austro-Servian conflict. The press 


correspondents at St. Petersburg had been told that Russian Govern- 


DLO THE AMERICAN JOURNAL OF INTERNŁTIONAL LAW 


ment would mobilize. The German Government had said that they 
were favorable in principle to mediation between Russia and Austria if 
necessary. They seemed to think the particulzr method of conference, 
consultation, or discussion, or even conversations à quatre in London 
too formal a method. I urged that the German Government should 
suggest any method by which the influence of -he four Powers could be 
used together to prevent war between Austra and Russia. France 
agreed, Italy agreed. The whole idea of meciation or mediating in- 
fluence was ready to be put into operation by any method that Germany 
could suggest if mine was not acceptable. In fact, mediation was ready 
to come into operation by any method that Germany thought possible 
if only Germany would “press the buston” in tae interests of peace. 


nd 


No. 85. 
Sir E. Goschen to Sir Edward Grey 
(Telegrapnic.—Received July 29) to 


BERLIN, July 29, 1914. 

I was asked to call upon the Chancellor tonight. His Excellency had 
just returned from Potsdam. 

He said that should Austria be attacked bv Russia a European con- 
flagration might, he feared, become inevitable, owing to Germany’s 
` obligations as Austria’s ally, in spite of his continued efforts to maintain 
peace. He then proceeded tc make the follovi-ng strong bid for British 
neutrality. He said that it was clear, so far as he was able to judge the 
main principle which governed British policy, zhat Great Britain would 
never stand by and allow France to be crushed in any conflict there 
might be. That, however, was not the object =t which Germany aimed. 
Provided that neutrality of Great Britain wer= certain, every assurance 
would be given to the British Government toat the Imperial Govern- 
ment aimed at no territorial acquisitions at the expense of France should 
they prove victorious in any war that might ensue. 

I questioned his excellency about the Frerch colonies, and he said 
that he was unable to give a similar undertssing in that respect. As 
regards Holland, however, his excellency said that, so long as Germany’s 
adversaries respected the integrity and neutrality of the Netherlands, 
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Germany was ready to give his Majest7’s Government an assurance that 
she would do likewise. It depended upon the action of France what oper- 
ations Germany might be forced to enter upon in Belgium, but when the 
war was over Belgian none would be respected if she had not sided 
against Germany. 

His excellency ended by saying that ever since he had been Chancellor 

the object of his policy had been, as you were aware, to‘ bring about an 
understanding with England; he trusted that these assurances might 
form the basis of that understanding which he so much desired. He 
had in mind:a general neutrality agreement between England and Ger- 
- many, though it was of.course at the present moment too early to dis- 
cuss details, and an assurance of British neutrality in the conflict which 
the present crisis might possibly produce, would enable him to os for- 
ward to realization of his desire. 

In reply to his excellency’s inquiry how I thought his request would 
appeal to you, I said that I did not think it probable that at this stage 
of events you would care to bind yourself to any course of action and ` 
that I was of opinion that you would desire to retain full liberty. 

Our conversation upon this subject having come to an end, I commu- 
nicated the contents of your telegram of today * to his excellency, who 
expressed his best thanks to you. 


X 


No. 86. 
| Sir R. Rodd to Sir Edward Grey 
(Telegraphic —Received J uly 29) 


Rome, July 29, 1914. 
Minister’ for Foreign J Affairs thinks that moment is past for any further 
discussions on basis of Servian-note, in view of communication made 
today by Russia at Berlin regarding partial mobilization. The utmost 
he now hopes for is that Germany may use her influence at Vienna to 
prevent or moderate any further demands on Servia. 


‘45 See No. 77. 
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No. 87. 
Sir Edward Grey to Sir F. Bertie 


LONDON, Foreign Office, July 29, 1914. 

Sir: After telling M. Cambon today how grave the situation serie! to 
be, I told him that I meant to tell the Germar. Ambassador today that 
he must not be misled by the friendly tone of ocr conversations into any 
sense of false security that we should’ stand aside if all the efforts to - 
preserve the peace, which we were now making in common with Ger- 
_ many, failed. But I went on to say to M. Cambon that I thought it 

necessary to tell:him also that the public opinion here approached the 
present difficulty from a quite different point of view from that taken 
during the difficulty as to Morocco a few years ago. In the case of 
Morocco the dispute was one in which France was primarily interested, 
and in which it appeared that Germany, in an <ttempt to crush France, 
was fastening a quarrel on France on a question that was the subject 
of a special agreement between France and us. In the present case the 
dispute between Austria and Servia was not on3 in which we felt called 
to take a hand. Even if the question became cne between Austria and | 
Russia we should not feel called upon to take a hand in‘it. It would 
then be a question of the supremacy of Teutor or Slav—a struggle for 
supremacy in the Balkans; and our idea had always been to avoid being 
drawn into a war over a Balkan question. If Germany became involved 
and France became involved, we had not made up our minds what we 
should do; it was a case that we should have to zonsider. France would 
then have been drawn into a quarrel which was not hers, but in which, 
owing to her alliance, her honor and interest obiged her to engage. We 
were free from engagements, and we should have to decide what British 
interests required us to do. I thought it necessary to say that,. because 
as he knew, we were taking all precautions witk regard to our fleet, and 
I was about to-warn Prince Lichnowsky not to count on our standing 
aside, but it would not be fair taat I should les M. Cambon ‘be misled _ 
into supposing that this meant that we had cecided what to do in a 
contingency that I still hoped might not arise. 

M.-Cambon said that I had explained the sitaation very albay He 
understood it to be that in a Balkan quarrel and in a struggle for su- 
premacy between Teuton and Slav we should not feel called to inter- 
vene; should other issues be raisėd, and Germany and France become 
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involved, so that the auen rer one of the hegemony of Europe, 
we should then decide what it was necessary for us to do. He seemed 
quite prepared for this announcement, and made no criticism upon it. 

He said French opinion was calm, but decided. He anticipated a 
cemand from Germany that France would be neutral while Germany 
= ettacked Russia. This assurance, France, of course, could not give; 
che was bound to help Russia if Russia was attacked 

Lam, &c., 


E. GREY. 


No. 38 
Sir Edward Grey to Sir E. Goschen 


Lonpon, Foreign Office, Ti 29, 1914. 

Sir: I told the German Ambassador this afternoon of the information 
that I had received, that Russia had informed Germany respecting her 
mobilization. I also told him of the communication made by Count 
Benckendorff, that the Austrian declaration of war manifestly rendered 
vain any direct conversations between Russia and Austria. I said that 
the hope built upon those direct conversations by the German Govern- 
ment yesterday had disappeared today. Today the German Chancellor. 
was working in the interest of mediation in Vienna and St. Petersburg. 
T he succeeded, well and good. If not, it was more important than ever 
taat Germany should take up what I had suggested to the German 
“Lmbassador, this morning, and propose some method by which’ the 
four Powers should be able to work together to keep the peace of Europe. 
I pointed out, however, that the Russian Government, while desirous 
cf mediation, regarded it as a condition that the military operations 
against Servia should be suspended, as otherwise a mediation would 
anly drag on matters and give Austria time to crush Servia. It was of 
course too late for all military operations against Servia to be suspended. 
In a short time, I supposed, the Austrian forces would be in Belgrade, 
and in occupation of some Servian territory. But even then it might be 
possible to bring some mediation into existence, if Austria, while saying 
taat she must hold the occupied territory until she had complete satis- 
faction from Servia, stated that she would not advance further, pending 
an effort of the Powers to mediate between her and Russia. 
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The German Ambassador said that he had alraady telegraphed Berlin. 
what I had said to him this morring. I am, &c., 
. E. GREY. 


HN a 


Na. 89. 
Sir Edward Grey to Sir E. Goschen 


Lonpon, Foreign Office, July 29, 1914. 

Sir: After speaking to the German Ambassacor this afternoon about 
the European situation, I said shat I wished to say to him, in a quite 
private and friendly way, something that was oa my mind. The situa- 
tion was very grave. While it was restricted so the issues at present 
actually involved we had no thougtt of interferirg init. But if Germany 
became involved in it, and ther. France, the issue might be so great that 
it would involve all European -nterests; and I did not wish him to be 
misled by the friendly tone of our conversatior—which. I hoped would 
continue—into thinking that we should stand aside. — 

He said that he quite understood this, but he asked whether I meant 
that we should under certain circumstances intervene. 

I replied that I did not wish to say that, or to use anything that was 
like a threat or an attempt to apply pressure by saying that, if things 
became worse, we should intervene. There would be no question of 
our intervening if Germany was not involved, cr even if France was not 
involved. But we knew very well that if the issue did become such that 
we thought British interests recuired us to intervene, we must intervene 
at once, and the decision woulc have to be verz rapid, just as the deci- 
sions of other Powers had to be. I hoped that the friendly tone of our 
conversations would continue 43 ai present, anc that I should be able to 
keep as closely in touch with the German Government in working for 
peace. But if we failed in our tforts to keep the peace, and if the issue 
spread so that it involved practically every European interest, I did 
not wish to be open to any reproach from him that the friendly tone of 
all our conversations had mislec him or his government into supposing 
that we should not take actiom, ard to the reproach that, if they had 
not been so misled, the course o? things might have been different. 

The German Ambassador tcck no exception to what I had said; in- 
deed, he told me that it accorded with what he had already given in 
Berlin as his view of the situation. I am, &c., E. GREY. — 


-_ 


ot ray Arr, 
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No. %0. à 
Sir Edward Grey to Sir E. Goschen 


ONDON. Foreign Office, July 29, 1914. 

Sir: In addition to what passed with the German Ambassador this 
morning, as recorded in my telegram of the 29th July * to your excel- 
lency, I gave the Ambassador a copy of Sir Rennell Rodd’s telegram of 
the 28th July * and ‘of my reply to it. I said I had begun to doubt 
whethez even a complete acceptance cf the Austrian demands by Servia 
would now satisfy Austria. But there appeared, from what the Marquis 
di San Giuliano had said, to be a method by which, if the Powers -vere 
allowed to have any say in the matter, they might bring about complete 
satisfaction for Austria, if only the latter would give them an oppor- 
tunity. I could, however, make no proposal, for the reasons I have 
given in my telegram to you, and could only give what the Itelian 
Minister for Foreign Affairs had said to the German Ambassador for 
informetion, as long as it was understood that Austria would accept no 
discussion with the Powers over her dispute with Servia. As to media- 
tion between Austria and Russia, I said it could not take the form simply 
of urging Russia to stand on one side while Austria had a free hand to 
go to any length she pleased. That would not be mediation, it would 
simply be putting pressure upon Russa in the interests of Austria. The 
German: Ambassador said the view of the German Government was 
that Austria could not by force be humiliated, and could not abdicate 
her position as a great Power. I said I entirely agreed, but it was not a 


‘question of humiliating Austria, it was a questicn of how far Austria 


meant to push the humiliation of others. Thera must, of course, be - 
some humiliation of Servia, but Austzia might press things so far és to 
involve the humiliation of Russia. l 
“The German Ambassador said that Austria would not take Servian 
territory, as to which I observed that, by taking territory while leaving 


nominal Servian independence, Austria might turn Servia practically 


into a vassal state, and this would afect the whole position of Russia. 
in the Balkans. 

I observed that when there was a of European conflict it was 
impossible’ to say who would not be drawn into it. Even the Nether- 
lands apparently were taking precaut-ons. . 


% See No. 84. . 37 See Nec. 64. 38 See No. 81- 
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The German Ambassador said emphatically Itat some means must be 
found of preserving the peace of Europe. Iam, &c., - E. GREY. 





- No. 91. 
; i Sir Edward Grey to Sir M. de Bunsen 


| Lonpon, Foreigr: Office, July 29, 1914. 

Sir: The Austrian Ambassador told me tocay he had ready a long 
memorandum, which he propcsed to leave, and which he said gave an 
account of the conduct of Servise toward. Austria, and an explenation of 
how necessary the Austrian actien was. 

I said that I did not wish to discuss the merits of the question between 
Austria and Servia. The news today seemed to me very bad for the 
peace of Europe. The Powers were not allowed to help in getting satis- 
faction for Austria, which they might get if thay were given an oppor- | 
“tunity, and European peace wes at stake. 

Count Mensdorff said that the war with Servia must proceed. Austria 
could not continue to be exposed to the necessity of mobilizing again 
and again, as she had been obliged to do in recent years. She had no 
idea of territorial aggrandizement, and ail she wished was to make sure. 
that her interests were safeguarded. | 

I said that it would be quite possible, withcct nominally interfering 
with the independence of Servia or taking awa; any of her rater, to 
turn her into a sort of vassal state. 

Count Mensdorff deprecated this. 

In reply to some further remarks of mine, 1s to the effect that the 
Austrian action might have upor: the ‘Russian position in the Balkans, 
he said that, before the Balkan war, Servia had always been regarded as 
being in the Austrian sphere of influence. I am. Xc., E. Grey. 





No. 92. 
Sir Edward Grey to Sir R. Rodd 


Lonvon, Foreign Office, July 29, 1914. 
Sir: The Italian Ambassador made me todey a communication from 
the Marquis di San Guiliano suggesting that the German objections to 
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the mediation of the four Powers, a mediation that was strongly favored 
` by Italy, might be removed by some change in the form of procedure. 

I said that I had already anticipated this by asking the German Gov- 
ernment to suggest any form of procedure under which the idea of media- 
tion between Austria and Russia, already accepted by the German 
Government in-principle, could be apolied. Iam, &c., 

E. GREY. 


No. 93. | 
Telegrams Communicated by Count Benckendorff, July 30, 1914 
(1) RUSSIAN AMBASSADOR AT VIENNA TO M. SAZONDN 
(ieanalstion) 
(Telegraphic) 


VIENNA, July 15 (88), 1914. 

I spoke to Count Berchtold today in the sense of your excellency’s 
instructions. I brought to his notice, in the most friendly manner, how 
desirable it was to find a solution which,, while consolidating good rela- 
tions between Austria-Hungary and Russia, would give to the Austro- 
Hungarian monarchy genuine Buareniecs for its future relations with 
Servia. 

I drew Count Berchtold’s aisation to all the dangers to the peace of 
Europe which would be involved by an armed conflict. between Austria- 
Hungary and Servia. | 

Count Berchtold replied that he was well aware of the gravity of the. 
situation and of the advantages of a frank explanation with the St.. 
Petersburg Cabinet. He told me that, on the other hand, the Austro- 
Hungarian Government, who had only decided, much against their will, ` 
on the energetic measures which they had taken against Servia, could 
no longer recede, nor enter into any discussion about the terms of the 

Austro-Hungarian note. — 

Count Berchtold added that the. crisis had become so acute, and that 
public opinion had risen to such a pitch of excitement, that the govern- 
ment, even if they wished it, could no longer consent to such a course. 

This was all the more impossible, he said, inasmuch as the Servian reply 
itself furnished proof of the insincerity of Servia’s promises for the future. 
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` (2) M. SAZONOF TO COUNT BENCKENDORFF 


(‘Telegraphic.) 


—_ 


: Sr. PETERSBURG, July 16 (29), 1914. 
The German Ambassador informs me, in the name of the Chancellor, 
that Germany has not ceasec to exercise a moderating influence at 
Vienna, and that she will conticue to do so even efter the declaration 
of war. Up to this morning there has been no news that the Austrian 
army has crossed the Servian frontier. I have begged the Ambassador, 
to express my thanks to the Chancellor for the friendly tenor of this com- 
munication. I have informed sim of the miliary measures taken by 
Russia, none of which, I told aim, were direcied against Germany; I 
added that neither should they be taken as aggressive measures against 
Austria-Hungary, their explanation being the mobilization of the ereater i 
part of the Austro-Hungarian army. 

The Ambassador said that he was in favor cc eee explanations be- 
tween the Austrian Government and ourselves, and I replied that I, too, © 
was quite willmg, provided that the advice of the German Government, 
to which he had referred, found an echo at Vienna. 

I said atthe same time that we were quite ready to accept the pro- 
posal for a conference of the four Powers, a proposal with which, ap- 
parently, Germany was not in emtire sympathy. 

I told him that, in my opinion, the best manner of turning to keunt 
the most suitable methods of finding a peacečul solution would be by 
arranging for parallel discussions to be carried on by a conference of 
the four Powers—Germany, France, Englanc, and Italy—and by a 
direct exchange of views between Austria-Hungary and Russia on much | 
the same lines as occurred during the most critical moments of a y S 
crisis. 

I told the Ambassador that, after the concessions which had been 
made by Servia, it should. not >e very difficult to find a compromise to 
settle the other. questions whieh remained outstanding, provided that 
Austria showed some good-will and that all the Powers used their entire 
influence in the direction of cor.ciliation. 


$ 
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(3) M. SAZONOF TO COUNT BENCKENDORFF 
(Telegrapkic.) 


Sr. PETERSBURG, July 16 (29), 1914. 

At the time of my interview with the German Ambassador, dealt with 
in my preceding telegram, I had not yet received M. Schébéko’ s telegram 
of the 15th (28th) July. 
`- This telegram reports the refusal of the Vienna Cabinet to agree to a 
direct exchange of views with the Imperial Government. 

From now on nothing remains for us to do but to rely entirely on 
the British Government to take the initiative in the steps which they 
may consider advisable 


No. 94. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphie.—Rec2ived July 30) 


VIENNA, July 29, 1914. 

I learn that the mobilization of Russian corps destined to carry out 
operations on Austrian frontier has been ordered. My informant is 
Russian Ambassador: Ministry for Foreign Affairs here has realized, 
though somewhat late in the day, that Russia will not remain indifferent 
in present crisis. ‘I believe that the news of Russian mobilization will 
not. be a surprise to the Ministry, but so far it is not generally known in 
Vienna this evening. Unless mediation which German Government 
declared themselves ready to offer in concert with three other great 
Powers not immediately interested tin the Austro-Servian dispute be 
brought to bear forthwith, irrevocable steps may be taken in present 
temper of this country. German Ambassador feigns surprise that 
Servian affairs should be of such interest to Russia. “Both my Russian 
and French colleagues have spoken ta him today. Russian Ambassador 
expressed the hope that it might still be possible to arrange matters, and 
explained that it was impossible for Russia to do otherwise than take 
an interest in the present dispute. Fiussia, he said, had done what she 
could already at Belgrade to induce Servian Government to meet prin- 
cipal Austrian demands in a favorable spirit; if approached.in a proper 
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manner he thought she would >robably go stil further in this direction. 
But she was justly offended at having been completely ignored, and she 
could not consent to be excluded from the sattlement. German Am- 
bassador said that if proposels were put forward which opened any . 
" prospect of possible acceptance by both sides be personally thought that 
Germany might consent to act as mediator m concert with the three 
other Powers. 

I gather from what, Russian Ambassador said to me that he is much 
afraid of the effect that any serious engagement may have upon Russian 
publi opinion. I gathered, hcwever, that Russia would go a long way 
to meet Austrian demands on Servia, 


No. 95. . 
Sir M. de Bunsen to Sir Edward Grey 
. (Telegrapk-e.—Received July 30) 


VIENNA, July 30, 1914. 

Russian Ambassador hopes that Russian mobilization will-be regarded 
by Austria as what it is, viz., a clear intimation that Russia must be con- 
sulted regarding the fate of Servia, but he does not know how the Aus- 
trian Government are taking iz He says that Russia must have an as- 
surance that Servia will not be crushed, but ste would understand that 
Austria-Hungary is compelled {o exact from Servia measures which will 
secure her Slav provinces from the continuance of hostile propaganda 
from Servian territory. 

The French Ambassador hears from Berlin that die German Ambas- 
sador at Vienna is instructed tc speak seriously to the Austro-Hungarian 
Government against acting in a manner calcu‘ated to provoke a Euro- 
pean war. | | l 

Unfortunately the German Ambassador is kimself so identified with 
extreme anti-Russian and anti-3ervian feeling prevalent in Vienna that 
he is unlikely to plead the cause of peace witk entire sincerity. - 

Although I am not able to v2rify it, I have private information that 
the German Ambassador knew the text of the Austrian ultimatum to 
Servia before it was dispatched and telegraphed it to the German Em- © 
peror. I know from the German Ambassador himself that he indorses 
every line of it. 
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No. 96. 
Sir M. de Bunsen to Sir. Edward Grey 
(Telegraphic.—Received J uy 30) 


, VIENNA, July 30, 1914. 

The Tuaian Ambassador gave the French Ambassador and myself’ 
this afternoon at the French Embassy, where I happened to be, an ac- 
count of his interview with the Ministar for Foreign Affairs, which he 
said was quite friendly. The Minister for Foreign Affairs had told h.m 
that as Russia had mobilized, Austria must, of course, do the same. . 
This, however, should not be régarded as a threat, but merely as the 
adoption of military precautions simila? to those which had been taken 
across the frontier. He said he had no cbjection to the Russian Miniszer 
for Foreign Affairs and the Austrian Ambassador at St. Petersburg ccn- 
tinuing their conversation, although he did not say that they could be 
resumed on the basis of the Servian reply. 

On the whole, the Russian Ambassador is not dissatisfied: He had 
‘begun to make his preparations for his departure on the strength o? a 
rumor that Ausiria would declare war in reply to mobilization. de 
now hopes that something may yet be done to prevent war with Austna. 


No. 97.. 
Sir G. Buchanan to Sir Edward Grey 
(Telegeaphie.—Reweved July 30) 


St. PETERSBURG, July 30; 1 91 4- 

French Ambassador and I visited Minister for-Foreign Affairs this 
morning. His Excellency said that German Ambassador had told him 
yesterday afternoon that German Government were willing to guarantee 
that Servian integrity would be respected by Austria. To this he Lad 
replied that this might be so, but nevertheless Servia would become an 
Austrian vassal, just as, in similar circumstances, Bokhara had become 
a Russian.vassal. There would be a revolution in Russia if she were 
to tolerate such a state of affairs. 
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M. Sazonof told us that absolute proof was in possession of Russian 
Government that Germany was making miitary and naval prepara- 
tions against Russia—more particularly in the direction of the Gulf of 
Finland. ; 

German Ambassador had a second interview with Minister for Foreign 
Affairs. at 2 a. m., when former completely kroke down on seeing that . 
war was erable: He appealed to M. Sazonof to make some suggestion 
which he, could telegraph to German Goverrment as a last hope. M. 
Sazonof accordingly drew up and' handed to German Ambassador a 
formula in French, of which fo-lowing is translation: l 


If Austria, recognizing that her conflict with Servia has assumed character of 
question of European interest, declares herself ready te eliminate from her ultimatum 
points which violate principle of scverslenty of Servia, Russia engages to stop all 
military preparations. 


Preparations for general mobilization will be proceeded with if this 
proposal is rejected by Austria, and inevitable result will be a European 
war. Excitement here has reeched such a pisch that if Austria refuses 
to make a concession Russia cennot hold back, and, now that she knows 
that Germany is arming, she can hardly postpone, for strategical reasons, 
converting partial into general mobilization. 


aanere ood 


No. 98. 


Sir E. Goscken to Sir Edward Grey 
(Telegraphic.-—Received Jul 7 30) 


BERLIN, July 30, 1914. 

Secretary of State informs me that immediately on receipt of Prince 
Lichnowsky’s telegram recorcing his last conversation with you he 
asked Austro-Hungarian Government whether they would be willing 
to accept mediation on basis of occupation by Austrian troops of Bel- 
grade or some other point and issue their ecnditions from there. He 
‘has up till now received no reply, but he fears Russian mobilization 
against Austria will have increased difficulties. as Austria-Hungary, who 
has as yet only mobilized against Servia, will probably find it necessary 
also against Russia. Secretary of State says if you can succeed in getting 
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Russia to agree to above basis for an arrangement and in persuading her 
in the meantime to take no steps which might be regarded as an act of 
aggression against Austria he still sees some chance that European peace 
may be preserved. 

H2 begged me to impress on you difficulty of Germany’s position in 
view of Russian mobilization and military measures which he hears 
are being taken in France. Beyond recall of officers on leave—a measure 
which hed been officially taken. after, and not before, visit of French 
Ambassador yesterday—lImperial Government had done nothing special 
in way of military preparations. Something, however, would have soon 
to be done, for it might. be too late, and when they mobilized they would 
have to mobilize on three sides. He regretted this, as he knew France 
did not desire war, but it would be a military necessity. 

H:s excellency added that telegram received from Prince Lichnowsky 
last night contains matter which he had heard with regret, but not ex- 
actly with surprise, and at all events he thoroughly appreciated frank- 
ness and loyalty with which you had spoken. 

H> also told me that this telegram had only reached Berlin very late 
last night; had it been received earlier Chancellor would, of course, not 
have spoken t to me in way he had done. 

Hoare mca 


No. 99. 


Sir F. Bertie to Sir Edward Grey 
(Telegraphic.—Received July 30) 


_ Paris, July 80, 1914. 

President of the Republic tells me that the Russian Government have 
been informed by the German Goverrment that unless Russia stopped 
her mobilization Germany would mobilize. But a further report, since 
received from St. Petersburg, states that the German communication 
had Deen modified, and was now a request to be informed on what condi- 
tions Russia would consent to demobilization. The answer given is 
that she agrees to do so on condition that Austria-Hungary gives an 
assurance that she will respect the sovereignty cf Servia and submit 
certein of the demands of the Austrian note, which Servia has not ac- 
cepted, to an international discussion. 
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President thinks that these zonditions will rot be accepted by Austria. 
He is convinced that peace between the Powers is in the hands of Great, 
Britain. If his Majesty’s Government announced that England would 
come to the aid of France in -he event of a ecnflict between France and 
Germany as a result of the present differences between Austria and 
Servia, there would be no wsx, for Germany would at once modify her 
attitude. . | : | 

I explained to him how difEcult it would be for his Majesty’s Govern- 
ment to make such an annourcement, but he said that he must maintain 
that it would be in the interests of peace. France, he said, is pacific. 
- She does not desire war, and all that she has Jone at present is to make 
preparations for mobilizatior so as not to oe taken unawares, .The 
French Government will keep his Majesty’s Government informed of 
everything that may be done in that way. They have reliable in- 
formation that the German troops are conc2ntrated round Thionville 
“and Metz ready for war. If shere were a gereral war on the Continent 
it would inevitably draw England ‘into it for the protection of: her 
vital interests. A declaration now of her intention to support France, 
whose desire it is that peace. should be maintained, would almost cer- 
tainly prevent’ Germany frorc going to war. | 


No. 100. 
Sir R. Redd to Sir Edward Grey 
(Telegranhic.—Received July 30) 


Rome, July 30, 1914. 

German Ambassador told ne last night tha; he thought that Germany 
would be able to prevent Au.tria from making any exorbitant demands 
if Servia, could be induced to. submit, and to ask for peace early, say, as 
soon as the occupation of Bebrade had been accomplishec.. 

I made to his excellency the personal suggestion that some formula 
might be devised by Germany which might be acceptable for an exchange 
of views. | 

I see, however, that you have already made this suggestion. 
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No. 101 
Sir Edward Grey to Sir E. Goschen 
(Telegraphic) 


Lonvon, Foreign Office, July 30, 1914. 

Ycur telegram of 29th July. 
His Majesty’s Government cannot for a moment entertain the onan 
_ cellox’s proposal that they should bind themselves to neutrality on such 
‘terms.~ 
What he asks us mm effect is to engage to stand by while French colonies 
are taken and France is beaten so long as Germany Joes not take French 
. territory as distinct from the colonies, 
_ From the material point of view such a proposal is unacceptable, for 
Franze, without further territory in Europe being taken from her, could 
be sc crusted as to lose her position as a great Pover, and become sub- 
ordirate to German policy. 

Alsogether apart from that, it would be a disgrace for us to make this 
bargain with Germany at the expense of France, a disgrace from which 
the good name of this country would never recover. 

Tte Chancellor also in effect asks us to bargain away whatever obliga~ 
tions or interest we have as regards the neutrality ol Belgium. We could 
not entertain that bargain either. 

Heving said so much, it is unnecessary to examine whether the pros- 
pect of a future general neutrality agreement between England and 
Germany offered positive advantages sufficient to compensate us for 
tying our hands now. We must preserve our full freedom to act as cir- 
cumstances may seem to us to require in any such unfavorable and 
regrettable eons of the present crisis as the Chancellor contem- 
plates. 

Ycu should speak to the Chancellor in the above sense, and add most 
earnestly that the one way of maintaining good relations between 
England and Germany is that they should continue to work together to 
preserve the peace of Europe; if we succeed in this object, the mutual 
relat ons of Germany and England will, I believe, be ipso facto im- 
-prov2d and strengthened. For that object His Majesty’s Government 
will vork in that way with all sincerity and good-will. 


33 See No. 85. 
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And I will say this: If the peace of Europe can be preserved, and the 
present crisis safely passed, my own endeavor will be to promote some 
arrangement to which Germany could be a party, by which she could 
be assured that no aggressive or hostile policy would be pursued against — 
her or her allies by France, Russia, and ourselves, jointly or separately. 
I have desired this and worked for it, as far as I could, through the last 
Balkan crisis, and, Germany having a, corresponding object, our rela- . 
. tions sensibly improved. The idea has hitherto been too Utopian to 
form the subject of definite proposals, but if this present crisis, so much 
more acute than any that Europe has gone tarough for generations, be 
safely passed, I am hopeful that the relief and reaction which will follow 
may make possible some more definite rapprochement between the 
Powers than has been possible hitherto. 


No. 102. 
~ Str Edward Grey to Sir E. Goschen . 
(Telegraphic) 


Lonpon, Foreign Office, July 80, 1914. 

T have warned Prince Lichnowsky that Germany must not count upon 
our standing aside in all circurnstances. This is doubtless the substance 
of the telegram from Prince Lichnowsky to German Chancellor, to 
which reference is made in the last two paragraphs of your telegram of 
30th July.” 


‘No. 108. 
Sir Edward Grey to Sir G. Buchanan 
(Telegraphic) 


Lonpon, Foren Office, July 80, 1914. 
German Abasidi informs me that Garman Government would 
endeavor to influence Austria, after taking Belgrade and Servian terri- 


# See No. 98. 


ae. e or! Ka ME 
a Se ear eet nie. 


OFFICIAL DOCUMENTS . 335 


tory in region of frontier, to promise not to advance further while Powers 
endeavored to arrange that Servia should give satisfaction sufficient to 
pacity Austria. Territory occupied would, of course, be evacuated when 
Austria was satisfied. I suggested this yesterday as a possible relief to 
the situation, and, if it can be obtained, I would earnestly hope that 
it might be agreed to suspend furtker military. Piperauons on all 
sides. 

Russian Ambassador has told me of condition laid down by M. 
Sazonof, as quoted in your telegram of the 30th July," and fears it 
sannot be modified; but if Austrian advance were stopped after occupa- 
tion of Belgrade, I think Russian Minister for Foreign Affairs’ formula. 

might .be changed to read that the Powers would examine how Servia 
could fully satisfy Austria without impairing Servian sovereign rights 
or independence. 

If Austria, having occupied Belgrade and neighboring Serian terri- 
tory, declares herself ready, in the interest of European peace, to cease 
her advance and to discuss how a complete settlement can be arrived at, 
I hope that Russia would also consenz to discussion and suspension. of 
further military preparations, providec that other Powers did the same. 

It is a slender chance of preserving peace, but the only one I can sug- 
gest if Russian Minister for Foreign Affairs can come to no agreement 
‘at Berlin. You should inform Minister for Foreign Affairs. 


No. 104. 
Stir Edward Grey te Sir F. Bertie 
Gee ae) 


LONDON, a Office, July 30, 1914. 
You should inform the Minister for Foreign Affairs of my telegram to 
Sir G. Buchanan of today, and say that I know that he has been urging 
Russia.not to precipitate a crisis. I hope he may be able to support this 
last suggestion at St. Petersburg. l 


41 See No. 97. l $2 See No. 103. 
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No. 105. 
Sir Edward Grey to Sir F. Eertie 


Lonpon, Foreiga Office, July 80. 1914. 

Sir: M. Cambon reminded mz today of the letter I had written to him 
two years ago, in which we agreed that, if the peace of Europe was 
seriously threatened, we would discuss what we were prepared to do. 
T inclose for convenience of ref=rence copies of she letter in question and 
-of M. Cambon’s reply. He szid that the peace of Europe was never 
more seriously threatened than it was now. Ee did not wish to ask me 
to say directly that we would intervene, but he would like me to say 
what-we should do if -certain «circumstances arose. The particular hy- 
pothesis he had in mind was an aggression ky Germany on France. He 
gave me a paper, of which a copy is also closed, showing that the 
German military preparations were more advanced and more on the 
offensive upon the frontier than anything France had yet dene. He 
anticipated that the aggression would take the form of either a demand 
that France should cease her preparations, or £ demand that she should 
engage to remain neutral if thee was war between Germany and Russia. - 
Neither of these things could France admit. R 

I said that the Cabinet was to meet tomorrow morning, and I would 

see him again tomorrow afterncon. Iam, &c., 
E. GREY. 


ENCLOSTRE 1 IN NO. 105 


Sir Edward Grey to M. Cambon, French ambcssador to Germany 


Lonpon, Foreign Office, Nor. 22, 1912 
My Dear Ambassador: l 

From time to time in recent years the French and Eritish naval and military ex- 
perts have consulted together. It has always been urderstood that such consulta- 
tion does not restrict the freedom oi zither government to decide at any future time 
whether or not to assist the other by armed force. We neve agreed that consultation 
between experts is not, and ought not to be regarded as an engagement that commits 
either government to action in a coatingency that hes not arisen and may never 
arise. The disposition, for instance, of the French ‘and British fleets respectively at 
the present moment is not based upcn an engagement to co-operate in war. 

You have, however, pointed out that, if either government had grave reason to 
expect an unprovoked attack by a third Power, it might become essential to know 
whether it could in that event depend upon the armed assistance of the other. 

I agree that, if either government had grave reascn to expect an unprovoked 


. 
r 
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attack by a third Power, or something that threatened the general peace, it should 
immediately discuss with the other whether both governments should act together 
to prevent aggression and to preserve peace, and, if so, what measures they would 
be rrepered to take in common. If these measures involved action, the plans of the 
Genzral Staffs would at once be taken into consideration, and the governments would 
ther. decide what effect should be given to them. 
Yours, &e., _ 
E. GREY. 


ENCLOSURE 2 IN No. 105 
M. Cambon to Sir Edward Grey. 


(Translation) 


French Embassy, London, 
Nov. 28, 1912. 
Dear Sir Edward: 

You reminded me in your letter of EAE EN 224 Noveniber that during the 
last few years the military and naval authorities of France and Gréat Britain had 
consulted with each other from time to time; that it had always been understood 
that these consultations should not restrict she liberty of either government to decide . 
in the future whether they should lend each other the support of their armed forces: 
that, on either side, these consultations between experts were not and should not be 
somidared as engagements binding our governments to take action in certain even- 
tualities; that, however, I had remarked to you that, if one or other of the two gov- 
ernments had grave reasons to fear an unprovoked attack an the part of a third 
Pover, it would become essential to know whether it could count on the armed sup- 
port of the other. 

Your letter answers that point, and I am authorized to state that, in the event of 
one of our two governments having grave reasons to fear either an attack from a 
third Fower, or some event threatening the general peace, that government would 
immediately examine with the other the question whether both governments should 
act togather in order to prevent aggression or preserve peace. If so, the two govern- 
ments would deliberate as to the measures which they would be prepared to take in 
common. If those measures involved action the two governments would take into 
immediate consideration the plans of their General Staffs and would then decida 
as to the effect to be given to those plang: Yours, &c., 

Pavut Oampon. 


ENCLOSURE & IN NO. 105 
French Minister for Foreign Affairs to M. Cambon 
(Translation) 
The German army had its advance posts on wee frontiers yesterday. (Friday). 


German patrols twice penetrated on to our territory. Our advance posts are with- 
. drawn to a distance of 10 kilometers from the frontier. The local population is pro- - 
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testing against being thus abandoned to the attack of the enemy’s army, but the 
government wishes to make it clear to sublic opinion and to the British Government 
that in no case will France be the aggr-ssor. The whole 16th corps from Meiz, rein- 
forced by a part of the. 8th from Tre-es and Cologne, is occupying the frontier at 
Metz on the Luxemburg side. The 1Eth army corps from Strassburg has closed up i 
on the frontier. The inhabitants of Alsace-Lorraine ar2 prevented by the threat 
of being shot from crossing the frontier. Reservists hav2 been called back to Ger- 
many by tens of thousands. This is fe last stage befor2 mobilization, whereas we 
have not called out a single reservist. 

As you see, Germany has done it. I would add that all my information goes to 
show that the German preparations b-gan òn Saturday, the very day on which the 
Austrian note was handed in. 

These facts, added to those contaired in my telegran of yesterday, will enable 
you to prove to the British Government the pacific intertions of the one party and 
the aggressive intentions of the other. 

Panis, July 31, 1914. 


Po. 106. 
Sir R. Rodd :o Str Edward Crey 


(Telegraphic —Received July 31) 


Rome, July 80, 1912. 

I learned from the Minister fer Foreign Affairs, who sent for me «his 
evening, that the Austrian Govarnment had declined to continue the . 
direct exchange of views with tae Russian Government. But he had 
reason to believe that German} was now dispcsed to give more con- ` 
ciliatory advice to Austria, as she seemed convirced that we should act 
with France and. Russia, and was most anxious tc avoid issue with us. 

He said he was telegraphing # the Italian Ambassador at Berlin to 
ask the German Government to suggest that the idea of an exchenge of 
views between the four Powers should be resumed in any form which 
Austria would considef acceptable. It seemed to him that Germany 
might invite Austria to state exazily the terms which she would demand . .- 
from Servia, and give a guarantee that she would neither deprive her of ° 
independence nor annex territor7. It would be useless to ask for any- 
thing less than was contained inthe Austrian ulsimatum, and Germany ` 
would support no proposal that did not imply non-success for Austria. 

' We might, on the other hand, ascertain from Russia what she would 
accept, and, once we knew the standpoints of these two countries, dis- 
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 evssions could be commenced at once. There was still time so long as 
Axustria had received no check. He in any case was in favor of con- 
tinuing an exchange of views with his Majesty’s.Government if the idea. 
of discussions between the four Powers was impossible. 


Ce 


No. 107. 
Sir E. Goschen to Sir Edward Grey 
(Telegraphic.—EHeceived J uly 31) 


BERLIN, July 30, 1914. 

I do not know iether you have received a reply from the German 
Government to the communication “ which you made to them through 
tte German Ambassador in Londor., asking whether they could suggest 
any method by which the four Powers could use their mediating in- 
fluence between Russia and Austria. I was informed last night that 
. tkey had not had time to send an answer yet. Today, in reply to an. 
inquiry from the French Ambassador as to whether the Imperial Gov- 
eroment had proposed any course af action, the Secretary of State said 
tkat he felt that time would be saved by communicating with Vienna `’ 
direct, and that he had asked the Austro-Hungarian Government what 
would satisfy them. No answer had, however, vet been returned. 

The Chancellor told me last nighs that he was “pressing the button” - 
as hard as he could, and that he was not sure whether he had not gone . 
sc far in urging moderation at Vienna that matters had been precipitated 
rether than eerie 


No. 108. 
Sir E. Goschen fa Sir Edward Grey 


(Telegraphic. Received July 31) 


BERLIN, July 31, 1914. 
Chancellor informs me that his efforts to preach peace and moderation 
a7 Vienna have been seriously handicapped by the Russian mobilization 
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against Austria. He has done everything possible to attain his abject 
at Vienna, perhaps even rather more than was a-together palatable at 
the Ballplatz. He could not, however, leave his country defenseless while 
time was being utilized by other Powers; and if, a3 he learns is the case, 
military measures are now being taken by Russia against Germany also, 
it would be impossible for him to remain quiet. He wished to tell me 
that it was quite possible that in a very short time, today perhaps, the 
German Government would take some very ser-ous step; he was, in 
fact, just on the point of going to have an audience with the Em- 
peror. 
His excellency added that the news of the active preparations on the 
Russo-German frontier had reached him just wken the Czar had ap- 
pealed to the Emperor, in the name of their old <riendship, to mediate 
at Vienna, and when the Emperor was actually conforming to that 
request. : 


No, 109. 
Sir E. Goschen io Sir Edward Grey 
(Telegraphic.—Received July 31° 


. ae BERLIN, July 31, 1914. 

I read to the Chancellor this morning your answer to his appeal for 
British neutrality in the event of war, as contained in. your telegram of 
yesterday. His excellency was sc taken up witk the news of the Rus- 
sian measures along the frontier, referred to in my immediately preceding 
telegram, that he received your ccmmunication without comment. He 
asked me to let him have the message that I had just read to him as a 
memorandum, as he would like to reflect upon it before giving an answer, 
and his mind was so full of grave matters that b> could not be certain 
of remembering all its points. I therefore handed to him the text of 
. your message on the understanding that it should be regarded merely as 
a record of conversation, and not as an official doccment. 

His excellency agreed. 

44 See No. 101. 
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No. 110. . 
Sir Edward Grey to Sir G. Buchanan 


tele ent) 


> LONDON, Foreign Office, July 81, 1914. 

I learn from the Gaai Ambassador that, as a result of suggestions 
by the German Government, 4 conversation has taken place at Vienna 
between the Austrian Minister for Foreign Affairs and the Russian 
Ambassador. The Austrian Ambassador at St. Petersburg has also 

-been instructed that he may converse with the Russian Minister for 

Foreign Affairs, and that he-should give explanations about the Austrian 
ulzimatum to Servia, and discuss suggestions and any questions directly 
afecting Austro-Russian relations. If the Russian Government object 
to the Austrians mobilizing eight army corps, it might be pointed out 
that this is not too great a number against 400,000 Servians. 

The German Ambassador asked me to urge the Russian Government 
to show good will in the discussions and to suspend their military prep- 
arations. | 

It is with great satisfaction that I have learned that discussions are 
being resumed between Austria and Russia, and you should express this 
to the Minister for Foreign Affairs and tell him that I earnestly hope 
he will encourage them. 

I informed the German Ambassador that, as regards military prepara- 
ticns, I did not see how Russia could be urged to suspend them unless 
some limit were put by Austria to the advance of her troops into Servia. 


No. 111. 
| Sir Edward Grey io Sir E. Goschen 
(Telegraphic) 


Lonpon, Foreign Office, July 31, 1914. 
i hope that the conversations which are now proceeding between 
Austria and Russia may lead to a satisfactory result. The stumbling 
block hitherto has been Austrian mistrust, of Servian assurances and 


Lo 
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Russian mistrust of Austrian intentions with regard to the independence 
and integrity of Servia. It has «ccurred to me that, in the event of this 
mistrust preventing a solution being found by Vienna and St. Petersburg, 
Germany might sound Vienna. and I would undertake to sound St. 
Petersburg, whether it would be possible for the four disinterested 
~ Powers to offer to Austria that they would undertake to see taat she 
obtained full satisfaction of her demands on Servia, provided that they 
did not impair Servian sovereignty and the insegrity of Servian terri- 
tory. As your excellency is avare, Austria has already declared her 
willingness -to respect them. Russia might be informed by the four 
Powers that they would undertake to prevent Austrian demands going 
the length of impairing Servian sovereignty and integrity. All Powers 
would of course suspend further military operat:ons or preparations. 

You may sound the Secretary of State about this proposal. 

I said to German Ambassader this morning that if Germany could 
get any reasonable proposal pu: forward which made it clear that Ger- 
many and Austria were striving to preserve European peace, and that - 
Russia and France would be uareasonable if taey rejected it, I would 
support it at St. Petersburg anc Paris, and go the length of saying that 
if Russia and France would nt accept it his Majesty’s Government- 
would have nothing more to dc with the consejuences; but, otherwise, 
I told German Ambassador that if France became involved we should be 
drawn in. 

You can add this when sounding Chancellor or Secretary of State as 
to proposal above. 


No. 112. 
Sir E. Goscher to Sir Edwarc Grey 
Telegraph Resdved July 31) 


a, July 31, 1914. 
Recording: to Honmuim. jus- received by German Goverment from 
their Ambassador at St. Petersourg, whole Russian army and fleet are 
being mobilized. Chancellor tells me that: “Kriegsgefahr” will be pro- 
claimed at once by German Government, as it can only be against 
Germany that Russian general mobilization is directed. Mobilization 
would follow almost immediatey. His excellercy added in explanation 
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tkat ‘‘ Kriegsgefahr” signified the taking of certain precautionary meas- 
ures consequent upon strained reletions with a foreign country. 

This news from St. Petersburg. added his excellency, seemed to him 
tc put an end to all hope of a peaceful solution of the crisis. Germany 
wust certainly prepare for all emergencies. 

I asked him whether he could not still put pressure on the authorities 
at Vienna to do something in general interests to reassure Russia and to 
show themselves disposed to continue discussions on a friendly basis. 
H> replied that last night he had begged Austria to reply to your last 
proposal, and that he had received a reply to the effect that Austrian 
Minister for Foreign Affairs would take wishes of the ee this 
morning in the matter. 


No. 118. 
Sir G. Buchanan. to Sir Edward Grey 
(Telegraphic.~-Received July 31) 


Sr. PETERSBURG, July 31, 1914. 

It kas been decided to issue orders for general mobilization. 

This decision was taken in consequence of report, received from Rus- 
sien Ambassador in Vienna to the effect that Austria is determined not 
to yield to intervention of Powers, and that she is moving troops against 
Russia as well as against Servia. 

Russia has also reason to believe that Gains is making activé. 
_ military preparations, and she cannot afford to let her get a start. 


SN e 


No. 114. 
Sir Edward Grey to Sir F. Bertie and Sir E.-Goschen 
Rr eera pie) | 


Lono Foreign Office, July 31, 1 914. 
I still trust situation is not irretrievable, but in view of prospect of 
mobilization in Germany it becomes essential to his Majesty’s Govern- 
ment, in view of existing treaties, to ask whether French (Germen) 
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Government is prepared to engaze to respect neutrality of Belgium so 
long as no other Power violates 1^. 

A similar request is being addressed to German (French) Govern- 
„ment. a lS important to have an early answer. 


mee 


Xo. 115. 
Sir Edward Grey to Sir F. 7illiers, British Minister to Belgium 
(slegraphic) 


Lonpon, Foreign Dffice, July 31, 1914. 

In view of existing treaties, you shculd inform Minister for Foreign 
Affairs that, in consideration ol the possibility of a European war, I 
have asked French and German Governments whether each is prepared 
to respect the neutrality of Belzium provided it is violated by no other 
Power. 

You should say that I assume zhat the Belgian Government will main- 
tain to the utmost of her power her neutrality, which I desire and expect 
other Powers to uphold and observe. 

You should inform the Belgian Government that an early reply is 
desired. 


No. 116. . 
Sir Edward Srey te Sir F. Eertie 
(Telegraphic) 


Lonpon, Foreign Office, July 31, 191 4. 

I have received your telegram of yesterday’s date.” 

Nobody here feels that in this dispute, so far es it has yet gone, British 
treaties or obligations are involved. Feeling.is cuite different fram what 
it was during the Morocco arestion. That crisis involved a dispute 
directly involving France, whazeas in this case France is being drawn 
into a dispute which is not hers. 


-=E See No. 99. 
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I believe it to be quite untrue that our attitude has been a decisive 
factor in situation. German Government do not expect our neutrality. 

Ww e cannot undertake a definite pledge to intervene in a war, I have 
so told the French Ambassador, who has urged His Majesty’ S Govern- 
ment to reconsider this decision. 

I have told him that we should not be justified in giving any pledge 
at the present moment, but that we will certainly consider the situation 
_ again directly there is a new development. 


No. 117. 
Sir F. Bertie to Sir Edward Grey 
(Telegraphic.—Received July 31) 


Paris, July 31, 1914. 

A> 7 o’clock this evening I was sent for by Minister for Foreign Affairs. 
When I arrived the German Ambassador was leaving his excellency. 

German Ambassador had informed his excellency that, in view of the 
fact that orders had been given for the total mobilization of Russian 
army and fleet, German Government have in‘an ultimatum which they 
have addressed to the Russian Government required that Russian forces 
should be demobilized. 

The German Government will consider it necessary to order the total 
motilization of the German army on the Russian and French frontiers if. 
witkin twelve hours the Russian Government do not give an under- 
taking to comply with German demand. 

The Minister for Foreign Affairs asks me to communicate this to you, 
and inquires what, in these circumstances, will be the attitude of Eng- 
lanc. 

German Ambassador could not say when the twelve hours terminate. 
He ‘s going to call at the Ministry for Foreign Affairs tomorrow (Satur- 
day! at 1 p. m. in order to receive the French Government’s answer 
as to the attitude they will adopt in the circumstances. 

He intimated the possibility of his requiring his passports. 

I am informed-by the Russian Ambassador that, he is not aware of 
any general mobilization of the Russian forces having taken place. 
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= No. 118. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.—Received July 31) 


Vienna, July 31, 1914. 

I am informed by Count Forgach, Under Secretary of State, that al- 
though Austria was compelled to respond to Russian mobilization, — 
which he deplored, the Austrian Ambassador in London has received 
instructions to inform you that mobilization was not to be regarded as 
a necessarily hostile act on either side. Telegrams were being exchanged 
between the Emperor of Russis and the German Emperor, and conver: 
sations were proceeding betwezn Austrian Ambassador at St. Peters- 
burg and Russian Minister for Foreign Affairs. A general war might, 
‘he seriously hoped, be staved off by these efforts. On my expressing 
my fear that Germany would mobilize, he said that Germany must do 
something, in his opinion, to secure her position. As regards Russian 
intervention on behalf of Servia, Austria-Hungary found it difficult to 
recognize such a claim. I called his attention to the fact that during 
the discussion of the Albaniar frontier at the London Conference of 
Ambassadors the: Russian’ Government had stood behind Servia, and 
that a compromise between the views of Russia and Austria-Hungary 
resulted with accepted frontier Hne. Although he spoke in a conciliatory 
tone, and did not regard the situation as desperate, I could not get from 
him sny suggestion for a similar compromise in the present case. Count 
Forgach is going this afternoon to see the Russian Ambassador, whom I 
have informed of the above conversation. . 

The Russian Ambassador has explained that Russia has no desire to 
interfere unduly with Servia; that, as compared with the late Russian 
Minister, the present Minister at Belgrade is a man of very moderate 
views; and that, as regards Austrian demands, Russia had counseled 
Servia. to yield to them as.far as she possibly could without sacrificing 
her independence. His excellzncy js exerting himself strongly in the 
interests of peace. E : 
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No. 119. 
Str Edward Grey to Sir F. Bertie 


Lonpon, Foreign Office, July $1, 1914.. 

Sir: 

M. Cambon referred today to a telegram that had been shown to Sir 
Arthur Nicolson this morning from the French Ambassador in Berlin, 
saying that it was the uncertainty with regard to whether we would 
intervene which was the encouraging element in Berlin, and that if we 
would only declare definitely on the side of Russia and France it would 
decide the German attitude in favor of peace. 

I said that it was quite wrong to suppose that we had left Germany 
under the impression that we would not intervene, I had refused over- 
tures to promise that we should remain neutral. I had not only def- 
ifiniteiy declined to say that we would remain neutral, I had even gone 
so far this morning as to say to the German Ambassador that if France 
and Germany became involved in war we should be drawn into it. That, 
of course, was not the same thing a3 taking an engagement to France, 
and I told M. Cambon of it only to show that we had not left siaaaai 
under the impression that we would stand aside. e l 

-M. Cambon then asked me for my reply to what he had said T E 

I said that we had come to the ccnclusion in the Cabinet today that 
we could not give any pledge at the present time. Though we should 
have to put our policy before Parliament we could not pledge Parliament 
in advance. Up to the present moment we did not feel, and public 
opinion did not feel, that any treaties or obligations of this country 
were involved. Further developments might alter this situation and 
cause the government and Parliament to take the view that intervention 
was justified. The preservation of the neutrality of Belgium might be, 
I would not say a decisive, but an iraportant factor, in determining our 
attitude. Whether we proposed to Parliament to intervene or not to 
intervene in a war, Parliament would wish to know how we stood with 
regard to the neutrality of Belgium, and it might be that I should ask 
both France and Germany whether 2ach was prepared to undertake an 
engagement that she would not be the first to violate the neutrality. of 
Belgium. 

M. Cambon repeated his question whether we would help France if 
Germany made an attack on her. 
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I said I could only adhere to the answer tkat, as far as things had 
gone at present, we could not take anv engagement. 

M. Cambon urged that Germany had from the beginning rejected 
proposals that might have made for peace. It could not be to England’s 
interest that France should be crushed by Germany. We should then 
be in avery diminished position with regard to Germany. In 1870 we 
had made a great mistake in allowing an enormous Increase of German 
strength, and we should now be repeating the mistake. He asked me 
whether I could not submit this question to the Cabinet again. 

I said that the Cabinet would certamly be summoned as soon as there 
was some new development, but at the present moment the only answer | 
I could give was that we could not undertake aay definite engagement. 

Lam, &e., . 
E. GRET. 


No. 120. 
Sir G. Buchanan to Sir Edward Grey 
(Telegraphic.—Received August 1) 


St. PETERSBURG, July 31, 1914. 
Minister for Foreign Affairs sənt for me and French Ambassador and 
asked us to telegraph to our respective governments subjoined formula 
as best calculated to amalgamate proposal made by you in your telegram 
of 30th July “ with formula recorded in my telegram of om July.” He 
trusted it would meet with your approval: 


Translation.—If Austria will agree to check the advance of her troops on Servian 
territory; if recognizing that the dispute between Austria and Servia has assumed 
a character of European interest, she will allow the greas Powers to look into the’mat- 
ter and determine whether Servia could satisfy the Aastro-Hungarian Government 
without impairing her rights as a sovereign state or her independence, Russia will 
undertake to maintain her waiting attitude. 


His excellency then alluded to the telegram sent to German Emperor 
by Emperor of Russia in reply to the former’s telegram. He said that 
Emperor Nicholas had begun by thanking Emperor William for his 
. telegram and for the hopes of peaceful solution which it held out. His 
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Majesty had then proceeded to assure Emperor William that no inten- 
tion whatever of an aggressive character was concealed behind Russian 
military preparations. So long as conversation with Austria continued, 
His Imperial Majesty undertook that not a single man should be moved 
across the frontier; it was, however, of course impossible, for reasons 
explained, to stop a mobilization which was already in progress. 
M. Sazonof said that undoubtedly there would be better prosrect of 
a, peaceful solution if the suggested conversation were to take place in 
London, where the atmosphere was far more favorable, and he therefore 
hoped that you would.see your way to agreeing to this. | 
- His excellency ended by expressing his deep gratitude to His Majesty’s 
Government, who had done so much to save the situation. It would 
be largely due to them if war were prevented. The Emperor, the Rus- 
sian Government, and the Russian people would never forget the firm 
attitude adopted by Great Britain. ` 


a s ae 


No. 121. 
Sir E. Goschen to Sir Edward Grey 
(Telegraphic.—Received Aug. 1) 


BERLIN, July 31, 1614. 

Your telegram of 31st July.* 

I spent an hour with Secretary of State urging him most earnesily to 
accept. your proposal and make another effort to prevent terrible eatas- 
trophe of a European war. 

He expréssed himself very sympathetically toward your proposal, 
and appreciated your continued efforts to maintain peace, but said it 
was impossible for the Imperial Government to consider any prcposal 
until they had received an answer from Russia to their communication 
of today; this communication, which he admitted had the form of an 
ultimatum, being that, unless Russia could inform the Imperial Govern- 
ment within twelve hours that she would immediately countermand her 
mobilization against Germany and Austria, Germany would be obliged 
on her side to mobilize at once. 


& See No. 111. 
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I asked his excellency why trey had made their demand even more 
difficult for Russia to accept by asking them tc demobilize in south as 
well. He replied that it was in order to preven Russia from saying all 
her mobilization was only directed against. Austria. 

His excellency said that if the answer from Russia was satisfactory he 
thought personally that your proposal merited Zavorable consideration, 
and in any case he would lay it >efore the Emperor and Chancellor, but 
he repeated that it was no use discussing it unzil the Russian Govern- 
ment had sent in their answer te the German demand. 

He again assured me that bozh the Emperor William, at the request 
of the Emperor of Russia, and zhe German Foreign Office had even up 
till last night been urging Austria to show willingness to continue dis- 
cussions—and telegraphic and ~elephonic communications from Vienna 
had been of a promising nature—but Russia's mobilization had spoiled 
everything. 


No. 122. 
Sir E. Goschec to Sir Edwara Grey 
(Telegraph 3.—Received Aug. 1) 


EERLIN, July 31,-1914. 

Neutrality of Selim, referred to in your telegram of 31st July to 
Sir F. Bertie.” 

I have seen Secretary of State, who informs me that he must consult 
the Emperor and the Chancel or before he could possibly answer. I 
gathered from what he said thet he thought amy reply they might give 
could not, but disclose a certain amount of their plan of campaign in the 
event of war ensuing, and he was therefore very doubtful whether they 
would return any answer at all. His excellency, nevertheless, took note 
of your request. 

It appears from what he said that German Government ere that 
certain hostile acts have already been committed by Belgium. As an 
instance of this, he alleged that a consignment of corn for Germany had 
been placed under an embargo already. 

I hope to see his excellency tomorrow agaim to discuss the matter 
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further, but the prospect of obtaining .a definite answer seems tc me 
remote. 

In speaking to me today the Chancellor made it oleae that Germany 
would in any case desire to know the reply returned to you by the French 
Government. 


No. 123. 
Sir Edward Grey te Sir E. Goschen 


LONDON, Foreign Office, Aug. 1, 1914. 

Sir: I told the German Ambassador today that the reply 50 of the 
German Government with regard to the neutrality of Belgium was a 
matter ol very great regret, because the neutrality of Belgium affected 
feeling in this country. If Germany could see her way to give the same 
assurance as that- which had been given by France it would materially 
contribute to relieve anxiety and tension here. On the other hand, if 
there were a violation of the neutrality of Belgium by one combatant 
while the other respected it, it would be extremely difficult to restrain 
public jealing in this country. I said that we had been discussing this 
question at a Cabinet meeting, and as I was authorized to tell him this 
I gave him a memorandum of it. 

He asked me whether, if Germany gave a promise not to violate Bel- 
gium neutrality, we would engage to remain neutral. 

I replied that I could not say that: our hands were still free, and we 
were ccnsidering what our attitude should be. AI I could say was that. 
our attitude would be determined largely by public opinion here, and 
that tke neutrality of Belgium would appeal very strongly to public 
opinion here. I did not think that we could give a promise of neutrality 
on that condition alone. 

The Ambassador pressed me as to whether I could not formulate con- 
ditions on which we would remain neutral. He even suggested that the 
integrity of France and her colonies might be guaranteed. 

I said that I felt obliged to refuse definitely any promise to remain 
neutral cn similar terms, and I could only say that we must keep our 
hands free. Iam, &c.,. 

. E. Grey. 
8 See No. 122. 
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No. 124. 
Sw F. Bertie to Sir Edward Grey 
(Telegraphic.—Received Augus 1) 


Faris, July 31, 1914. 

On the receipt at 8:30 tonighs. of your teleg-em of this afternoon,” 
I senta message to Minister far Foreign Affairs requesting to see him. 
He received me at 10:30 tonignt at the Elysée, where a Cabinet Council 
was being held. He took a note of the inquiry és to the respecting by 
France of the neutrality of Belum which you instructed me to make. 

He told me that a communication. had been made to you by the 
German Ambassador in London of the mtentior of Germany to order a 
general mobilization of her army if Russia do not demobilize at once. 
He is urgently anxious as to what the attitude of England will be in 
the circumstances, and begs an answer may be made by his Majesty’s 
Government at the earliest moment possible. l 

Minister for Foreign Affairs a.so told me that the German Embassy is 
packing up. 


aeee +- ae 


No, 125. 
Sir F. Bertie to Sir Edward Grey | 
(Telegraphic.—Received August 1) 


Paris, July 31, 1914.. 

My immediately ET telegram.*? 

Political Director has brought me the reply of tae-Minister of Foreign 
Affairs to your inquiry respecting the neutrality oi Belgium. It is as 
follows: 

French Government are resolvzd to respect the neutrality of Belgium, 
‘and it would only be in the event of some other Power violating that 
neutrality that France might find herself under the necessity, in order 
to assure defense of her own security, to act otherwise. This assurance - 
has been given several times. President of the Republic spoke of it 
to the King of the Belgians, and the French Minister at Brussels has 


5! See No. 114. 62 See No. 124. 
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spontaneously renewed the assurance to the Belgian Minister for Foreign 
Affairs today. 





= No. 126. 
Sir F. Bertie to Sir Edward Grey 
(Telegraphic.—Reczived August 1) 


Paris, Aug. 1, 1914. 

I have had conversation with the Political Director, who states that 
the German Ambassador was informed, on calling at the Ministry for 
Foreign Affairs this morning, that the French Government failed to 
comprehend the reason which promptad his communication of yesterday 
evening. It was pointed out to his excellency that general mobilizetion 
in Russia had not been ordered until after Austria had decreed a general 
mobilization, and that the Russian Government were ready to de- 
mobilize if all Powers did likewise. It seemed strange to the Fr2nch 
Government that in view of this and of the fact that Russia and Austria 
were ready to converse, the Germen Government should have at that 
moment presented an ultimatum at St. Petersburg requiring immediate 
demobilization by Russia. There were no differences at issue between 
France and Germany, but the German Ambassador had made a menac- 
ing communication to the French Government and had requested an 
answer the next day, intimating that he would have to break off relations 
and leave Paris if the reply were not satisfactory. The Ambassador was 
informed that the French Government considered that this was an ex- 
traordinary proceeding. | . 

The German Ambassador, who is to see the Minister for Foreigr Af- 
fairs again this evening, said nothing about demanding his passports, 
but he stated that he had packed up. 


into 


No. 127. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.—Received Aug. 1) 
Viana, Aug. 1, 1914. 


` 


General mobilization of army and fleet. 
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| No. 128. 
Sir F. Villiers to Sir Edward Grey 
EEA E ET Aug. 1) 


, BEUSSELS, Aug. 1, 1914. 
Belzian neutrality. 
The instructions conveyed in ‘your telegram cf yesterday 53 have been 

acted upon. 

Belgium expects and desires that other Powers will observe and uphold 
her neutrality, which she intends to maintain to the utmost of her power. 
In so informing me, Minister for Foreign Affairs said that, in the event 
of the violation of the neutralizy of their territory, they believed that 
they were in a position to def=nd themselves against intrusion. The 
relations between Belgium and her neighbors were excellent, and there 
was no reason to suspect their -ntentions; but ke thought it well, never- 
theless, to be prepared against emergencies. 


Minister of. State, Luxemburg, to Sir Edward Grey 
(Telegraphic.—Received Aug. 2) 
Translation) 


LUXEMBURG, Aug. 2, 1914. 

Tke Luxemburg Minister <7 State has just received through the 
German Minister in Luxemburg, M. de Buch, a telegram from the Chan- 
celloz of the German Empire, Bethmann-Hollweg, to the effect that the 
military measures taken in Luxemburg do not constitute a hostile act 
against Luxemburg, but are anly intended to insure against a possible 
attack of a French army. Full compensation will be paid to Luxemburg 
. for any damage caused by using the ei which are leased to the 
Empire. 

& See No. 115. 
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l No. 130. 
Sir Edward Grey to Sir E. Goschən 
(Telegraphic) 


Lonpon; Foreign Office, Aug. 1, 1914. 

We are informed that authorities at Hamburg have forcibly detained 
steamers belonging to the Great Central Company and other British 
merchant ships. 

I cannot ascertain on what grounds the detention of British ships has 
been ordered. 

You should request German ‘Government to serd immediate orders 
that they should be allowed to proceed without delay. The effect on 
public opinion here will be deplorable unless this is done. His Majesty’s 
Government, on their side; are most anxious to avoid any incident of an 
aggressive nature, and the German Government will, I hope, ‘be equally 
careful not to take any step which would make the situation between us 
impossible. 


No. 131. 


Sir Edward Grey to Sir E. Goschen 
(Telegraphic) 


Lonpon, Foreign Office, Aug. 1, 1914. 

I still oelieve that it might be possible to secure peace if only a little 
resite ix time can be gained before any great Power begins war. 

The Russian Government has communicated to me the readiness of 
Austria to discuss with Russia and the readiness of Austria to accept a 
basis of mediation which is not open to the objections raised in regard 
to the formula which Russia originally suggested. 

Things ought not to be hopeless so long as Austria and Russia are 
ready to converse, and I hope that German Government may be able 
to make use of the Russian communications referred to above, in order 
to avoid tension. His Majesty’s Government are carefully abstaining 
from any act which may precipitate matters. 
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No. 132. 


Sir Edward Grey to Sir E. Soschen 
‘Telegraphic) 


Lonpon, Foreign Office, Aug. 1, 1914. 
Following telegram from M. Sazonof to Count Benckendorff of the - 
31st July communicated to me today: 


Translation.—(Urgent.)': Formula amended in accordance with the English pro- 
posal: ‘If Austria consents to stey the march of her troops on Servian territory, 
and if, recognizing that the Austro-Servian conflict Las assumed the character of a 
question of European interest, she admits that the creat Powers may examine the 
- satisfaction which Servia can accord to the Austro-Hungarian Government without 
injury to her sovereign rights as a state and to her independence, Russia undertakes 
to preserve her waiting attitude.” 


(Above communicated to all the Powers) 


No. 183. 


Sir Edward Grey to Sir E. Goschen 
(Petegraphic) 


Lonpon, Foreign Office, Aug. 1, 1914. 
M. De Etter came today to communicate the contents of & telegram 
-from M. Sazonof, dated the 31st July, which are as follows: 


The Austro-Hungarian Ambassador declares the readiness of his government to 
discuss the substance of the Austrian ultimatum to Servia. M. Sazonof replied by 
expressing his satisfaction, and said it was desirable shat the discussion should tike 
place in London with the participation of the great Pcwers. 

M. Sazonof hoped that the Brizish Government would assume the direction of 
these discussions. The whole of Europe would be thankful to them. It would þe 
very important that Austria should meanwhile put a ssop provisionally to her military 
action on Servian territory. . 


(The above has been communicated to the six Powers) 
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` No. 134. 
Sir F. Bertie to. Sir Edward Grey 
(Telegraphic —Received Aug. 1) 


Paris, Aug. 1, 1914. 

President of the republic has informed me that German Government 

were trving to saddle Russia with the responsibilty; that it was only 

after a decree of general mobilization had been issued in Austria that 

the Emperor of Russia ordered a general mobilization; that, although 

the measures which the German Government have already taken are in 

effect a general mobilization, they are hot so designated; that a French. 

general mobilization will become necessary in self-defense, and that. 

- \ France is already forty-eight hours behind Germany as regards German 

_{ military preparations; that the French troops have orders not to go 

nearer to the German frontier than a distance of 10 kilometers so as to 

avoid any grounds for accusations of provocation to Germany, whereas 

the German troops, on the other hand, are actually on the French fron- 

tier and have made incursions on it; that, notwithstanding mobilizations, 

the. Emperor of Russia has expressed himself ready to continue his con- 

versations with the German Ambassador with a view to preserving the 

peace; that French Government, whose wishes are markedly pacific, 

sincerely desire the preservation of peace and do not quite Copa; even 
now, of its being possible to avoid war. , 


No. 135. 
Sir Edward Grey to Sir G. Buchanan 
_ (Telegraphic) 


Lonpon, Foreign Office, Aug. 1, 1914." ` 

-Information reaches me from a most reliable source that Austrian 
Government have informed German Government that, though the 
situation has been changed by the mobilization of Russia, they would in 
full appreciation of the efforts of England for the preservation of peace 
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be ready.to consider favorably my proposal for mediation between 
Austria and Servia, The understanding of th:s acceptance would nat- 
urally be that the Austrian. military action against Servia would con- 
tinue for the present, and that the British Government would urge upon | 
Russian Government to stop the mobilization of troops directed against 
Austria, in which case Austrie would naturally cancel those defensive 
military counter-measures in Galicia, which have been forced upon 
Austria by Russian mobilization. 

You should inform Minister for Foreign Affairs and say that if, in the 
consideration of the acceptance of mediation by Austria, Russia can 
agree to stop mobilization, it appears still te be possible to preserve 
peace. Presumably the matter should be discussed with German Gov- 
ernment, also by Russian Government. 


No. 136. 
Sir F.. Bertie to Sir Edwarc Grey 
` (Telégraphic.—Recelved August 1) 


Paris, August 1, 1914. 

. Minister of War informed military attaché this afternoon that orders. 
had been given at 3:40 for a general mobilization of the French Army. 
This became necessary because the Minister o? War knows that, under 
the system of “Kriegszustand,” the Germans have called up six 
classes. Three classes are sufficient to hrirg their covering troops 
up to war strength, the remaining three being the reserve. This, he 
says, being tantamount to mobilization, is mobilization under another 
name. . | 

The French forces on the frontier have opposed to them eight army 
corps on @ war footing, and an attack is expected at any moment. It 
‘is therefore of the utmost importance to guarc against this. A zone of 
ten kilom. has been left between the French trcops and German frontier. 
The French troops will not attack, and the Minister of War is anxious 
that it should be explained that this act of mobilization is one for purely 
defensive. purposes. 
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No. 137. 
Sir Edward Grey to Sir M. de Bunsen 
(Telegraphic) 


; Lonpon, Foreign Office, Aug. 1, 1914. 

I saw the Austro-Hungarian Ambassador this morning. He supplied 
me with the substance of a telegram which the Austro-Hungarian Minis- 
ter for Foreign Affairs had sent to the Austrian Ambassador in Paris. 


In this telegram his excellency was given instructions to assure the ` 


French. Minister for Foreign Affairs that there was no intention in the 
minds of the Austro-Hungarian Government to impair the sovereign 
‘rights of Servia or to obtain territorial aggrandizement. The Am- 
bassador added that he was further instructed to inform the French 
Minister for Foreign Affairs that there was no truth in the report which 
had been published in Paris to the effect that Austria-Hungary in- 
tended to occupy the Sanjak. 

Count Mensdorff called again later at the pee Office. He informed 
m2 ofa telegram sent yesterday to the Austro-Hungarian Ambassador 
at St. Petersburg by Count Berchtold, and gave me the substance. — 

It states that Count Berchtold begged the Russian Ambassador, whom 
he sent for yesterday, to.do his best to remove the wholly erroneous im- 
pression in St. Petersburg that the ‘‘door had been banged” ky Austria- 
Hungary on all further conversations. The Russien Ambassador prom- 
ised to do this. Count Berchtcld repeated on this occasion to the 
Russian Ambassador the assurance which had already been given at St. 
Petersburg, to the effect that neither an infraction of Servian sovereign 
rights nor the acquisition of Servian territory was being contemplated by 
Austria-Hungary. 

Special attention was called by Count Mensdorff to the fact that this - 
telegram contains a statement to the effect that conversations at St. 
Petersburg had not been broken off by Austria-Hungary. 
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No. 138. 
Sir E. Goschzn to Sir Edward Grey 
-(Telegraphic.—Received Aug. 2) 


BEBLIN, Aug. 1, 1914. 
Your telegram of today.** 

I have communicated the substance of the above telegram to the Secre- 
tary of State for Foreign Affairs, and spent £ long time arguing with 
‘him that the chief dispute was between Austria and Russia, and that 
Germany was only drawn in as Austria’s ally. If, therefore, Austria 
_ and Russia were, as was évident, ready to discuss matters and Germany 
did not desire war on her own account, it seemed to me only logical that ~ 
Germany should hold her hand and continue to work for a peaceful 
settlement. Secretary of State for Foreign Affairs said that Austria’s, 
readiness to discuss was the result of German influence at Vienna, and, 
had not Russia mobilized against Germany, ell would have been well, 
‘But Russia; by abstaining from answering Germany’s demand that she © 
shou.d demobilize, had caused Germany to mobilize also. Russia had 
said that her mobilization did not necessarily imply war, and that she 
could perfectly well remain mobilized for months without making war. 
This was not the case with Germany. She had the speed and Russia 
had thé numbers, and the safety of the German Empire forbade that 
Germany should allow Russia time to bring up masses of troops from all - 
parts of her wide dominions. The situation row was that, though the 
Imperial Government had alloved her several hours beyond the specified 
time, Russia had sent no anzwer. Germany had, therefore, ordered 
mobilization, and the German representative at St. Petersburg had been 
instructed within a certain time to inform the Russian Government that 
the Imperial Government must regard their refusal to answer as creat- 


ing a state of war. 
4 See No. 131. 
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No. 139. 
Sir G. Buchanan to Sir Edward Grey 
(Telegraphic:—Received August 2) 


Sr. PETERSBURG, Aug. 1, 1914. 

. My telegram of 31st July.*° 

The £mperor of Russia read his telegram to the German Emperor 
to the German Ambassador at the audience given to his excellency 
yesterday. No progress whatever was made. 
In ths evening M. Sazonof had an interview with the Austrian Am- 
_bgessador, who, not being definitely instructed by his government, did 
his best to deflect the conversation toward a general discussion of the 
re.ations between Austria-Hungary and Russia instead of keeping to the 
question of Servia. In reply the Minister for Foraign Affairs expressed 
his desire that these relations should remain friendly, and said that, 
taken in general, they were perfectly satisfactory; but the real question 
which they had to solve at this moment was whether Austria was to 
crash Servia and to reduce her to the status of a vassal, or whether she 
was to leave Servia a free and independent state. In these circum- 
stances, while the Servian question was unsolved, the abstract discus- 
sion of the relations between Austria-Hungary and Russia was a waste 
of time. The only place where a successful discussion of this question 
could be expected was London, and any such discussion was being. 
made irapossible by the action of Austria-Hungary in subjecting Bel- 
grade, a virtually unfortified town, to bombardment. 

M. Sazonof informed the French Ambassador and myself this morn- 
inz of his conversation with the Austrian Ambassador. He went on 
to say taat during the Balkan crisis he had made it clear to the Austrian 
Government that war with Russia must inevitably follow an Austrian 
attack on Servia. It was clear that Austrian domination of Servia was 
as intolerable for Russia as the dependence of the Netherlands on Ger- 
many would be to Great Britain. It was, in fact, for Russia a ‘question 
of lite and death. The policy of Austria had throughout been both tor- 
tuous and immoral, and she thought that she could treat Russia with 
defiance, secure in the support of her German ally. Similarly the policy 
of Germany had been an equivocal and double-faced policy, and it 
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‘mattered little whether the German Government knew or did not know 
the terms of the Austrian ultimztum; what mattered was that her inter- 
vention with the Austrian Government had b2en postponed until the 
moment had passed when its inuence would have been felt. Germany 
was unfortunate in her representatives in Vieana and St. Petersburg; . 
the former was a violent Russophobe who had urged Austria on, the 
latter had reported to his Government that Russia would never go to 
war. M. Sazonof was completely weary of ths ceeseless endeavors he 
had made to avoid a war. No suggestion held cut to him had been re- 
fused. He had accepted the proposal for a conference of four, for media- 
tion by Great Britain and Italy, for direct conversation between Austria - 
and Russia; but Germany and Austria-Hungary had either rendered 
these ‘attempts for peace ineffeztive by evasive replies or had refused 
them altogether. The action of the Austro-Hungarian Government . 
and the German preparations had forced the Russian Government 
- to order mobilization, and the raobilization of Germany had created a 
. desperate situation. 

M. Sazonof added that the formula, of whick the text is contained in 
my telegram of 31st July,5°* hac been forwardec by the Russian Govern- 
ment to Vienna, and he would adhere to it if you could obtain its accept- 
ance before the frontier was crossed by German iroops. In no case would 
Russia begin hostilities first. 

I now see no possibility of s general war keg avoided unless the 
agreement of France and Germany can be obta:ned to keep their armies 
mobilized on their own sides of the frontier, as Russia has expressed her . 
readiness to do, pending a last attempt to reach a settlement of the 
present crisis. - "a 





No. 140. 
Sir F. Bertis to Sir Edward Grey 
(Telegraphic.—Received August 1) 


Panis, Aug. 1, 1914. 
The Minister of War again s_nt for the military attaché this evening, 
as he said he wished to keep him iniormed oi the situation. He laid 
great stress on the fact that the zone of 10 kilom. which he had arranged | 
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between the French troops and the German frontier, and which was still 
occupied by peasants, wasa proof of the French.2ndeavors to commit nD) 


provocative act. 


No. 141. 
Sir M. de Bunsen to Sir Edward Grey 
(Telegraphic.—Received August 2) 


TN Aug. 1, 1914. 


I am to be received tomorrow by Minister for Foreign Affairs. This | 
afternoon he is to see the French and Russian Ambassadors. I a) 


just been informed by the Russian Ambassador of German ultimatum: 


requiring that Russia should demobilize within twelve hours. ` On being | 


asked by the Russian Minister for Foreign Affairs whether the inevitable 
refusal of Russia to yield to this curt summons meant war, the German 
Ambassador replied that Germany would be forced to mobilize if Russia 
refused. Russian Ambassador at Vienna thinks that war is almost in- 
evitable, . and that mobilization is too expensive to be kept for long. 
Germany will attack Russia at once. He says that the so-called mok- 


jlization of Russia amounted to nothing more than Russia had taken |- 


military measures corresponding to those taken by Germany. There 
seems to be even greater tension -between Germany and Russia than 
there is between Austria and: Russia. Russia would, according to the 
Russian Ambassador, be satisfied even now with assurance respecting 
Servian integrity and independence. He says that Russia had no inten- 
tion to attack Austria. He Js going again today to point out to the Minis- 
ter for Foreign Affairs that most terrific consequences must ensue from 
refusal to make this slight concession. This time Russia would fight to 
the las; extremity. I agree with his excellency that the German Am- 
bassador at Vienna desired war from the first, and that his strong per- 
. sonal bias probably colored his action here. The Russian Ambassador 
is convinced that the German Government also desired war from the 
first. 
It is the intention of the French Ambassador to speak earnestly to 
the Minister for Foreign Affairs today on the extreme danger of the 
situation, and to ask. whether proposals to serve as a basis of mèdia- 


| 
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tion from any.quarter are being considered. Taare is great anxiety to . 
- know what England will do. I fear thas nothing can alter the determina- 
tion cf- Austro-Hungarian Government to proceed on their present 
course if they have made up their mind with tha approval of Germany. 


l No. 142. 
Sir E. Gosche% to Sir Edwarc Grey 


(Telegraph-2.—Received Aug. 2) 


BERLIN, Aug. 1, 1914. 
Orders have just been issued for the general nobilization of the navy 
and army, the first day of mobilization to be 2d August. 


Fn ~ ree 


No. 143. 
Sir E. Goschen to Sir Edwarl Grey 


(Telegrapk.c.—Reveived Aug. 2) 


BERLIN, Aug. 1, 1914. 
Detention of British merchant ship at Hamburg. 
. Your telegram of Ist August * acted on. . 
Secretary of State, who expressed the greasest surprise and annoy- 
ance. has promised to send orders at once to ellow steamers to proceed 
without delay. 


No. 144. 
Sir E. Goscien-to Sir Edward Grey 
(Telegraphic —Received Auz. 2) 
BERLIN, Aug. 2, 1914. 
Secretary of State has just iciormed me that, owing to certain Russian 
troops having crossed frontier, Germany and Russia are now.in a state 


of war. 
tt See No. 130. ` 
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No. 145. | 

Sir E. Goschen to Sir Edward Grey 
(Telegraphic.—Received August 2) | 
| 

| 


_ BERLIN, Aug. 2, 1614. 

My telegram of Aug, 1. 

Secretary of State informs me that orders were sent last night to allow 
British ships in Hamburg to proceed on their way. He says that this | 
must be regarded as a special favor to his Ma;esty’s Government, as 
no other foreign ships have been allowed to leave. Reason of detention | 
was that mines were being laid and other precautions being taken. 


Re ene necro 


| 

| 

| 

| 

No. 146. | 

Sir F. Villiers to Sir Edward Grey | | 
(Telegraphic.—Received August 2) | 
BRUSSELS, Aug. 2, 1614. | 


The news that a German force has entered G-and Duchy of Luxem- 
burg has been officially confirmed to the Belgian Government. 


r% 
” 


es 


7 No. 147. 
Minister of State, Luxemburg, to Sir Edward Grey 
(Telegraphic.—Received August 2) 
(Translation) 

LUXEMBURG, Aug. 2, 1914. 

I have the honor to bring to your excellency’ s notice the following 
facts: 
On Sunday, the 2d August, very early, the German troops, according | 
to the information which has up to now reached the Grand Ducal Gov- | 


ernment, penetrated into Luxemburg territory by the bridges of Wasser- | 
~ bilig and Remich, and proceeded particularly toward the south and in 


_ & See No. 148. 
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the direction of Luxemburg, the capital of the Grand Duchy. A certain 
number of armored trains with troops and ammunition have been sent 
along the railway line from Wasserbillig to Luxemburg, where their 
arrival is expected. These occurrences constitute acts which are mani- 
. festly contrary to the neutrality of the Grand Duchy as guaranteed by 
the Treaty of London of 1867. The Luxemburg.Government have 
not failed to address an energe-ic protest against this aggression to the 
representatives of his Majesty the German Emperor at Luxemburg. 
An identical protest will be sent by telegraph to the Secretary of State 
for Foreign Affairs at PORRE 


No. 148. 
Sir Edward Grey to Sir F. Bertie 
(Telegraphic) 


London, Foreign Office, Aug. 2, 1914. 
After the Cabinet this morning I gave M. Cambon the following 
memorandum: 


I am authorized to give an assurance that, if the German fleet comes into the’ 
Channel or through the North Sea so undertake hostile operations against French 
coasts or shipping, the British fleet vill give all the prozection in its power. 

This assurance is of course subject to the policy o“ his Majesty’s Government 
receiving the support of Parliament, and must not be taken as binding his Maj- 
esty’s Government to take any acticn until the above sontingency of action by the 
German fleet takes pie: : 


I pointed out that we had very large questions and most difficult 
issues to consider, and that gcvernment felt that they could not bind 
themselves to declare war upon. Germany nec2ssarily if war broke out 
between France and Germany tomorrow, but it was essential to the 
French Government, whose feet had long been concentrated in the 
Mediterranean, to know how to make their dispositions with their north 
coast entirely undefended. We therefore thought it necessary to give . 
them this assurance. It did mot bind us to gö to war with Germany 
unless the German fleet took the action indicated, but it did give.a 
security to France that would znable her to sestle the disposition of her 
own Mediterranean fleet. 


= 
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M. Cambon asked me about the violation of Luxemburg. I told hin 
the doctrine on that point laid down by Lord Derby and Lord Clarendor 
in 1867. He asked me what we should say about the violation of the 
neutrality of Belgium. I said that was a much more important matter: 
we were considering what statement we should make in Parliament to- 
morrow—in effect, whether we should declare violation of Belgian neu- 
trality to be a casus belli. I told him what.had b2en said to the Germar 
Ambassador on this point. a 


` No. 149. 
Sir Edward Grey to Sir E. Goschen 


(Telegraphic) 


Lonpon, Foreign Office, Aug. 2, 1914. 

Your telegram.of Ist August.’ 

I regret to learn that 100 tons of sugar was compulsorily unloaded 
from the British steamship Sappho at Hamburg and detained. Similar 
action appears to have been taken with regard zo other British vessels 
loaded with sugar. ` 

You should inform Seendtnny of State that, for reasons stated in my 
telegram of Ist August, I most earnestly trust that the orders already - 
sent to Hamburg to allow the clearance of British ships cover also the 
release of their cargoes, the detention of which cannot be justified. 


er rae 


No. 150. 
Sir E. Goschen to Sir Edward Grey, 
(Telegraphic.—~Received August 3) 


e EERLIN, Aug. 3, 1914. 
Your telegram of 2d August. 
Detention of British ships at Hamburg. 
No information available. 


58 See No. 143. "See No. 130. 6 See No. 149. 
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‘To. 151. | 
Sir F. Villiers to Sir Edward Grey 
(Telegraphic.—Received August €) 


Broussets, Aug. 3, 1914. 
ierch Government have ofered through their military attaché the 
support of five French army corps to the Belgiar Government. Follow- 
ing reply has been received today: ~ 


We are sincerely grateful to the Fzench Government for cffering eventual sup- 
port. In the actual circumstances, Lcwever, we do noz propose to appeal to the 
guarantee of the Powers. Belgian Government will decide later on the action which | 
they may think it necessary to take. 


No. 152. 
Sir. Edward Grey to Sir F. Bertie 


Lonpon, Foreign Office, Aug. 3, 1914. 
Sir: On the Ist instant the French Ambassador made the following 
communication: 


In reply to the German Governmens's intimation of tre fact that ultimatums had 
been presented to France and Russia, and to the questiox as to what were the inten- 
tions of Italy, the Marquis di San Giuliano replied: 

“The. war undertaken by Austria, end the zonsequences which might result, had, 
in the words of the German Ambassador himself, an agzressive object. Both were 
therefore in conflict with the purely cefensive character of the Triple Alliance, and 
in such circumstances Italy would remain neutral.” 


In raaking this communication, M. Cambor was instructed to lay 
stress upon the Italian declaration that the present war was not a de- 
fensive but an aggressive war, ard that, for this reason, the casus fæderis 
under the terms of the Triple Alliance cid not arise. 

Tam, &e., 
E. GREY. 


Fl 
: 
a 
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No. 158. 
Sir Edward Grey to Sir E. Goschen 
| (Telegraphic) . 


Lonvon, Foreign Office, Aug. 4, 1914. 
The King of the Belgians has made~an appeal to His Majesty the 
King fer piplomaue intervention on pena of Be-gium in the following 
terms: 


Remembering the numerous proofs of your Majesty’s friendship and that of your 
predecessor, and the friendly attitude of England in 1870, and the proof of friendship 
ycu have just given us again, I make a supreme appeal to the diplomatic interven- 
ton of your Majesty’s Government to safeguard the integrity of Belgium. 


His Majesty’s Government are also informed that the German Gov- 
ernment has delivered to the Belgian Government a note proposing 
friendly neutrality entailing free passage through Belgian territory, and 
promising tó maintain the independence and integrity of the kingdom 
and its possessions at the conclusion of peace, threatening in case of 
refusal to treat Belgium as an enemy. An answer was requested within 
tvelve hours. 

We also understand that Belgium has categorically refused this as a 
flagrant violation of the law of nations. 

His IMajesty’s Government are bound to protest againsi this violation 
of a treaty to which Germany is a party in common with themselves, 
and must request an assurance that the demand made upon Belgium 
will not be proceeded with, and that her neutrality will be respected by 
Germany. You should a for an Immediate repl:. 


J No. 154. o 


Sir F. Villiers to Sir Edward Grey 
(Telegraphic. —Received Aug. 43 


BRUSSELS, Aug. 4, 1914 
German Minister has this morning addressec. note to Minister for 
Foreign Affairs stating that as Belgian Government have declined the 
well-intentioned proposals submitted-to them by the Imperial Govern- 
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. ment, the latter will, deeply to their regret, be compelled to carry out, 
if necessary by fea of arms, the measures corsidered: indispensable i in 
view of the French menaces. 


No, 155. 
Sir Edward Grey to Sir F. Villiers 
(Telegraphic) . 


. Lonpvon, Foreign Office, Aug. 4, 1914. 

You should inform Belgian Government that if pressure is applied to 
them by Germany to induce them to depart from neutrality, His Maj- 
esty’s Government expect that they will resist by any means in their 
power, and that His Majesty’s Government will support them in offering 
such resistance, and that His IMajesty’s Government in this event are 
prepared to join Russia and France, if desired, in offering to the Belgian 
Government at once common action for the purpose’ of resisting use of 
force by Germany against them, and a guarantee to maintain their in- 
dependence and integrity in future years. 


No. 156. ; ; 
Sir Edward Grey to Sir E. Goschen l A 
(Telegraphic) 


Lonpon, Foreign Office, Aug. 4, 1914. 

I continue to receive numerous complaints from British firms as to 
the detention of their ships at Hamburg, Cuxhaven, and other German ` 
ports. This action on the part of the German authorities is totally 
unjustifiable. It is in direct contravention: of international law and of . 
the assurances given to your excellency by the Imperial Chancellor. 
You should demand the immediate release of all British ships if such re~ 
lease has not yet been given. 
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No. 157. 


German Foreign Secretary to Prince Lichnowsky, German Ambassador to 
Great Britain 


cama by German Embassy, August 4) 


BERLIN, August 4, 1814. 

Please dispel any mistrust that may subsist on the part of the Eritish 
Government with regard to our intentions, by repeating most positively 
formal assurance that, even in the case of.armed conflict with Belgium, 
Germany will, under no pretense whatever, annex Belgian territory. 
Sincerity of this declaration is borne out by fact that we solemnly 
‘pledged our word to Holland strictly to respect her neutrality. It is 
obvious that we could not profitably annex Belgian territory without 
making at the same time territorial acquisitions at expense of Holland. 
Please impress upon Sir E. Grey that German army could not be exposed 
to French attack across Belgium, which was planned according to ab- 
solutely unimpeachable information. Germany had consequently to 
- disregard Belgian neutrality, it being. for her a question of life or death 
to prevent French advance. 





No. 158. 
Sir F. Villiers to Sir Edward Grey 
(Telegraphic.—Received August 4) 


BRUSSELS, ren 4, 1914. 
Military attaché has been informed at War Office that German eee 
have entered Belgian territory, and that Liege has been summoned to 
- surrender by small party of Germans who, however, were repulsed. 





No. 159. 
Sir Edward Grey to Sir E. Goschen — 
(Telegraphic) 


LONDON, Foreign Office, Aug. 4, ath. 
_ We hear that Germany has addressed note to Belgian- Minister for 
Foreign Affairs stating that German Government will be compelled to 
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carry out, if necessary by force of arms, the meesures considered indis- 
pensable. l 

We are also informed that Belgian territory has been violated at 
Gemmenich. 

In these circumstances, and in view of the fact that Germany declined 
‘to give the same assurance respecting Belgium as France gave last week 
` in reply to our request made simultaneously az Berlin and Paris, we 
must repeat that request, and asz that a satisfactory reply to it and to 
my telegram of this morning © ke received here by 12 o'clock tonight. 
If not, you are instructed to ask for your passports, and to say that his 
Majesty’s Government feel bound to take all steps in their power to 
uphold the neutrality of Belgium and the observance of a treaty to which 
Germany is as much a party as ourselves. 


GERMAN MEMORANDUM AND DOCUMENTS. WITH- REGARD TO THE 
OUTBREAK OF THE WAR IN EUROP3 IN 1914 %. 


On June 28 last the successor to the Austrian tkrone, Archduke Franz 
Ferdinand, and his wife, the Duchess of Hohenberg, were assassinated 
by the revolver shots of a member of a Servian band of conspirators. 
An investigation of the crime by Austro-Hungar:an officials has revealed 
that the plot to take the life o? the Archduke was planned and pro- 
moted in Belgrade with the co-operation of official Servian individuals 
and was carried out with weapons from the Servian Government depot. © 

This crime was bound to open the eyes of the whole civilized world, 
not only with regard to the object of Servian pohHtics as relating to the - 
existence and integrity of the Austro-Hungarian monarchy, but also 
with regard to the criminal means that the Pan-Servian propaganda did 
not hesitate to employ in order to attain these ends. The ultimate object . 
of these policies was to revolutionize gradually and fmally to bring about 
a separation of the southwestern region of the Austro-Hungarian mon- _ 
archy from that empire and unite it with Servia. 


61 See No. 153. 

* Reprinted from the New York Times of August 23 1914. The official German 
White Book was not obtainable, but this translation has been certified to the 
JOURNAL by the German Embassy as a very good and reliable translation of f the 
official German White .Book.—Eb. : 
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The repeated and formal declarations of Servia to Austria-Hungary to 
bring about good neighborly relations did not change this trend of 
Servian politics in the least. For the third time in the course of the last 
six years Servia has brought Europe to the verge of a world war in this 
manner. She could only do this because she believed herself supported. 
by Russia in her endeavors. . 

As a result of the developments of the year 1908 growing out of the 
Turkish revolution, Russian policies had begun to organize a league of 
the Balkan States directed against the existence cf Turkey, under Rus- 
sian patronage. This alliance of the Balkan States which was successful 
in crowding Turkey out of her European possessions in 1911, came to 
grief over the question of the disposition of the spoils. Russian policy 
was not, however, frightened by this failure. It was the idea of Russian 
statesmen that there should be formed a new Balkan League under Rus- 
sian patronage, whose activities should be directed this time not against 
Turkey, which had been driven from the Balkans, but against the exist- 
erce of the Austro-Hungarian monarchy. The idea was that Servis 
should cede to Bulgaria the section of Macedonia taat she had won in the 
last Balkan ‘war and offset the loss by the acquisition of Bosnia and 
Herzegovina at the expense of the Monarchy of the Danube. For this 
purpose Bulgaria, by her isolation, was to be made pliable, Rumania, as 
the result of a propaganda undertaken withthe aid of France, was to 
be chained to Russia,. and Servia was to be referred to Bosnia and 
Herzegovina. 

In view of these circumstances Austria had tc admit that it would 
not be consistent either with the dignity or self-preservation of the 
monarchy to look on longer at the operations on the other side of 
the border without taking action. The Austro-Hungarian Government 
advised us of this view of the situation and asked our opinion in 
the matter. We were able to assure our ally most heartily of our agree- 
ment with her view of the situation and to assure her that any action 
that she might consider it necessary to take in order to put an end to 
the movement in Servia directed against the existence of the Austro- 
Hungarian Monarchy would receive our approval. We were fully aware 
in this connection that warlike moves on the part of Austria-Hungary 
against Servia would bring Russia into the question and might draw us 
into a war in accordance with our duties as an ally. However, recogniz- 
ing the vital interests of Austria-Hungary which were at stake, we could 
neither advise our ally to a compliance that would have been inconsistent 
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with her dignity, nor could we deny her our surport in this great hour of 
need. We were all the more unable to do this masmuch as our interests 
also were seriously threatened as a result of the continuous Servian 
agitation, If Servia, with the help of Russia and France, had been 
allowed to imperil the existence of the neighboring monarchy any 
longer, this would lead to the gradual downfell of Austria and would 
result in submission to Slavic sway under the Russian sceptre, thus mak- 
` ing the position of the Germanic race in Central Europe untenable. A 
morally weakened Austria breaking down as the result of the advance 
of Russian Pan-Slavism would no longer be an ally on whom we could 
count and upon whom we could rely, such as we need in view of the 
attitude of our eastern and western neighbors, which has constantly 
grown more threatening. We therefore gave Austria an entirely free 
hand in her action against Servia. We havz taken no part in the 
prepsrations. . 

Austria chose the way, laying before the Servian Government in detail | 
the immediate relation between the murder and the general Servian 
movement, not only tolerated by the Servian Government, but sup- 
ported by it, which an investigation of the murcer at Serajevo had estab- 
lished. At the same time Servia was asked by £ustria to put‘an absolute 
end to these activities and to alow Austria to punish the guilty parties. 
Austria demanded as a guarantee for the carrying out-of the proceedings 
participation in the investigation on Servian ~erritory and the definite . 
dissolution of the various Pan-Servian societies carrying on an agitation 
against Austria-Hungary. The Imperial and Royal Government set a 
time limit of forty-eight hours for the unconditional acceptance of her 
terms. One day after the Austro-Hungarian note had been handed to 
it ths Servian Government began mobilizaticn. When, after the ex- 
piration of the time limit, the Servian Government made a reply which, — 
while satisfying the demands of Austria-Hungary on certain points, 
made known emphatically with regard to the essential ones its intention 
to refuse the just demands of the monarchy by means of temporizing 
and the introduction of new negotiations, Austria broke off diplomatic 
relations with Servia without having recours2 to further negotiations . 
_ or allowing herself to be put off by Servian assurances, the value of i 
which she knows well enough—to her sorrow. 

From that moment Austria was actually in a state of war with Servia, 
which was publicly proclaimed by means of the official declaration of 

war on the 28th of the month. 
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From the very beginning of the conflict we took the stand that this was 
an affeir of Austria which she alone would have to bring to a decision 
with Servia, We have therefore devoted our entire efforts to localizing 
the wer and to convincing the other Powers thas Austria-Hungary wa. 
compe:led to take justified defensive methods and appeal to arms. We 
took the stand emphatically that no civilized nation had the right in this 
strugg.e against lack of culture [Unkultur] and criminal political moral- 
ity to prevent Austria from acting and to take away the just punishment 
from Eervia. We instructed our representatives abroad in that sense. 

At the same time the Austro-Hungarian Government informed the 
‘Russian Government that her (Austria’s) move against Servia was 
entirely a defensive measure designed to put a stop to Servian eg*ta- 
tion, but that Austria-Hungary was compelled by necessity to demand . 
guarantees of a continued friendly attitude on the part of Servia 
toward the Austria-Hungarian monarchy. Austria-Hungary, the note 
to Russia stated, had no intention of bringing about a disturbance of 
the bakance of power in the Balkans. Both the French and the English 
Governments, replying to our explanation that the German Govern- 
ment wished and was trying to localize the conflict, promised to work 
in the same interest. In the meantime these efforts did not succeed 
in preventing “Russia’s interference in the Austro-Servian disagrze- 
ment. i 

The Russian Government issued an official communiqué on July 24, 
according to which it would be impossible for Russia to remain indiffer- 
ent in zhe Servian-Austrian conflict. The Russian Minister for Foreign 
Affairs, Mr. Sazonof, made this position known to the Imperial Ambas- 
sador, Count Pourtalés. On the afternoon of July 26 the Austro- 
’ Hungarian Government again explained through its Ambassador in 5t. 
Petersturg that Austria-Hungary had no plans of conquest, but only 
wished to have peace at last on her frontiers.. In the course of the 
same day the first reports of Russian mobilization reached Berlin. On 
the evening of the 26th the Imperial Ambassadors at London, Paris, 
and St. Petersburg were directed to call the attention of the English, 
French and Russian Governments energetically to the danger of tais 
- Russiam mobilization. After Austria-Hungary had officially declared 
to Russia that she did not seek the acquisition of eny territory in Servia, 
the decision for world peace lay entirely in St. Petersburg. The same 
day the Imperial Ambassador at St. Petersburg was directed to make 
the following statement to the Russian Government: . 


a 
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The military preparatory measures of Russia will compel us to take counter-action 
which must consist in the mobilization of the army. Mobilization, however, indicates 
war. Inasmuch.as we know France’s obligations toward Russia, this mobilization 
would be directed simultaneously against Russia and France. We cannot assume 
that Russia wishes to let loose such a European war. Inasmuch as Austria-Hungary 
‘will not impair the continuance of ths Servian kingdom. we are of the opinion that 
Russia can adopt a policy of waiting. We shall be al the -more ableto support 
Russia’s wish not to allow the integrity of the Servian kingdom to be called into ques- 
tion, since Austria does not call this integrity into question herself. It will a easy 
to find a basis of agreement in the further course of the affair. 


- On July 27 the Russian Minister for War, Suchomlinof, gave the 
German Military Attaché his word of honor that no mobilization 
order had as yet been issued. He said that for the present preparatory 
measures were being taken,'nc horses being lsvied and no reservists 
being called in. In case Austria-Hungary were to cross the Servian. 
boundary, the military districts facing Austria, those of Kieff, Odessa, 
Moscow, and Kazan, would be mobilized. Under no circumstances 
there would be a mobilization of the districts lying on the German front: 
St. Petersburg, Vilna, and Warsaw. In answer to the Military Attaché’s 
question as to what was the object of mobil:zation against Austria- 
Hungary, the Russian War Minister shrugged h‘s shoulders and referred 
to the diplomats. Thereupon the Military Attaché indicated that meas- 
ures to mobilize against Austria-Hungary were also decidedly threatening 
to Germany. In the following days reports concerning the Russian mob- 
ilization followed each other in quick succession. Among these were re- 
ports concerning preparations on the German border, such as the declar-. 
ation of a state of war in Kovn», the departure of the Warsaw garrison, 
and the strengthening of tha Alexandrovo garrison. On July 27 
the first reports of preparatcry measures by France arrived. The 
Fourteenth Corps discontinued its manœuvres and returned to garrison 
duty. 

In the meantime we continued to exert our most energetic influence on 
the cabinets to insure the localization. of the conflict. 

On the 26th Sir Edward Grey had suggested that the differences be- 
tween Austria-Hungary and Se-via be laid before a conference of the Am- 
bassadors of Germany, France, and Italy, with himself presiding over the’ 
sessions: ‘To this suggestion we replied that, while we approved his > 
tender, we could not take part :n such a conference because we could not 
call upon Austria to appear before a European court in her controversy 
with Servia. 
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Frarce agreed to Sir Edward Grey’s proposal, but it was finally brought 
to naught because Austria, as was to be expected, held herself aloof. 

True to our conviction that an act of mediation could not take into con- 
sideration the Austro-Servian conflict, which was purely an Austro- 
Hungarian affair, but would have to take into consideration only the re- 
lations between Austria-Hungary and Russia, we continued our efforts 
to brinz about an understanding between these two Powers. We w2re 
also wi-ling, after declining the conference idea, to transmit a further pro- 
posal ky Sir Edward Grey to Vienna, in which he urged that Austria- 
Hunga-y either agree to accept the Servian answer as sufficient or to 
look uon it as a basis for further conversations. The Austro-Hungarian 
Goverrment, in full appreciations of our mediatory activity, replied to 
this proposal that, coming as it did after the opening of hostilities. it 
was too late. 

In spite of this we continued our mediatory efforts to the utmost and 
advisec Vienna to make any possible compromise consistent with the 
dignity of the monarchy. Unluckily, all of these mediatory acts were . 
soon overtaken by the military preparations of Russia and Franze. 
On Jul7 29 the Russian Government officially announced in Berlin tkat 
it had mobilized four army districts. At the same time additional ze- 
ports reached us of rapidly progressing military preparations by Frar.ce 
on land and sea. On the same day the Imperial Ambassador at St. 
Peterscurg had a conversation with the Russian Minister for Foreizn 
Affairs concerning which he reported as follows by telegraph: 


The Minister tried to persuade me to agree in behalf of my government to a con- 
sargatior. of four parties to.devise means of moving Austria-Hungary to give up those 
Jemands touching on the sovereignty of Servia. While I agreed to a complete traas- 
mission of the conversation, I took the stand that, since Russia had decided on the 
ominous step of mobilization, it was difficult for me to exckange any opinions on tis 
subject, and it almost seemed impossible to do-so. I said that what Russia now 
demanded of us in respect to Austria-Hungary was the same thing of which Austria- 
Hungary was accused regarding Servia—a usurpation of she rights of sovereign-y; 
that Auszria~-Hungary had promised to be considerate of Russian interests by declar- 
ing her territorial disinterestedness, a great concession on the part of a nation wag- 
ing war. For this reason, I said an opportunity should be given the dual monarchy to 
settle her dispute with Servia alone. There would be time enough to come back to | 
the subject of safe-zguarding Servian sovereignty when peace terms were to be ccn- 
cluded. : i 

I added very earnestly that at the present moment the Austro-Servian affair was 
secondary to the danger of a European conflagration, and I made every effort to show 
the Minister the greatness of this danger. 
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It was impossible to change Sazorof’s mind on the >oint that Russia could not 
desert Servia now. 


Similarly the Military Attaché at St. Petersbu-g reported by telegraph 
on the 29th as follows, regarding an interview wth the Chief of the Gen- 
eral Staff of the Russian Army: 


The Chief of the General Staff asked me to call and informed me that he had just 
‘come from His Majesty. He stated shat he had been irstructed by the Minister for . 
War to assure me again that everything had remained the same as it had been ex- 
plained to me by the Minister two days ago. He offered me a written confirmation 
and gave me his word of honor in the nost formal manner that mobilization had begun 
. nowhere, that is to say, not a single man or horse had been levied up to that hour, 
three o’clock in the afternoon. He stated that he could rot answer for the future, buf 
he could declare most emphatically that no mobilization was desired by His Majesty 
in the districts touching on our boundary. However, many reports have reached here 
and also Warsaw and Vilna of the levying of reservists ir various parts of the empire 
I therefore told the General that I was confronted with a riddle as the result of his 
`` announcements tome. On his word as an officer he rep2ated, however, that such re- 
ports were untrue; that a false alarm may have been raised here and there. 

In view of the positive, numerous reports before me ef actual levying, I am com- 
pelled to consider the conversation és an attempt to mislead us with regard to the 
` extent of the measures that have already been taken. 


Inasmuch as the Russian Government, in reply to the several inquiries 
regarding the reasons for its thveatening attitude, several times alludec 
to the circumstance that Ausir.a~-Hungary had not yet begun any con- 
versations in St. Petersburg, the Austro-Hungarian Ambassador, at our 
request, was directed on July 29 to begin the conversations with Mr 
Sazonof. Count Szapary was authorized to maže known to the Russiar. 
Minister the contents of the ncte to Servia which had been, as it were 
overtaken by the declaration of war, and to receive any suggestions that 
might still come from the Russian side, as well as to discuss with Sazono- 
all questions touching directly >n the Austro-Russian relations. 

Shoulder to shoulder with England we continued to work withous 
cessation for mediation, and supported every suggestion in Vienna whick. 
we believed showed hope of the possibility of a peaceful settlement oz 
the conflict. As late as the 30th we transmitsed an English proposal 
.to Vienna which establishec this basis of negotiation, that Austria- 
Hungary, after succeeding in marching into Servia, should dictate he? 
- terms there. We had to assume that Russia would accept this basis. 

While these efforts of ‘ours for mediation. supported by English 
diplomacy, were being continued with increasng urgency in the time 
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from July 29 to the 31st, there constantly came new and. increasing 
reports concerning Russian mobilization measures. The assembling of 
troops on the east Prussian border and the declaration of a state of war 
in all important places on the Russian western >oundary no longer left 
any doubt of the fact that Russian mobilization wes actively going on 
against us, while at the same time all such measures were denied anew 
on ward of honor to our representative at St. Petersburg. Even before 
the reply to the last. English-German mediatior. proposal, the basis of 
which must have been known in St. Petersburg, zould reach Berlin from 
Vienna, Russia ordered a general mobilization. On the same day. en 
exchange of telegrams took place between his Majesty the Kaiser and 
King and Czar Nicholas in which his Majesty called the Czar’s atten- 
tion to the threatening character of the Russian mobilization and to the 
continuance of his own activity as mediator. . 
On July 31 the Czar directed the following telegram to his Majesty: 


I thank you from my heart for your mediation, which permits a gleam of hope that 
everything can yet be settled peaceably. It is a technical impossibility for us to halt 
our miitary preparations which became necessary through Austria’s mobilization. 
We are far from desirous of war. So long as the negotiations continue with Austria 
concerring Servia, my troops will not undertake any challenging action. J solemnly 
pledge ycu my word as to that. Iam trusting in the grace of God with all my might 
end hope for the success of your mediation in Vienna, for the welfare of our countries 
and for the peace of Europe. Your sincerely devoted . NICHOLAS 


To this his Majesty the Kaiser replied: 


` Upor. your appeal to my friendship and your plea for ny help, I have undertaken 
a mediatory action between your government and the Austro-Hungarian Govern- 
ment. While this negotiation was under way your troops were mobilized against 
Austria-Hungary, which is allied with me, as a consequence of which my mediation 
was almost made illusory, as I have already informed you. Notwithstanding this, 
I continued it. Now I am in receipt of reliable reports of serious preparations for . 
war on my eastern boundary also. Responsibility for the safety of my empire com- 
pels me to take counter defensive measures. I have carrizd my efforts for the main- 
tenance of world peace to the utmost limit. It is not I that bear the responsibility 
for the calamity that now threatens the entire civilized world. Yet at this moment 
it lies ir. your power to stave it off. No one threatens the honor and might of Russia, 
which might have awaited the result of my mediation. The friendship for you ard 
your empire which was bequeathed to me by my grandfather on his deathbed has 
always been sacred to me, and I have been faithful to Russia when she was hard 
pressed. especially in her last war. It is still possible for you to maintain the peace 
of Europe if Russia will decide to put a stop to the military measures that threaten 
Germary and Austria-Hungary. 
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Even before this telegram reached its destinasion the mobilization of 
the entire Russian fighting force, which had been ordered in the fcrenoon 
of the same day, openly directed against us, was in full swing, The 
Czar’s telegram, however, was sent at 2 o’clock in the afternoon. 

After the mobilization became known in Berln, the Imperial Ambas- 
sador at St. Petersburg was ordered on the afternoon of July 31 to advise 
the Russian Government that Germany had declared a state of war 
as a counter move to the mobilization of the Eussian army and navy, 
which would have to be followed by mobilization unless Russia ceased. 
her military preparations against Germany and Austria-Hungary within 
twelve hours, and so advise Germany. 

At the same time the Imperiel Ambassador at Paris was directed to : 
request an explanation from the French Government within eighteen 
hours as to whether, in the case of a Russo-German war, France would 
remain neutral. 

The Russian Government destroyed the painstaking mediatory work 
of the European state chancelleries, shortly before its successful outcome, 
by her mobilization, which endangered the safet of the German Empire. 
The mobilization measures, concerning the ser:ousness of which to the 
Russian Government no doubt was allowed to srise from the beginning, 
together with her continued denial, show clearl~ that Russia desired the 
war. 

The Imperial Ambassador at St. Petersburz salwar ies message 
that had been given to him for Mr. Sazonof on July 31 at midnight. 

After the expiration of the time limit set for Kussia without the receipt 
of an answer to our inquiry, his Majesty the Emperor and King ordered 
' the mobilization of the entire German army aad the Imperial navy at 
5 p.m.on Aug. 1: In the meantime the Ambassador at St. Petersburg 
had been instructed to hand a declaration of war to the Russian Govern- 
ment in case no favorable reply was issued be‘ore the expiration of the 
time limit. However, before a report regarding the execution of this 
order arrived, Russian troops crossed our border and advanced on ` 
German territory, namely, as early as the afternoon of Aug. 1 

By this move Russia began the war against us. 

In the meantime the Imperial Ambassador at Paris put the question 
that he had been ordered to present before the French Cabinet at 7 p. m. 
on July 31. 

To this the French Prime Minister made an-embiguous and unsatisfac- 
tory reply at 1 o’clock in the afternoon of Aug. 1. This does not give a 
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clear picture of the French position, since it was limited to the statement 
that France would do what, her interests seemed to warrant. A few hours 
later. et 5 in the afternoon, the complete mobilization of the entire French 
army and navy was ordered. 
On the morning of the following day France seed hostilities. 
Concluded on Aug. 2, noon. l 


“ The Austro-Hungarian Note to Servia 


From the Norddeutsche Allgemeine Zeitung, July 25, 1914 


- BERLIN, July 24. 
The Austro-Hungarian Minister at Belgrade at 6 o’clock last night 
handed to the Servian Government a verbal note with the demands of the 


` Austro-Hungarian Government. In the note tha answer is requested by 


* 


6 p.m. J uly 25. It reads as follows: 


On March 31, 1909, the Royal Servian Minister at the Court of Vienna, at the order 
of his government, handed the following explanation to the Imperial and Royal 
Government: ‘‘Servia admits that her rights were not interfered with by the evenis 
of Bosnia, and that she will in accordance therewith accommodate herself to the reso- 
lution which the Powers will draw up in reference to Article 25 of the Berlm Con- 
vention. Servia, in following the advice of the great Pcwers, pledges herself to givé 
up the attitude of protest and resistance which she has assumed in regard to the 


- annexation since October last, and she further pledges herself to change the course 


of her present policies opposed to Austria-Hungary and to live in future with the 
latter asa friendly neighbor.” 

The history of the past few years, and especially the painful developments of June 
28, have indicated the presence of a subversive movement in Servia, the object o? which 
is to separate certain sections of the Austro-Hungarian monarchy from the empire. 
This movement which has arisen before the eyes of the Servian Government, has re- - 
sulted in acts of terrorism and a long line of attempts on human life, ending in mur- 
der outside the territory of the kingdom. 

Far from attempting to carry out the formal pledges made in the declaration of 
March 31, 1909, the Servian Government has done nothing tc suppress these activities. 
It tolerated the criminal acts of the various societies directed against the Austro-Hun- 
garian monarchy, the unbridled utterances of the press, tke glorification of those com- 


_mitting crimes, participation by officers and officials in subversive intrigues; she 


countenanced an unhealthy propaganda in the publie schcols and, finally, all manifes- | 
tations which could mislead the Servian populace into hatred of the monarchy and 
scorn of its management. 

This tclerance, of which the Royal Servian Government was guilty, continued even 
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at the moment when the events of June 28 showed the whele world the terrible conse- 
quences of such toleration. 

It made clear from the utterances Aad admissians of the briminal authors of the 
attack of June 28 that the Serajevo murder was plarmed in Belgrade, that the 
murderers obtained the weapons and bombs with whica they were supplied from: 
Servian officials, members of the Narodna Odbrana, and, finally, that leading Servian 
officials on the boundary sent the crimmals and their Wweepons to Bosnia under their 
auspices. 

The- above results of the investigation no longer permit the Austro-Hungarian 
Government to observe the attitude of orbearance toward actions that for years have 
aroused prejudice against it, actions which kad cheir cntre in Belgrade and have 
been carried over to the territories of the Austro-Hungarian monarchy from that 
point. These developments make it incumbent upon the Austro-Hungarian Govern- 
ment to put an end to the revolutionary movements which ccnstitute a constant 
threat to the peace of, the monarchy. 

In order to attain this end the Austrc-Hungarian Government finds itself compelled 
to demand an official assurance from zhe Servian Government that it denounce the 
anti-Austro-Hungarian propaganda, that is ta say, that Ht denounce- every effort, the 
ultimate object of which is to sever territory from the Austro-Hungarian monarchy, 
and that it pledges itself to do everything in its power to suppress this criminal and 
terrorizing propaganda. 

In order to give an official character to these promises the Royal Servian Govern- 
ment will publish the following statement on the first page of its official organ on 
July 26: 

“The Royal Servian Government czndemus the anes directed against Aus- 
tria~Hungary, that is to say, every aczivity the object of which is to sever territories 
from the Austro-Hungarian monarchy, and it regrets sincerely the terrible conse- 

quences of these criminal operations. 

“The Royal Servian Government regrets that Serviar officers and officials have 
taken part in the above-mentioned propaganda ard thereky jeopardized the pleasant, 
neighborly relations which the Royal Government forma:ly pledged itself to cultivate, 

in its declaration of March 31, 1909. 

“The Royal Government, which disapproves ož and rejacts every thought or every 
attempt to interfere with the destiny of the inhabitants cf any part of Austria-Hun- 
gary, considers it its duty to eall the attention of the officers ard officials and of the 
entire populace of the kingdom most emphatically to the fact that it will in future take 
the strongest measures against indivicuals found guilty cf such atts, to prevent and to 
suppress which every effort will be, made. 

‘This declaration will be brought to the attention of the Royal Aray by an order 
of the day from his Majesty the King and will be published in tke official organ of the 
army. 

Furthermore the Royal Servian Government pledges itself: 

1. To suppress every publication that incites to hatred and contempt of the Austro- 
Hungarian monarchy and the genera. tendency cf which is directed against the terri- 
torial integrity of the latter. 

2. To proceed at once to the dissolution of the society Narodna Odbrana, and to 
confiscate all its material for propaganda; also to proceed in the same way against 
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other societies and organizations in Servia that are carryirg on a propaganda azainst _ 
Austria-Hungary. The Royal Government will take the necessary measures to pre- 
vent the dissolved societies from renewing their activities under different names or in 
other forms. 

3. To set aside everything in the public instruction of Servia, including the beach- 
ing corps, as well as the teaching materials, that tends or might tend to nurture the 
propaganda against Austria-Hungary. 

4, To dismiss from the military service and the public service in general all cfficers 
and employes who are guilty of propaganda against Austria-Hungary, whose rames. 
together with the accusations against them, the Austro-Hungarian Goverament 
reserves the right of making known to the Royal Government. 

5. To consent to the co-operation of representatives of the Austro-Hungariar Gov- 
ernment in Servia to help suppress the subversive movement against the territorial ` 
integrity of the Austro-Hungarian monarchy. . 

6. To institute a legal trial of the conspirators in the plot of June 28, who are cn Ser- 
vian territory. Officials delegated by the Austro-Hungarian Government will take 
part in the proceedings. 

7. To proceed with all speed to arrest Major Voja Tankkosic and a certain Milan 
Ciganovic, Servian state officials, who have been compromised as a result of the inves- 
tigation. 

8. To take appropriate steps to prevent assistance by Servian officials in smuzgling : 
weapons and explosives across the border, and to dismiss from the service and 
severely punish those representatives of the frontier service of Schabatz and Loznica 
who helped those concerned in the crime of Serajevo to cross the border. 

9. To make an explanation to the Austro-Hungarian Government regarding tae not 
easily justifiable utterances of high Servian officials in Servia and abroad who, regard- 
less of their official positions, did not hesitate to express themselves as unfriendly tc 
Austria in interviews after the crime of June 28. 

10. To advise the Austro-Hungarian Government without delay with regard to the 
carrying out of the measures outlined above. 

The Austro-Hungarian Government awaits the reply of the Royal Governm=2nt at 
latest by Saturday, the 25th inst., at 6 p. m. 


A memorandum of the results of the investigation of Serajevo, in so Zar as 
they concern the functionaries mentioned in paragraphs 7 and 8, is inclosec with 
this note. 


{Inclosure.] 


The investigation by the court at Serajevo against Gabrilo Princip and accomplices 
in the assassination committed on June 28 of this year has up to now established the 
following facts: 

1. The plot to murder Archduke Franz Ferdinand during his stay in Serajevo was 
planned by Gabrilo Princip, Nedeljko Gabrinovic, a cerżain Milan Ciganovie, and 
Trifko Grabez, with the assistance of Major Voja Tankkosic. . 

2. The six bombs and four Browning pistols which were used by the criminals were 
obtained for them and handed to Princip, Gabrinovic, and Grabez in Belgrade by a 
certain Milan Ciganovic, and Major Voja Tankkosic. 
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3. The bombs are hand-grenades coming from the arsenal of the Servian army at 
Kragujevac. 

4, In order to make sure of the success of the attempt, Milan Ciganovic instructed 
Princip, Gabrinovic, and Grabez in the art of hurling bon.bs, ard taught Princip and 
Grabez how to shoot with Browning pistols in a forest beside the shooting grounds of 
Topschider. ; : 

5. In order to make possible the crossing of the Bosnia-E-erzegovina frontier and the 
smuggling in of their weapons, a secret transportation system was organized by Cig- 
anovic. The entrance of the criminals with their weapons into Bosnia and Herzego- 
vina was carried out with the assistance of the frontier 2aptains at Schabatz (Rade 
Popovic) and Loznica, as well as the customs officer, Rudivoj Grbic of Loznica, and 
several other persons. 

f 

The Fremdenblatt writes, among other things, as follows: “The- crime 
of Serajevo has revealed to the whole world the dangers that threaten us, 
and has directed our attention to the pressing ne2d of insuring quiet and 
safety to ourselves at any cost. The Austro-clungarian Minister at 
Belgrade today made known to the Servian Government the demands 
which we must make to it today. It is the result of long, careful consid- 
eration and does not go any further than absolutely necessary. We 
must insist on the.demands as they stand; for tkis is a matter of under- . 
ground passages extending from Servia directly to the heart of our South 
Slavic territories. Conditions that’we cannot allow to continue have 
made themselves apparent on the threshold of ou> house as a result of the 
encroachment of the Pan-Servian idea. Servia hes covered herself with a 
network of societies which, with the pretext of fostermg culture, preach 
the doctrine of hatred of us throughout the country. Emissaries are sent 
out to Bosnia, Herzegovina, and Croatia to inate the populace tc revolt 
and to picture to them an imminent union of those territories with the 
Servian kingdom. - The Servian Government, in spite cf its emphatic dec- 
laration, has done nothing to stop this movemert; its tolerance has had 
the effect of silent consent. Anything that has keen done has been done 
only for appearances. There are many persons cf high military rank, or 
professors or teachers in the service of the state who are among the 
leaders of these societies. If one group hopes to attain its ends by 
means of pacts and war, the others express theiz conviction that a ter- 
roristic and revolutionary stage must precede the diplomatic and military 
action. The event of Serajevo has demonstrated that this plan of cam- 
paign is being waged against us with terrible 2mphasis. It has been . 
proved that the murder of the Archduke Franz Ferdinand and his wife | 
was carried out with the support of officials of the kingdom.” We 
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_have to deal with an irreconcilable, bitterly hostile movement, which 

shows itself in most varied forms, but which, in its entirety. keeps 
our border populace in a state of excitement, shatters the confidence 
of the various races in our monarchy as to our ability to maintain 
peace with the outside world, and is the main point for the kegin- 
ning of all efforts against us, and causes much precious blood to flow 
on: our territories. The results of this agitation have frequently been 
felt in our economic life. Thousands of careers have been blasted as are- 
sult of the alarming crises following the constantly recurring Pan-Servian - 
scare. Were we to endure all this without stepving in to take decided 
action against it, the same agitators who continually, for the sake of 
rhetorical effect, accuse us of the misuse of power, would call this a sign 
of weakness, lack of will, and fear. They would state that we do not dare 
to defend ourselves, and in that way they would find new supporters and 
- would feel encouraged to a doubly strong attack. While we are making 
our will felt, we are bringing the Servian people themselves to a realiza- ` 
tion of their position. They will see that they have been dezeived, that 
the movement for a greater Servia will break against an iron wall, that 
the monarchy is determined to spurn them. The feeling that we have to 
deal with a condition that has become unbearable, that a stop must be 
put to it, is so strong among our people that complaints concerninz the 
long delay in dealing with the situation are getting louder. This impa- 
tience and criticism can be understood. But the Austro-Hungarian Gov- 
ernment did not wish to act in anger, not without the most careful test- 
ing of every circumstance, not without making absolutely certain what 
demands must be made. Servia has been allowed a brief time in which 
to comply with our demands. We do not wish to lengthen tae period of 
the crisis that weighs down our economic life and is making all Europe 
uneasy. We want to adjust an untenable relation as quickly as possi- 
- ble, convince public opinion jin Servia of our determination, and finally 
come to a settlement. We hope that Servia will bow to the desires that 
we have expressed within the time set. There is no more reason to 
doubt our determined will to maintain our position under all cirzum- 
stances than to doubt our sincere wish that better relations may be de- 
veloped in the future between Servia and Austria-Hungary.” 





VIENNA, July 24—The newspapers declare that the note to Servia is 
the beginning of a defense and is not an attack, that it shows the 
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strong will of the monarchy, bit demands nothing from Servia except 
what should have been done long ago for the maintenance of its respect 
before Europe. The entire preas expresses tke hope that Servia, by 
prompt acceptance of Austria-Hungary’s terms, will remove the sus- 
picion of partnership with the m irderers, and that she will be rae ne 
enoug. to choose peace and not war. 


Austria-Hunga-y and the Servicn Note 
From The Norddeutsche silgemeine Zeitung, July 29, 1914. 


Vienna, July 27. 
The note of the Royal Servian Government af July 25, 1914, reads as 
follows: 


The Royal Government has received the notification of the Austro-Hungarian Gov- 
ernmert of the 10th inst., and is convirzed that its answer will remove every misunder- 
standing that threatens to disturb the pleasant neighborly relations between the Aus- 
tro-Hungarian monarchy and the Servian kingdom. 

The Royal Government is certain that in dealing witk the great neighboring mor- 
archy those protests have under no pretext been renewed which formerly were made 
both in the Skupschtina and in explarations and negotiacsions of responsible represen- 
tatives of the state and which, through the declaration cf the Servian Government of 
March 18, 1909, were settled; furthermore, that since that time none of the various 
successive governments of the kingdcm, nor any of its Cficers, has made an attempt 
to change the political and legal concitions sət up in Bcsnia and Herzegovina. The 
Royal Government is certain that the Austro-Hungaricn Government bas made no 
representations of any kind along this line except in the case of a textbook concerning 
which the Austro-Hungarian Government received an entirely satisfactory reply. 
Servia. during the Balkan crisis, gavə evidence in numerous cases of her pacific and 
temperate policies, and it will be thenks to Servia alore and the sacrifices that she 
alone made in the interest of Huropezn peace if that pesce continue. l 


On this the Austro-Hungarién monarchy comments: 


The Royal Servian Government limits itself to the stasement that since it made the 
declaration of March 18, 1909, no efhort has been made by the Servian Government 
or its officers to alter the position of 3osnia and Herzegovina. . 

Thereby it consciously and willfully evades the grcunds on which we base our 
course, since we did not make the clzim that it and its officials had undertaken any- 
thing of an official nature along this Lne. 

Our grievance rather is this, that it failed to suppress movements directed against 
_ the territorial integrity of the monarchy in spite of the pledges made in the note in 
question. 
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Its pledge consisted of this, that the entire trend of its policies was to be changed and 
pleasant, neighborly relations with the Austro-Hungarian monarchy brought about; 
not merely to refrain from officially taking up the question of Bosnia’s belonging to the 
Austro-Hungarian monarchy. 


The Servian note thereupon ‘continues: 


The Roval Government cannot be held responsible for utterances of a private char- 
acter such as newspaper articles and the peaceful work of societies, utterances which 
are quite ordinary in almost all countries and which are not generally under state con- 
trol, especially since the Royal Government, in the solution of a great number of ques- 
tions that zame up between Servia and Austria-Hungary, showed much consideration 
as a result of which most of these questions were settled in the best interests of the 
progress of the two neighboring countries. 


Comment of the Austro-Hungarian Government: 


The contention of the Royal Servian Government that utterances of the press and 
the activities of societies have a private character and are not under the control of the 
state is contrary to the practice of modern states, even under the freest interpretazion 
of the rizhts of the press and societies, which are of publie legal character and both 
subject to state supervision. Moreover, Servian practice is to exercise such control. 

‘The charge against the Servian Government is that it has entirely failed to inspect 
its press and societies whose acts hostile to Austria-Hungary were known to it. 


The Sarvian note continues: 


The Royal Government was therefore painfully surprised to hear the contention 
that Servian subjects had taken part in the preparations for the murder committed in 
Serajevo. It had hoped to be invited to co-operate in the investigations following 
this crime and was prepared, in order to prove the entire correctness cf its acts, to 
proceed against all persons concerning whom it had received information. 


Comment of the Austro-Hungarian Government: 


_ This contention is incorrect. The Servian Government had been carefully advised 
as to certain definite persons who were suspected, and it was not only in the position 
but bound by its internal laws to begin an action spontangously. It did nothing at 
all along these lines. 


Servia’s note continues: 


In conformity with the wish of the Austro-Hungarian Government, the Royal Gov- 
ernment is prepared to turn over to the court, regardless of station or rank, any Servian 
subject concerning whose participation in the crime at Sersjevo proofs may be given 
to it. The government pledges itself especially to publish on the first page of the offi- 
cial organ of July 26 the following declaration: 

“The Royal Servian Government condemns every propaganda that may be directed 
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against Austria-Hungary; that is to say, all efforts designed ultimately to sever terri- 
tory from the Austro-Hungarian mcnarchy, and it recrets sincerely the sad conse- 
quence of these criminal machinatiors.”’ 


Gomes of the Austro-Hungarian Government: 


Our demand read as follows: “The Royal Servian Government condemns the propa- 
ganda that is directed against Austria-Hungary ** * ” The change made by the 
Royal Servian Government in the declaration demanded by us infers that such a 
propaganda against Austria-Hungary dees not exist cr that it is unknown to the 
Royal Government. This formula is nct sincere, anc conceals something in order 
that the Servian Government later may réserve an avenue of escape, saying that in 
its declaration it did not disavow tke existence of the present propaganda, and did 
not recognize it-as inimical to the mznarchy, whereupcn it could mislead further to 
the contention that it would not ba pledged to suppress a, propaganda like the 
present one. 


Servia’s note continues: 


The Royal Government regrets thst, in azcordance with advices from the Austro-- 
Hungarian Government, certain Servian officers and functionaries are taking an ac- 
tive part in the present propaganda and that they Eave thereby jeopardized the 
pleasant neighborly relations to the maintenance of which the Royal Governinen: 
was formally pledged by the declarstion of March 31, 1909. 

The government (what follows hers is similar to the text demanded). 


Comment of the Austro-Hungarian Government: 


The formal declaration demanded by us was as follows: “The Royal Government 
regrets that Servian officers and fun2tionaries * * * took part in ***.” Also in this 
choice of words and in the addition] clause “in accordance with advices from the 
Austro-Hungarian Government,” it is shown that the Servian Government is carry-. 
ing out the object indicated above—<o allow itself free rein in the future. 


Servia’s note continues: - 


The Royal Government further rledges itself: 

1. To introduce a provision in the press Jaw on the occasion of the next regular ses- 
sion cf the Skuptschtina, according 9 which instigations to hatred and contempt of 
the Austro-Hungarian monarchy, s3 well as any ptblication directed in general 
against the territorial integrity of Austria-Hungary, shall be punished severely. 

The government pledges itself, on zhe occasion of the coming revision of the Consti- 
tution, to add to Article XXII a clsuse permitting the confiscation of publications, 
the confiscation of which, under the paces Article XXII of the aa would 
be impossible. 
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Observation of the Austro-Hungarian Government: 


We had demanded: 

“1. The suppression of all publications that arouse people to hatred and-contempt 
for the Austro-Hungarian monarchy and whose tendency i is directed against the terri- 
torial intagrity of the monarchy.” . 

We thus wished to obligate Servia to take measures for having such attacks in tha 
press cease in future; we wished, pot to be sure that we had won Certain success 
in this direction. 

Instead, Servia offers to make gesta laws that may lead to the above result, to wit: 

' (a) Alaw by which theindividuals may be punished for abave-mentioned statements 
of the press hostile to the monarchy. This is nothing to us, especially ^s it is well 
known that the punishment of individuals for press misdemeanors is possible only in 
very rare cases, and, under a correspondingly lax handling of such a law, even these 
few would not be punished. Thus this is a suggestion which in no wise answers our 
demand, and therefore does not offer us the slightest guarantee of the result desired 
by us. 

(b) An addition to Article XXII of the Constitution to the effect that confiscation 
be allowel—a suggestion that likewise must fail to satisfy us, since the existence of 
such a law in Servia is of no use to us. What would be of use would be the promise 
-cf the Gcvernment to enforce it, which promise is not made to us. 

Therefore these suggestions are thoroughly unsatisfactory, all the more so as they 
are of an evasive nature, since we are not told within what space of time these laws 
would be enacted, and since if the enactment of the laws should be refused by the 
Skuptschsina—to say nothing of the possible resignation of the government—all 
would remain as it was. 


Servia’s note continues: 


2. The government possesses no proof— and the note of the Austro-Hungarian Gov- 
ernment provides it with none—that the Narodna Odbrana society and other similar 
associations have up to the present committed any criminal acts through any of their 
members. Nevertheless, the Royal Government will accept the demand of the Aus- 
tro~Hungarian Government and dissolve the Narodna Odbrane society, as well as all 
societies that may work against Austria-Hungary. 


Observation of the Imperial and Royal Government: 


.The ansi-monarchical propaganda of the Narodna Odbrana and the associations af- 
filiated w-th it fills all public life in Servia; it is therefore a quite unreliable statement 
on the part of the Servian Government to maintain that it knows nothing about this 
society. 

To say nothing of the fact that the demand made by us is not entirely paned, since 
we furthermore demanded: 

That the means of propaganda of these associations shou-d be confiscated. 

That the reorganization of the dissolved associations under other names and in 
other forms should be prevented. 


t 
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Concerning these two points the Belgrade Government preserves complete silence, 
so that we have no assurance, in the partial agreement ziven us, that an end will be 
put to the anti-Austrian associations, especially of the N rodna Odbrana, b:z their dis- 
solution. 


Servia’s note continues: 


. 8. The Royal Servian Government agrees to eliminate forthwith from public edu- 
cation in Servia everything that might help the propaganda agains, Austris- 
Hungary, provided that the Aus:ro~-Hungarian Goverment gives it actual proof af 
this propaganda. 3 : 


Observation of the Imperial and -Royal Government: 


- Upon this point also the Servian Government demards proofs- that, in the public 
instruction courses of Servia, there is an anti-Austrian propaganda, although it must 
be aware that the books employed in the Servian schools contain such matter, and 
that a great part of the Servian teachers are in the Nerodna Odbrana and affiliated 
associations. 

Moreover, in this case also, the Servian Government Aas not met a part of our ds- 
mands, since, in its text, it left out this addition desired by us, “as well es the body 
of teachers and the means of teaching are concerned*—~an addition wich clearly 
shows where the anti-Austrian propaganda in the Servian schools is to be sought. 


Servia’s note continues: 


4. The Royal Government is also ready to discharge from military and civil servize 
such cflicers—provided it is proved against them by legal investigation—who have 
- implicated themselves in acts directed against the terrisorial integrity of zhe Austro- 
Hungarian monarchy; the government expecis that, for zhe purpose of inst .tuting pro- 
ceedings, the Austro-Hungarian Government will impart the names of these eee i 
and employees and the acts of which they are accused. 


Observation of the Imperial and Royal ERTS 


In view of the fact that the Royal Servian Government makes the discharge of the 
officers and employes in question fram military and civil service dependent on whether 
they are found guilty after trie], its accession to Gur demand is limited to these 
cases where such persons have committed ects laying them open’ to legel penalties. 
Since, however, we demand the elimination of thos2 officers and emsloyes wio 
are making an anti-Austrian propaganda, which in Servia-is not usually punishable . 
by law, it would seem that in this case also our demands have not been mst. 


Servia’s note continues: 


5. The Royal Servian Government iisti confess that it is not quite clear‘as to the 
sense and scope of the desire of the Austro-Hungarian Government to the effect that 
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the royal Servian Government bind itself to allow the co-operation within its territory 
of representatives of the Austro-Hungarian Government, but it nevertheless declares 
itself willmg to permit such co-operation as might be in conformity with international 
law and criminal procedure, as well as with friendly neighbozly relations. 


Observation of the Austro-Hungarian Government: - 


Internetiona! law has as little to do with this question as criminal procedure. The 
question is purely one of national policing, to be solved by speciel agreement. Servia’s 
statement is, therefore, incomprehensible and, on account of its vague form, would 
give rise to insurmountable difficulties if an endeavor were made to arrange the agree- 
ment. 


Servisz’s note continues: 


6. The Royal Government naturally holds itself bound to institute an investigation 
against all such persons as were concerned in the plot of June 1£-28, or are supposed to 
have been concerned in it, and are on Servian soil. As to the co-operation of special 
‘delegates of the Austro-Hungarian Government in this investigation, the Servian 
Gcvernment cannot accept such co-operation, since this would be a violation of the 
laws and pending procedure. However, in individual cases, information as to the 
progress of the investigation might be given .the Austro-Hungarian delegates. 


Observation of the Austro-Hungarian Government: 


Our demand was perfectly clear and not to be misunderstood. We wished: 

‘1) The institution of a legal investigation against those implicated in the plot. 

(2) That Austro-Hungarian representatives should take sart in the investigation, - 
(‘‘recherche,’’ in contradistinction to “enquete judiciaire.”’) 

(3) We did not desire that Austro-Hungarian representatives take part in the Ser- 
vian legal proceedings; all we wished them to do was to co-operate in the police prelim- 
inaries, and help get together and corroborate the evidence for the investigation. If 
the Servian Government misunderstands us it does so purposely, since the difference 
between "enquete judiciaire” and the simple “recherches” must certainly be plain 
toit. Since it wished to be free of all control in the proceedirgs to be instituted, which 
if properly conducted, would have results highly undesirable for it, and as it has no 
loophole for plausibly declining our co-operation in the police proceedings (analogous 
cases for such police intervention exist in great number) it has taken a ground that 
gives to its refusal the appearance of right and to our demand the stamp of impossi- 
bility. 


The Servian note continues: 


7. On the very evening on which your note arrived the Royal Government caused 
the arrest of Major Voislar Tankkosic. But, regarding Milan Ciganovic, who is a sub- 
ject of the Austro-Hungarian monarchy, and who was employed until June 15 (as 


Pa] 


e A 


392 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


candidate) in the Department of Railraads, it has not been possible to arrest this man 
up to now, for which reason a warrant has been issued against him. 

The Austro-Hungarian Government is recuested, in order that the investigation 
may be made as soon as possible, to make known in the specified form what grounds 
of suspicion exist, and the proofs of guilt collected at the investigation in Serajevo. 


Observation of the Austro-Hungarian Government: 


This answer is insincere. Ciganovic, according to our investigation, wert on a fur- 
lough three days after the crime, when it became known that he was concerned in the 
plot, and repaired to Ribari in the service of the Prefect of Police of Belgrade. So that 
it is incorrect to say that, between June 15 and 28, Cigenovic was already out of the 
Servian service. To this must be added that the Prefect of the Police of Belgrade, who 
himself had brought about the departure of Ciganovic, and who knew where the latter 
was, declared in an interview that there was no man of the name of Milan Ciganovic in 
Belgrade. 


The Servian note continues: 


8. The Servian Government wiil increase the severisy and scope of its measures . 
against the smuggling of arms and explosives. _ 

It goes without saying that it will at once start an investigation and met3 out severe 
punishment to the frontier officials of the Sabac-Loznica line who failed in their duty 
and allowed those responsible for the crime to cross the frontier. — 

9. The Royal Government is willing to give explanations of the statements mada in 
interviews by its officials in Servia and foreign countries after the crime, and which, 
according to the Austro-Hungarian Government, were anti-Austrian, as 300n as the 
said government indicates where these statements were made and provides proofs that 
such statements were actually made by the said officials. The Royal Government will 
itself take steps to collect the. necessary proofs: and means of transmission for this 
purpose. 


. Observation of the Austro-Hungarian Government: 


The Royal Servian Government must have re z00d knowledge of these inter- 
views. If it requires that the Austro-Hungarian Government provide all sorts of de~ 
tails about these interviews and demands a regular investigation, it shows that it nn 
no desire really to accede to this demand. ` 


~ 


The Servian note continues: 


10. The Royal Government will, in so far as this hes not already occurred in this 
note, inform the Austro-Hungarian Government of the taking of the measures con- 
cerning the foregoing matters, as soon as such measuzes have been ordered and car- 
ried out. 

The Royal Servian Government is of the opinion that it is mutually advantageous 
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not to hinder the settlement of this question, and therefore, in case the Austro-Hun- 
garian Government should not consider itself satisfied with this answer, it is ready as 
always to accept a peaceful solution, either by referring the dacision of this question 
to the international tribunal at the Hague or by leaving it tc the great powers who co- 
operated in the preparation of the explanation given by the Servian Government on. 
the 18th-31st March, 1909. (Close of the note. ) 


ANNEX 1A 
From the Austro-Hungarian Material 


VIENNA, July 27. 

The “dossier” mentioned in the Austro-Hungarian circular ‘note to 
the foreign embassies concerning the Servian dispute is made public 
today. 

In this memorial, attention is E to the fact that the movement 
originating in Servia, which has as an object to tear away the southern 
portions of Austria-Hungary from the monarchy and unite them to Ser- 
via, strikes far back into the past. This propaganda, always the same 
in purpose, changing only in means and intensity, reached its climax at 
the time of the annexation crisis, and came out openly at that time with 
itsaims. While, on the one side, the entire Servian press preached for war 
against the Austro-Hungarian monarchy, associations were formed—to 
say nothing of other means of propaganda-——which prepared such war- 
fare, among which the Narodna Odbrana was the most important. Orig- 
inating in a revolutionary committee, this association became entirely 
dependent on the Servian Foreign Office, under the direction of statesmen 
and officers, among them Gen. Jankovic and former Minister Ivanovic. 
Among tae founders are also Major Oja Tankkovic and Milan Pribicevic. 
“> This asscciation had as an object the formation and equipment of bodies 

_of volunteers for the coming war against Austria-Hungary. In addition 
to the memorial, a quotation is given from the association’s official organ, 
which bears the same name, Narodna Odbrana, and is issued at the asso- 
ciation’s headquarters, wherein, in several articles; the activities and aira 
of this society are set forth. Therein it is stated that part of the main ` 
task of the Narodna Odbrana is to effect union between its brothers far 
and near on the other side of the border, and wita all the rest of our 
friends in the world. 

Austrie is mentioned as the first and greatest enemy. J ust as the 
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Narodna Odbrana preaches the necessity of war with Austria, it also 
preaches a holy truth about our national situation. The closing chapter 
contains an appeal to the government and people of Servia to prepare 
in every way for the struggle which. the annexation foreshadowed. 

The memorial tells of the Narodna Odbrana’s activities at that time, ° 
as set forth in-a statement of a komitadji raised by the association; it 
maintained a school under the cirection of two of its principal members, 
of whom one was Tankovie, for the instruction of bands of men—schools 
whick Gen. Jankovic and Capt. Milan Pribicevie inspected regularly. 
Furtkermore, the komitadjis were instructed in shooting, bomb-throwing, 
laying of mines, blowing up of railway bridges, &c. After the solemn 
declazation of the Servian Government in 1909 it looked as if the end of 
this crganization also had come. But expectations in this direction have 
not cnly not been fulfilled, buz the propaganda was continued by the 
Servian press. The memorial xiduces as an instance of this how the at- 
tack on the-Bosnian local chief, Varesanin, was utilized’ in the public 
prints, which extolled the man responsible for it as: a national hero 
and glorified his deed. These zheets were not only circulated in Servia, 
but were smuggled into Aust-ia-Hungary alcng well-organized secret 
channels. 

‘Under the same leadership as when it wes founded, the Nar odna 
Odbrana recently became the ezntre of an agitation to whieh the Schütz- 
endund, including 762 associations, a Sokolbund with 3,500 memoers, and 
various other societies belonged. 

_Appearing in the disguise of 2 culture associetion, concerned only with 
the intellectual and physical development of the population of Servia 
as well as with its material strengthening, the Narodna Odbrana betrays 
its genuine, reorganized programme in the above-mentioned quota- 
tions from its official organ in which “the holy truth” is preached—that - 
it is an Inevitable necessity to carry on this fight of extermination 
. against Austria, the first and greatest enemy, with rifle and cannon, and 
to prepare the people in every way for the stcuggle to liberate the op- 
pressed territories where many millions of ensleved brothers are suffering. 
The appeals quoted in the memorial, and adcresses of a like character, 
cast a light on the manifold foreign activities of the Nadrona ‚Odbrana 
and its affiliated societies, which consist of leczure tours and taking part 
in celebrations of Bosnian. sccieties, at whica members for the above- 
mentioned Servian union are openly recruited At present an investiga-- 
tion is being made of the fact thet the Sotol societies of Servia -in- 
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tended to unite with similar societies in Austria-Hungary in a union kept 
secret up to now. Men of trust and missionaries stirred up adults and 
unthinking youths. Thus Milan Pribicewitsch persuaded former Honved 
officers and a lieutenant of gendarmes to leave army service in the Austro- 
- Hungarian monarchy under serious circumstances. In the schools where 
teachers are educated an agitation of wide scope was developed. The 
wished-for fight against the Austro-Hungarian empire was also prepared 
militarily to the point that Servian emissaries wer2 commissioned to de- 
s:roy means of transportation, etc., and to kindle revolts and panics, in 
case of the outbreak of-hostilities. ‘All this is tolc in a special inclosure. 

The memorial tells further of the connection between this activiny of 
the Nerodna Odbrana and affiliated organizations with the attempts 
against Cuvaj, the Royal Commissioner at Agram, in July, 1912; with 
the attempt of Dojcie in Agram in 1913 against Skerlecz, and the un- ° 
successiul attempt of Schäfer on May 20 in the Agram Theatre. It then 
takes up the connection with-the attack on the Crown Prince and his 
wife, and how even children in school are poisoned with thoughts oz the 
Narodna Odbrana, and how the conspirators, with the aid of Prikicewic 
and Dacic, secured the weapons for the attack. Here special stress is 
laid on the part played by Major Tankkosic, who delivered the wea>ons. 
for the murder, as also’on that of a certain Ciganovic, a former comitadji, 
now employed on the Servian railways at Belgrade, who as early as 
1909 figured as a graduate of the school for instructing bands of men 
maintained by the Narodna Odbrana of that time. Furthermore, it istold 
how bombs and arms were secretly smuggled inte Bosnia, which leaves 
no doukt that this is a well-prepared and often utilized road for the secret 
aims of the Narodna. 

One inclosure contains a, quotation fon the minutes of the ccurt- 
martial in Serajevo concerning the investigation of the attack on the 
Archduke Francis Ferdinand and his wife. Accozding to this, Princip, 
Cabrinovic, Grabez, Crupilovic, and Papovic appear as having zon- 
fessed that they, in company with the fugitive Mehmedbasie, ar- 
ganized a plot for the murder of the Archduke and that they kept 
watch cn him for this purpose. Cabrinovie is szid to have confessed 
that he threw the bomb and that Gabrilo Prīncip. carried out the 
attempt with the Browning pistol. Both men acknowledged that 
in doing the deed they premeditated murder. The other parts of 
the inclosure contain further statements of the guilty parties be- 

fore the judge conducting the investigation as to the origin of the >.0t 
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and whence the bombs came. These were manufactured for military 
_ purposes and, judging ‘rom the way they were originally packed, came 
from the Servian arsenal az Kragujewac. Fimally, the inclosure gives 
information as to the transportation of the three conspirators and their 
arms from Servia to Bosnia. From further testimony of witnesses it 
~ appears that a subject of Austria-Hungary wihed to give information 
to the Austro-Hungarian consulate at Belgrade that he suspected a plan 
existed for an attempt on she life of the Archduke during his stay in: 
Bosnia. ‘It is alleged that this man was prevemted from lodging this in- 
formation by Belgrade police officials, who arrested him on some empty - 
pretext just as he was entering the consulate. It is furthermore stated 
that the testimony of witnesses shows that ths said police officials had 
knowledge of the attempt p.anned. Since these statements have not yet 
been investigated no opinicn can be formed for the present as to their 
validity. In the inclosure with the memorial it is stated: Before the 
reception hall of the Servian Ministry of War there are four allegorical 
pictures, of which three ar2 representations of Servian victories, while 
the fourth shows the realization of Servia’s hostile dreams against the 
Austro-Hungarian monarchy. Over a landscape that is partly mountains 
(Bosnia,) partly plains (Southern Hungary,” the Zora, the morning 
light of Servian hopes, is dawning. In th2 foreground stands the 
- armed figure of a woman, on whose shield are the names of the “ prov- 
inces yet to be freed’’—Bosnia, Herzegovina, Wojwodina, Syrmia, 
Dalmatia, &c. 4 


AnnEx 1B 


` The Chancellor of the German Empire to the Imperial Ambassadors in 
Paris, London, St. Petersburg 


. BERLIN, July 28, 1914. 

‘The statements of the Austro-Hungarian Government as to the con- 
ditions under which the attemzt on the life of she Austrian Crown Prince 
and his wife occurred maze clear the aims cf the Pan-Servian propa- 
ganda, and the means which it employs to accomplish its ends. Also, 
in view of the facts brought forward, there is no longer any doubt that 
‘Belgrade must be looked upon as the centre of action of the efforts to 
- tear away the southern Slavic provinces from the Austro-Hungarian 
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monarchy, and effect their union with the Servian kingdom, and that 
these efforts develop there with the connivance, at least, of officials of 
the government and army. 

The Servian machinations go back many years. Servian chauvinism 
showed itself in an especially marked form during the Bosnian crisis. 
That there was no conflict as a result of Servia’s provocative attituce to- . 
ward Austria-Hungary at this time was due to the moderation o? the 
- Austro-Hungarian Government and the energetic intervention ol the 
great Powers. The assurances of future good behavior which the Ser- 
vian Government then gave have not been kept. Under the very eyes, 
‘or, at least, with the silent consent, of official Servia the Pan-Sezvian 
propaganda has continually grown in scope and intensity; the katest 
crime, the threads of which lead to Belgrade, must be placed tc its: 
account. It has become unmistakably apparent that it is incom- 
patible both with the dignity and the seli-preservation of the 
Austrc-Hungarian monarchy that it should continue to look on 
inactively at the plotting across the border, which continually 
jeopardizes the integrity of its territory. Considering the con- 
ditions, the acts as well as the demands of the Austro-Hungarian Gov- 
ernment cannot but be looked upon.as justified. Nevertheless, the 
attitude adopted recently both by public opinion as well as by the gov- 
ernment in Servia does not preclude the apprehension that the Servian 
Government will refuse to comply with these demands, and that ste is 
allowing herself to be led into an attitude of provccation toward Austria- 
Hungary. Unless the Austria-Hungarian Government wishes defiritely 
to give up all claim to its position as a great Power there is nothing for it 
-to do but back up its demands on the Servian Government by strong 
pressure and, if necessary, by recourse to military measures, in which 
case the choice of means must be left to it. l 

I ask your excellency to express yourself in the above terms to the tep- 
resentative of (Mr. Viviani) (Sir Edward Grey) (Mr. Sazonof) and to lay 
particular stress on the view that the above questicn is one, the settlement 
_ of which devolves solely upon Austria-Hungary and Servia, and one which © 
the Powers should earnestly strive to confine to the two countries con- 
cerned. We strongly desire that the dispute be tocalized, since any in- 
tervention of another Power, on account of the various alliance obliga- 
tions, would bring consequences impossible to measure. 

I shall await with interest a telegraphic report from you as to tle re- - 
sult of your interview. : 
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ANNEX 2 
The Imperial Chancellor to the Confederated Governments. of Germany 


Confidential! 
_ Kindly make the following announcement to the dovenniment to 
which you are accredited: 


In view of the facts which the Austro-Hungarian Government has made known in 
its note to the Servian Government, the last doubt must disappear that the plot to 
which the Austro-Hungarian Crown Prince and his wife were victims was hatched in 
Servia, with the connivance, at least, of officials of the Servian Government. It isa 
product of the Pan-Servian efforts which, during a number of years, have become a 
source of lasting disquietude for the Austro-Hungarian monarchy and for all Europe. 

Pan-Servian chauvinism showed itself in an especially marked form during the Bos- 
nian crisis. Only to the far-reaching self-control and moderation of the Austro- 
Hungarian Government and the enerzetic intervention œ the great Powers was it due 
that the provocation which Austria-Hungary suffered at-this time from Servia did not 
lead to war. The assurances of future good behavior which the Servian Government 
gave have not béen kept by it. Under the very eyes, or a> least with the silent consent, 
of official Servia the Pan-Servian prcyaganda has continually grown in scape and in- 
tensity. It would be compatible neister with the dignity nor the self-preservation of 
the Austro-Hungarian monarchy if the latter continuec! to look inactively upon the 
plotting across the border, through which the safety aad integrity of its territory is 
menaced. In view of the conditions, the acts as well ar the demands of the Austro- 
Hungarian Government must be looked upon as justified. 

The answer of the Servian Government to the demands which the Austro- 
Hungarian Government made on the 23d of the month through its representative in 
Belgrade makes clear that those at the head of Servian affsirs are not inclined to 
give up the policy hitherto adopted by them, nor their activity as agitators. 
Therefore, the Austro-Hungarian Government, if it do2s not wish to give up forever 
its position as a great Power, has nothing left to it butto back up its demands with ` 
strong pressure, and, if necessary, by the adoption of military measures. 

Certain elements in Russia consider it a, natural right and the duty of Russia ener- 
getically to take the part of Servia in her dispute with Austric-Hungary. In fact, the 
Novoe Vremya considers itself justified in making Germany responsible for the Euro- 
pean conflagration that might result from such a move ky Russia, if it does not compel 
Austria-Hungary to back down. Here the Russian press takes a wrong view. It was 
not Austria-Hungary that brought cn the conflict with Servia, but Servia, which, by 
unscrupulous favoring of Pan-Servian aspirations even n parts of Austria~-Hungary’s 
territory, has jeopardized the very existence of the latter and created conditions which 
finally found expression in the dastardly crime of Serejevo.. If Russia feels constrained 
to take sides with Servia in this conflict, she certainly has a right todo it. But she 
must bear clearly in mind that in so doing she makes Servia’s aspirations to under- 
mine the conditions necessary for the existence of the Austro-Hungarian monarchy, 
identical with her own, and that she alone must bear tke responsibility if a European. 
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war arises from the Austro-Servian question, which all the rest of the great Eurcpean 
Powers wish to localize. This responsibility of Russia is perfectly apparent and is all 
the heavier. since Count Berchtold has officially declared to Russia that there ie no 
intentior of acquiring Servian territory, nor of threatening the continued exiszence 
of the Servian Kingdom, but that all that is desired is to obtain permanent relief 
from Servian machinations that threaten Austria’s existence. 

The attitude of the Imperial German Government in this matter is clearly outkined. 
The agitation conducted by the Pan-Slavs against Austria-Hungary has, as its prin- 
cipal aim, the dissolution or weakening of the Triple Alliance by means of the destruc- 
tion of the Danube Empire, and, asa result, the complete isolation of the German 
Empire. Our closest interests, therefore, summon us to the side of Austria-Hunzary. 
The duty to save Europe if possible from a general war demands also that we support. 
the efforzs to localize the trouble, in accordance with the policy which we have suc- 
cessfully followed for the last forty-four years in the interests of the preservation of 
the peace in Europe. But if, contrary to hope, the trouble should spread owing t the 
intervention of Russia, then, true to our duty as an ally, we should have to support 
the neighboring monarchy with the entire might of the German Empire. We shall 
draw our sword only if obliged to do so, and we shall do it then in the firm conviation 
that we Dear no responsibility for the calamity which a war must needs bring t the 
nations of Europe. 


ANNEX 3 


- Telegram from the Imperial German Ambassador in Vienna to the Imp2rial 
German Chancellor 


July 24, 1914. 

Count Berchtold today summoned the Russian Chargé d’Affaires in 
order to explain to him in detail and: in friendly terms the position 
of Austria regarding Servia. After going over the historical develop- 
ments of the last few years, he laid stress on the statement that the 
monarchy did not wish to appear against Servia in the rôle of a zon- 
queror. He said that Austria-Hungary would demand no territory, -that 
. the step was merely a definitive measure against Servian machinations; 
that Austria-Hungary felt herself obliged to exact guarantees for zhe 
future friendly behavior of Servia toward the monarchy; that he 
had no intention of bringing about. a shifting of the balance of power in 
the Balkans. The Chargé d’Affaires, who as yet had no instructions 
from St. Petersburg, took the explanations of the Minister ad 
referendum adding that he would immediately transmit them to 
Sasanow. | 7 
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ANNEX 4 


Telegram of the Imperial Germar. Ambassador in St. Petersburg to the Im- 
pertal German Chancellor 


July 24, 191 4. 

I have just availed myself of the contents of Decree 592 in a long talk 
with Sasanow. The Minister zaade wild complaints against Austria- 
Hungary, and was much excited. What he said most definitely was this: 
that Russia could not possibly parmit the Servian-Austrian dispute to be 
confined to the parties concerrad: 


Priimi Hh 


i 


ANNEX 5 


The Imperial German Ambassador in St. Peterseurg to the Imperial Ger- 
‘man Charcellor—Teleagran 

July 26,1914. — 

~ The Austro-Hungarian Ambassador had a lo ag interview today with 

Sasanow. - Both, as they told me afterward, received a satisfying impres- 

sion. The assurance of the Ambassador that Austria-Hungary was plan- 

ning no conquests and simply wished to secure quiet at last on her bound- 
aries visibly calmed the Minister. ~~ 


ANNEX 6 


Telegram of the. Imperial German nhai in St. Petersburg to the Im- 
perial German Chancello- 

July 26, 1914. | 

Report for his majesty from Gen. von Chelius. Today the drilling 
of the troops in the Krasnoe camp was suddenly nterrupted and the regi- 
ments are to return at once to their garrison posts. The manœuvres have 
been given up. The military pupils were promoted to officers today in- 
stead of in the Autumn. Great excitement ceigns in general head- 
quarters as to Austria’s proceedings. T have the idea that all prepara- 
tions have been made for mobilization against Austria. 
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ANNEX 7 


Telegram of the Imperial German Ambassador in St. Petersburg to the Im- 
perial German Chancellor 
July 26, 1 E14. 
The Military Attaché ienest the transmission of thè following report 
to the General Staff: 
-I consider it certain that mobilization has been ordered for Kieff and Odessa. It is 


doubtful whether this is the case at Waran and Moscow, and elsewhere it has prob- 
ably not been ordered. 


ANNEX 8 


_ Telegram of the Head of the Imperial German Consulate in Kovno to tie Im- 
- pertal German Chancellor : 
F | July 27, 1914. 
State of war declared in Kovno. 


| 


ANNEX 9 
Telegram of the Imperial German Envoy in Berne to the Imperial German 
Chancellor ` l 
July 27, 1914. 
Have learned reliably that Fourteenth French Corps stopped manceu- 
vers. 


D 


ANNEX 10 


Telegram of the Imperial German Chancellor to the Imperial German Am- 
bassador in London - 
Important! 
July 26, 1914 4. 

Austria-Hungary has declared officially and solemnly i in St. Petersburg 
that she contemplates no acquisition of territory in Servia, and that she - 
will not endanger the continuance of the kingdom, but wishes only to se- 
cure quiet. According to reports reaching here, Russia is about to sum- 
mon several bodies of reservists immediately, which would be equ:valent 
to mobilization against us. If this news is corroborated, we shall be 
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forced against. our will to take measures to meet it. Today our efforts 
are still directed toward localizing the trouble and maintaining the peace 

in Europe. For this reason we ack that the strongest possible pressure 
be brought to bear in St. Petersburg for achieving this end. 





ANNEX 10A 


` Telegram of the Imperial Germar Chancellor to the Imperial German 
` Ambasscdor in Paris l 
- July 26, 1914. 

After Austria-Hungary officially declared to Russia that she contem- 

plated no acquisition of territory and would not tamper with the continu- 

ance of the Servian kingdom, the decision.of the question as to whether 

there is to be a European war lies with Russia slone, who has to bear 

the full responsibility. -We trust that France, with whom we know we 

are agreed in the desire to maintain the peace in Zurope, will use her i in- 
fluence in St. Petersburg in a quisting manner. 





Anvrex 10B 


Telegram of the Imperial German Chancellor to the Imperial German Am- 
bassadcr ia St. Petersburg 
July 26, 1914. 

After Austria formally declared that she was not interested in acquir- 
ing territory, the responsibility for a possible distarbance of the peace in 
Europe through Russian intervemtion lies with Russia alone. We still 
trust that Russia will take 19 s{eps that may seriously endanger Eu- 
ropean peace. 





ATINEX 11 
Telegram of the Imperial German Ambassador in Et. ‘Petersburg to the Im-: 
perial German Chancellor 
| July 27, 1914. 

Military Attaché reports concerning talk with Minister of War: 
Said Sasanow had asked him to explain the situation tome. The Min-} 
ister of War then gave me his word of honor that as yet no mobilization. 
order had gone forth, that for the time being merely preparatory meas« 
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ures were being taken, but that not one reservist had been summoned 
nor s single horse requisitioned. He said that if Austria should cross the 
Servian frontier, the military districts in the direction of Austria— Kief, 
Odessa, Moscow, Kazan— would be mobilized, thet those on the Cerman 
‘ront—Warsaw, Vilna, St. Petersburg—would not be under any circum- 
stances. He said that peace with Germany was earnestly desired. To 
my inquiry as to the purpose of the mobilization against Austria he 
shrugged his shoulders and referred me to diplomatic channels. I told the 
Min‘ster that we appreciated the friendly attitude toward ourselves but 
would look upon the mobilization against Austria lone as very meae cing. 


eta o am 


ANNEX 12 


Telegram of the Imperial German Chancellor to the Imperial German 
Ambassador in London 
July 27, i914: 
Nothing is known here as yet as to a suggestion of Sir Edward Grey 
to hold a four-sided conference in London. It is impossible for us. to | 
bring our ally before a European court in its difference with Servia. Our 
mediatory activity must confine itself to the danger of a Russign-Aus- 


‘trian conflict. 


ANNEX 13 


Telegram of the Imperial German Chancellor to the Imperial Garman 
Ambassador in London — 
J uly 25, igt Å. 
The distinction made by Sir Edward Grey between the Austro-Servian 
and Austro-Russian conflict is quite correct. We wish as little £s Eng- 
land to mix in the first, and, first and last, we take the ground thaz this . 
question must be localized by the abstention of all the Powers from inter- 


vention in it.. It is therefore our earnest hope that Russia will refrain 


from any active intervention, conscious of her responsibility and cf the 
sericusness of the situation. If an Austro-Russian dispute should arise, 
we are ready, with the reservation of our known duties as allies {0 co- 
operate with the other great Powers in mediation between Russiz, and 
Austria. 
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Annex 14 

Telegram of the Imperial German Chancellor to the Imperial German 

Ambassador in Si. Petersburg | 

July 28, 1914. 
‘We are endeavoring continually zo causé Vienna to make clear in St. 
Petersburg the purpose and scope of the Austrian action regarding Servia 
in an indisputable and, it is to be hoped, satisfying manner to Russia. 
The declaration of war made i in ‘the meantime makes no difference in this 

connection. 





ANNEX 15 


Telegram, of the Imperial German Chancellor to the- hoed German 
i Ambassador in London: 
July 27, 1914. 
We have started the efforts toward mediation in Vienna immediately, 
in the way desired by Sir Edward Grey.’ Moreover, we have communi- 
cated to Count Berchtold the’ wizh of Mr. Sasanow for a direct talk 
with Vienna. l . 
“Annex 16 
Telegram of the Imperial German 2.mbassador in Vienna to the Imperial 
, German Chancellor 
July 28, 1914. 
Count Berchtold requests me to express to your excellency his deep 
gratitude for communicating to tim the English mediation plan. He 
remarks, however, concerning it, that, after the opening of hostilities by 
` Servia and the declaration of war made in the meantime, he must look 
upon England’s step as belated. 


ee 


ANNEX 17 - 


Telegram of the Imperial Germar Chancellor to the Imperial German 
Ambassador in Paris 
July 29, 1974. 
Reports to us of French preparations for war increase from hour to 
hour. I request G you talk ox this matter wizh the French Govern- 
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ment and make it clear to them that such measures would lead to pre- 
cautionary measures on our part. We should be obliged to proclaim the 
danger of war, and even if this should not mean calling in reserves and 
mobilization, it would, nevertheless, increase the tension. We still 
hoped uninterruptedly. for the maintenance of peace. 


mmp a i 


ANNEX 18 


| Telegram of the German Military Envoy in St. Petersburg to his Majesty 
the Katser 
July 30, 1914. 

Yesterday Prince Troubetzki told me, after he had caused your Maj- 
esty’s telegram to Emperor Nicholas to be delivered at oS “God be 
praised that a telegram from, your Emperor has come.” He told mea - 
little while ago that the telegram had made a deep impression on the 
Emperor, but since mobilization against Austria had already been or- 
derel, and Sasoniow had doubtless convinced his Majesty that it was no 
longer possih's io .vcede, 12 Majesty unfortunately could do nothing to 
elter matters. I then said to him that the responsibility for the unmeas- 
urakl@ consequences lay on the early mobilization egainst Austria-Hun- 
gary, who was involved after all in a purely local wor with Se. via, that 
Germany’s answer thereto was just and that the respc.sikiuty lay with 
Russia, as it had ignored Austria-Hungary ’s declaration that she contem- 
plated no acquisition of territory from Servia. I said that Austria~-Hun- 
gary had mobilized against Servia, not against Russia, and that there 
was no cause for Russia to plunge into the question. I added that in 
Germany we were unable, after the frightful crime of Serajevo, any 
longer to understand Russia’s words to the effect that “ we cannot leave 
our brothers in Servia in the lurch.” I told him in conclusion shat he 
must not be surprised if Germany’s forces were mobilized. 





ANNEX 19 


Telegram, of the I moai German Chancellor to the re mpertal German 
Ambassador in Rome 
July 81, 1914. 
We negotiated continually with a view to reconciliation betnoen Rus- 
‘sia and Austria-Hungary, both through direct exchange of telegrams 
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from his majesty the Kaiser, to i Majesty the Czar, as well as in our 
relations with Sir Edward Grey: But all our eforts are made much 
more difficult, if not impossible of realization, by Russia’s mobilization. 
In spite of calming assurances, Russia, according tc all reports that reach 
us, is taking such far-reaching steps against us also that the situation be- 
comes constantly more threatened. . 


ANNEX 20 
I. His Majesty lo the Czar 


July 28, 10:45 p.m. 

With. the greatest disquietude I aes cf the impression which Austria- 
Hungary’s action against Servia is making in your empire. The un- 
- scrupulous agitation which has gone on for years in Servia has led to 
the revolting crime of which Archduke Francis Ferdinand was the vic- 
tim. The spirit which allowed the Servians to maurder their own king 
and his wife still rules in that nasl. Undoubtedly you will sgree with 
methat we swo, you and I as well as all sovereigas, have a common in- 
terest 1‘ insisting thet all those morally resporsible for this terrible 
murder shall suffer deserved punishment. 

On the other hand I by no means overlook how difficult it is for you 
and your government to resist the tide cf popular opinion. Remember- 
ing the heartfelt friendship which has bound us closely for a long time, 
l-am therefore exerting all my influence to endeavor to make Austria- 
Hungaiy come to an open and satisfying understanding with Russia. I 
earnestly hope that you will belp me in my efforts to set aside all ob- 
stacles that may yet arise. 

Your very sincere and devoted friend and cousin. 

(Signed) WILHELM 


. ANNEX 21 
Tf. The Czar to His M ajests 


Peterhof Palace, July 29, 1 p. m. 
I am glad that you are back in Germany. In this serious moment I 
ask you urgently to help me. A disgraceful war has been declared on a 
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weak nation; the indignation at this, which I fully share, is immense in 
Russis. I foresee that soon I can no longer withstand the pressure that 
is being brought to bear upon me, and that I shall be forced to adopt 
measures which will lead to war. In order to prevent such a calamity as 
a European war I ask you, in the name of old friendship, to do all that 
is possible to you to prevent your ally from going too far. 

| (Signed) NICHOLAS 


ANNEX 22. 
lil, His M ajesty to the Czar 


s 


I have received your telegram a and share your wish for the maintenance 
of peace. Nevertheless—as 1 said to you in my first telegram—l! es anot 
consider Austria~-Hungary’s action “disgraceful war.” Austria-Hungary 
knows by experience that Servia’s promises, when they are merely on 
paper, are quite unreliable. According to my opinion, Austria~-Hungary’s 
action is to be looked upon as an attempt to secure full guarantees that 
Servia’s promises shall also he turned into ceeds. I am confirmed in this 
view by the statement of toe Austrian Cabinet that Austria-Hungary 
contemplates no acquisition of territory at the expense of Servia. I think, 
therecore, that it is quite possible for Russia to remain in the rôle of a 
spectator toward the Austrian-Servian war, without dragging Europe 
into the most terrible war that it has ever seen.. I think thet a direct un- 
derstanding between your government and Vienna is possible and desir- 
eble, an understanding which—as I already telegraphed you—my Gov- 
ernment is endeavoring to help with all its power. Naturally, military 
` measures by Russia, which Austria-Hungary m ht take as threatening, 
would hasten a calamity that we both wish to a vid, and would under- 
mine my position as mediator, which I have willm, ly ecied after your 
appeal to my fnendsaip and help. j : (Signed) Winey 


ANNEX 23 ., 


IV. His Majesty to the Czar 
July 30; 1 a. m. 
My Ambassador has been instructed to call your government’s atten- ` 
dion to the dangerous and.sérious consequences of mobilization; I said 
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the same thing to you in my lass telegram. Austria-H ungary mobilized 
only against Servia, and at that she mokilized only a part of 
her army. If Russia, as appears from what you and your gover! 

ment say, is mobilizing agasicst Austria-Hungary, the position ig 
‘mediator, which you intrustecd to me in a friencly manner and which I 
accepted at your urgent request, is jeopardizec if not rendered urtensble. 
The whole weight of the decis.on now rests oa your shoulders; they 
must bear the responsibility for war or peace. (Signed) WILHELM 


ANNEX 234 
The Czar to His Majesty 


Peterhof, July 30, 1914, 1:20 n.m 
I thank you from my heart ior your prompt answer. I am serding 
Tatishoff this evening with instructions. The military measures now 
being taken were decided usor. five days ago for defensive purposes 
against Austria’s preparations. I hope with a.l my heart that these 
measures will not influence in anv way your position as mediator, which 
I highly esteem. We need your strong pressure cn Austria in order that 

an understanding may be brongbt about with us. © NICHOLAS 


"è 


ANNEX 24 


Telegram of the Imperial German Chancellor to the Imperial Germar Am- 


bassador a St. Petersburg 
July 31, 194. 


In spite of stili pending mediatory negotiations, and although we our- ` 
$ 


selves uave up to the present moment taken no measures for mobiliza- 
tion, Russia has mobilized her entire army and navy; in other words, 
mobilized against us also. By chese Russian measures we have been 
obliged, for the safeguarding of ine empire, tc alnounce that denger of 
war threatens us, which does not vet mean mobilization. Mobilization, 


however, must follow unless Russia ceases within twelve hours all gpr- 


like measures against us and Austria-Huugary aad gives us define a, 


a ` 
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surance thereof, Kindly communicate this at once to Mr. Sazonof gnd 
yire hour of its communication to him. i 


TR = 


ANNEX 25 


Telegram of the I mperial German Chantation io the I mperial German 
eigioansadors in Paris 


July 31, 1914. 
Fmnortant! 
spite of our still da mediatory actien, and although we our- 
gS have adopted no ‘steps toward mobilization: Russia has mobilized 
ber entire army and navy, which means mobilization against us also. 
Thereupon we declared the existence of a threatening danger of war, 
which must be followed by mobilization, unless Russia within twelve 
heurs ceases all warlike steps against us and Austria. Mobilization 
inevitably means war. Kindly ask the French Government whether it 
will remain neutral in a Russian-German war. Answer must come within 
eighteen hours. Wire-.at once hour that inquiry is made. Act with 
the greetest possible dispatch. 


ANNEX 26 


T'elegram of the Imperial German Chancellor to the Imperial German 
Ambassador in St. Petersburg 


Important! ` | Aug. 1, 1914. 

In case the Russian Government gives no satisfactory answer to our 
‘demand, will your excellency, at 5 o’clock this afternoon, (Central Eu- 
ronean time, ) kindly hand to it the following declaration: 

The Iuipsrial Government has endeavored from the beginning of the 
crisis to bring it to a peaceful solution. In accordance with a wish ex- 
pressed to him by His Majesty the Emperor of Russia, His Majesty the 
Emroeror of Germany, in co-operation with England, applied himself to 
aworapiushment of a mediating rôle toward the Cabinets of Vienna and 


$ 
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St. Penhi when Russia, without awaiting “he outcome, proceeded 
to mobilize her entire land anc. naval forces, 

Following this threatening measure, occasioned by no military prep- 

ration on the part of Germany, the German Empire found ‘tself con- 
fronted by a serious and imminent peril. If tae Imperial Government 
had failed to meet this peril, it would have jeopardized the safety and 
even the existence of Germany. Consequently, the German Govern- 
ment was obliged to address tbe Government of the Emperor of all the 
Russias and insist upon the cessation of al] these military measures. 
Russia having refused to acced:3 to this demand, and having manifested 
by this refusal that her acts were directed against Germany, I have the 
honor, by order of my government, to make known to your excellency 
the following: 

His Majesty, the Emperor, ray august Sovereign, in the name of tie 
Impire, takes up the defiance, and considers nimself in a stete of war. 
against Russia. 

{ urgently ask that you wire the hour of arr’ val of these instructions, 
and of their carrying out, according tc Russian time. 

Kindly ask for your passports and hand ove: protection and business 
to the American Embassy. 


ANNEX 27 


Telegram of the Imperial German Ambassador in Paris io the Imperial 
German Chanceller 
Aug. 1, 1:08 p.m. ` 
To my sanented iInGuiry as to whether Frarce, in case òf a German- 
Russian war, would remain neutral, the Premier declared that France 
would do that which might be required of her by her mterests. 


a 
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DESPATCH OF THE BRITISH AMBASSADOR AT BERLIN RESPECTING THE 
RUPTURE ‘OF DIPLOMATIC RELATIONS WITH THE GERMAN GOVERN- 
MENT. 

Sir E. Goschen io Sir Edward Grey 


Sir, | LONDON, August 8, 1914, 

In accordance i the instructions contained in your ieena of the 
4th instant * Í ealled upon the- Secretary of State that afternoon and 
enquired, in the name of His Majesty’s Government, whether the Im- 
perial Government would refrain from violating Belgian neutrality. 
Herr von Jagow at once replied that he was scrry to say that his answer 
must be “No,” as, in constjuence of the German troops having crossed 
the trontier that morning, Belgian neutrality had been already violated. 
Herr von Jagow again went into the reasons why the Imperial Govers- 
ment had been obliged to taxe this step, namely, that they had to ad- 
vange Into France by the quickest and easiest way, so as to be able to 
get well ahead with their operations and endeavour to strike some de- 
cisive blow as early as possible. It was a matter of life and death for 
thera, as if they had gene by the more southern route they could not 
lave hoped, in view of the paucity of roads and the strength of the for- 
tresses, to have got through without formidable opposition entailing 
great loss of time. This loss of time would have meant time gained by 
the Russians for bringing up their troops to the German frontier. 
Rapidity of action was the great German asset, while that of Russia was 
an inexhaustible supply of trcops. I pointed out to Herr von Jagow that 
this fait accompli of the violation of the Belgian frontier rendered, as 
he would readily understand, the situation exceedingly grave, and I 
asked him whether there was not still time to draw back and avoid 
possible consequences, which both he and I would deplore. He replied 
that, for the reasons he had given me, it was now impossible for them. 
io draw back. 

Dume the afternoon -I received your further telegram of the same 
date,? and, in compliance with the instructions therein contained, 1 
again proceeded to the Imperial Foreign Office and informed the oe 
retary of State that unless the Imperial Covering could give the 


iMi A T ‘No. 8, 1914, (Ca. 7445). 
os “fiscellaiieous, No. G (1914), No. 153, page 869; this SUPPLEMENT. 
Eee Miscellnneous, No. 6 (1914), No. 159, page 371, thia SUPPDEMENT. 
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assurance by 12 o'clock that night that they would proceed no further 
with their violation of the Begian frontier aad stop their advance, I 
had been instructed to demand my passports and inform the Imperial 
Government that His Majestz’s Government would have to take all 
steps in their power to uphola the incutrality of Belgium and the ob- 
servance of-a treaty to which Germany was as much a party as them- 
selves. 

Herr von Jagow replied that to his great regret he could give no other 
answer than that which he hed given me earlier in the day, namely, 
that the safety of the Empire rendered it absclutely necessary that the 
Imperial troops should advanse through Belzium. I gave his excel- 
lencv a written summary of your telegram ara, pointing out that you 
had mentioned 12 o’clock as the time wher His Majesty’s Government 
would expect an answer, asked him whether, in view of the terrible 
consequences which would necessarily ensue, :t were not possible even 
at the last moment that their answer should be reconsidered. He replied 
that if the time given were even twenty-four hours or more, his answer 
must be the same. I said that in that case I should have to demand 
my passports. This interview took piace at atout 7 o'clock. Ina short 
conversation which cnsued terr von Jagow expressed his poignant 
regret at the crumbling of his entire policy-ard that of the Chancellor, ` 
which had been to make friends with Great Lritain and then, through 
Great Britain, to get closer to France. I saic that this sudden end to 
my work in Berlin was to me also a matter of desp regret and disap- 
pointmert, but that be must understand that under the circumstances 
end in view of our engagements, His Majesty’s Government could not 
possibly have acted otherwise than they had done. oo 

{ then said that I should like to go and see tie Chancellor, as it might 
be, perhaps, the last time I should have an opportunity of seeing him. 
He begged me to do so. I found the Chancellor very agitated. His 
excellency, at once began a harangue, which lasted for about 20 minutes. 
He said that the step taken by His “Majesty’s Government was terrible 
to a degree; just for a word—-‘‘neutrality,” a word which in war time 
had so often been disregarded—just for a serup of paper Great Britain 
was going to make war on a kindred nation who desired nothing better 


` than to be friends with her. All his efforts im that direction had been 


rendered useless by this last terrible step, and the policy to which, as I 
knew, he had devoted himself since his accession to office had tumblad 
down like a house of cards. What we had dome was unthinkable; it was 
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like striking a man from behind while he was fighting for his life against 
two assailants.: He held Great Britain responsible for ‘all the terrible 
events that might happen.. I protested strongly against that statement, 
and said that, in the same way as he and Herr von Jagow wished me to 
understand that for strategical reasons it was a matter of life and death | 
to Germany to advance through Belgium and violate the latter’s neu- 
trality, so I would wish him to understand that it was, so to speak, a 
matter of “life and death” for the honour of Great Britain that she 
should keep her solemn engagement, to do her utmost to defend Belgium’s 
neutrality if attacked. That solemn compact simply had to be kept, or 
what confidence could anyone have in engagements given by Great 
Britain in the future? The Chancellor said, “But at what price will 
that compact have been kept. Has the Briti sh Government thought of” 
that?” I hinted to his excellency as.plainly as I could that fear of con- 
sequentes could hardly be regarded as an excuse for breaking solemn 
engagements, but his excellency was so excited, so evidently overcome 
by the news of our action, and so little disposed to hear reason that I 
refrained from adding fuel to the flame by further argument. As I was 
leaving he said that the blow of Great Britain joining Germany’s enemies 
was all the greater that almost up to the last moment he and his govern- 
= ment had been working with us and supporting our efforts to maintain 
peace between Austria and Russia. I said that this was part of the 
tragedy which saw the two nations fall apart just at the moment when 
the relations between them had been more friendly and cordial than 
they had been for. years.. Unfortunately, notwithstanding our efforts 
to maintain peace between Russia and Austris, the war had spread and 
had brought us face to face with a Situation which, if we held to our 
engagements, we could not possibly avoid, and which unfortunately en- 
tailed our separation’ from our late fellow-workers. He would readily 
understand that no one regretted this more than I. 

After this somewhat painful interview I returned to the embassy and 
drew up a telegraphic report of what had passed. This telegram was 
- handed in at the Central Telegraph Office a little before 9 p. m. It was 
accepted by that office, but apparently never despatched.* 

At avout 9:30 p. m. Herr von Zimmermann, the Under-Secretary of 
State, came to sse me. After expressing his deen regret that the very 
friendly official and personal relations between us were about to cease, 
he asked me casually whether a demand for passports was equivalent 

: ‘This telegram never reached the Foreign Office. 
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to a declaration of war. I saic that such an authority on international 
law as he was known to be must know as well or better than I what was 
usual in such cases. I added zhat there were many cases where diplo- 
matic relations had been broken off and, nevertheless, war bad. not en-' 
sued; but that in this case he would hee seen from my instructions, of 
which I had given Herr von Jagow a written summary, that His Maj- 
esty’ s Government expected an answer to a definite question by 12 
o’clock that night and that in default of .a satisfactory answer they 
would be forced to take such steps as their engagements required. Herr 
Zimmermann said that that was, in fact, a declaration of war, as the 
Imperial Government could not possibly give the assurance required 
either that night or any other night. 

In the meantime, after Herr Zimmermanr left me, a ra eal 
issued by the Berliner Tagebtatt, was circulated stating that Great 
Britain had declared war agamst Germany, The immediate result of 
this news was the assemblage cf an exceedingl> excited and unruly mob 
before His Majesty’s Embassy. The small force of police which had 
been sent to guard the embassy was soon overpowered, and the attitude 
of the mob becamé more threatening. We took no notice of this dem- 
onstration as long as it was confined to noise, bat when the crash of glass 
and the landing of cobble stones into the drawing-room, where we were - 

<ll-sitting, warned us that the situation was getting unpleasant, I tele- ` 
‘phoned to the Foreign Office an account of wkat was happening. Herr 
von Jagow at once informed the Chief.of Police, and an adequate force: 
of mounted police, sent with great promptness, very soon cleared the 
street. From that moment on we were well guarded, and no more direct 
unpleasantness occurred. l 

After order had been restored Herr von Jazow came to see me and 
expressed his most heartfelt regrets at what had occurred. He said that ` 
the behaviour of his countrymen had made him feel more ashamed than. 
he had words to express. It was an indelible stain on the reputation of 
Berlin. He said that the flying sheet circulated In the streets had not. 
been authorized by the goverrment; in fact, ~he Chancellor had asked 
him by telephone whether he thought that suzh a statement should be 
issued, and he had replied, ‘‘Cartainly not, until the morning.” It was 
Jin consequence of his decision to that effect that only a small force of 
police had been sent to the neighbourhood o” the embassy, as he had 
thought that the presence of £ large force wold inevitably attract at- 
tention and perhaps lead to disturbances.. It was the “pestilential . 
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Tageblatt,” which had somehow got hold of the news, that had upset 
‘his calculations. He had heard rumours that the mob had been ex- 
cited to violence by gestures made and missiles thrown from the em- 
bassy, but he felt sure that that was not true (I was able soon to assure 
him that the report had no foundation whatever), and even if it was, it 
was no excuse for the disgraceful scenes which had taken place. He 
feared that I would take home with me a sorry impression of Berlin 
manners in moments of excitement. In fact, no apology could have been 
more fu_l and complete. 

On tke following morning, the 5th August, the Emperor sent one oi 
His Majesty’s aides-de-camp to me with the following message :— 


“The Emperor has charged me to express to your excellency his re- _ 
gret for the occurrences of last night, but to tell you at the same time 
that you will gather from those occurrences an idea of the feelings of his 
people respecting the action of Great Britain in joining with other na- 
tions against her old allies of Waterloo.. His Majesty also begs that you 
will tell the King that he has been proud of the titles of British Field- 
Marshal and British Admiral, but that in consequence of what has oc- 
curred he must now at once divest himself of those titles.” 


I would add that the above message lost none of its acerbity by the 
manner of its delivery. 

On the other hand, I should like to state that T received all through 
this trying tirne aotig but courtesy at the hands of Herr von Jagow 
and the Gfficials of the Imperial Foreign Office. ‘At about 11 o’clock on 
-the same morning Count Wedel handed me my passports--which I had 
earlier jn the day demanded in writing--and told me that he had been 
instructed to- confer with me as to the route which I should follow for 
my return to England. He said that h2 had understood that I preferred 
‘the route via the Hook of Holland to that via Copenhagen; they had 
therefore arranged that I should go by ‘the former route, only I should ` 
have to wait till the following morning. I agreed to this, and he said 
that I might be quite assured that there would be no repetition of the 
disgraceful scenes of the preceding night as full precautions would be 
*iaken. He added that they were -doing all in their power to have a 
restaurant car attached to the train, but it was rather a difficult matter. 
He also brought me a charming letter from Herr von Jagow couched i in 
the most friendly terms. The day was passed in packing up such articles 
a3 time allowed. 
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The night passed quietly wi Shout: any incicent. In the morning a ` 


-. strong force of police was posted along the usial route to the: Lehrter 


_. Station, while the embassy was smuggled away m taxi-cabs to the station 
. by side streets. We there suffered no molestaticn whatever, and avoided 
‘the treatment: nieted out by the crowd to my Russian ‘and French col- 
' Yeagues. Count Wedel met us at the station to say good-bye on behalf 
- of Herr von Jagow and to see that all the arrargements ordered for our 
comfort had been properly carried ‘out. A retired colonel of the Guards 
accompanied the train to the Dutch frontier, and was exceedingly kind 
in his efforts to prevent the great crowds whick chronged the platforms 
at, every station where we stopped from insulting us; but beyond the 
yelling of patriotic songs and a few jeers and tusulting gestures we had 
‘really’ nothing to complain of during our tedious j journey to the Dutch 
frontier. i 
Before closing this long account of our last. da;7s in Berlin I skould like 
-to-place on record and bring to your notice the quite admirab.e behav- 
iour of my staff under the most trying circumstances possible. One and 
all, they worked night and day with scarcely. any rest, and I cannot 
praise too highly the cheerful zeal with whica counsellor, naval and 
inilitary attachés, secretaries, and the two young attachés buckled to 
their work and kept their nerve with often a velling mob outside and 
inside hundreds of British subjects clamouring for advice and assistance. 
' I was proud to have such a staff to work with; and feel most grateful 
‘to them all for the invaluable assistance and support, often exposing 
them to considerable personal risk, which they sc readily and cheerfully 
gave to me. | 
- I should also like to mention the great assiscance rendered to us all 
by my American colleague, Mr. Gerard, and h:s staff. Undeterred by 
‘the hooting and hisses with which he was often greeted by the mob on 
_ entering and leaving the embassy, bis excelleacy came repeatedly to 
` see me’ to ask how he could help us and to maze arrangements for the 
safety of stranded British subjects. He extricated many-of these from . 
extremely difficult situations at some personal risk to himself, and his 
calmness. and savoir-faire and his firmness in dealing with the Imperial _ , 
` authorities gave full assurance. that the protection of British subjects. 
and interests could not have been left in more eft cient and able hands. 
I have, &e. 
W. E. GOSCHEN. 
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